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To  the  Right  Honourable 

ARTHUR  ONSLOW,  Efq. 

Speaker  of  the  House  of  Commons, 

And  one  of  His  Majesty's  Mod  Honourable  Privy  CQanciK 

SIR, 

I  Have  had  very  little  doubt  with  myfclf,  to  whom 
I  (hould  addrefs  the  following  reports.  The  long 
friendfliip,  with  which  yop  honoured  the  author  of 
them,  and  theefteem  fhewn  by  you  on  all  occafions  for 
the  ProfelFion,  might  juftly  direft  them  to  you  as  their 
Patron.  But  there  remains  a  dill  ftronger  rea(on  to  be 
offered  in  excufe  for  the  trouble  now  given  you  :  which 
is,  that  from  a  comprehenfive  knowledge  of  the  whole 
extent  of  our  Laws,  you  feem  to  have  felcdcd  fucli  parts 
of  them  for  the  objcdt  of  your  particular  attention,  as 
are  more  immediately  founded  on  the  eternal  rules  of 
equity  and  juftice. 

In  conformity  to  thefe  rules,  you  will  here  find.  Sir, 
the  greateft  lawyers  our  country  has  produced,  laying 
afide  all  thofe  diflinftions  and  refinements,  that  would, 
in  their  opinion,  render  the  Jcience  a  matter  of  {a)  me^ 
moryj  rather  than  of  reajon  and  judgment ^  and  employing 
the  talents  they  poflfefled,  in  relieving  men  made  un- 
happy by  unforefeen  accidents,  and  in  detefting  frauds 
fo  contrived,  as  to  be  out  ot  the  reach  of  the  ordinary 
courts  of  judicature. 

{a)  Sec  the  Lord  Cowperh  argument,  when  he  gave  judgment  in 
the  caufc  of  Newcomen  verfus  Barkhum^  2  f^ern,  yzij.  ami  tae  L^rd 
TaJi^oi*s  in  that  pf  Cook  verfus  Jrnham,  foji,  2^6. 

Vol,  hi.  A  2  I  cannot 
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I  cannot  forbear  obfcrving,  when  I  confider  to  whom 
I  am  applying  myfelf,  that  all  the  eminent  perfons 
whofe  dccifions  are  here  contained,  were  of  the  utmoft 
credit  and  influence  in  that  rcfpeftable  aflcmbly  where- 
in you  have  fo  remarkably  long,  and  with  fuch  dignity, 
prefided;  that  it  was  there  they  laid  the  foundations  of 
their  future  greatncfs,  and  recommended  themfclvcs  to 
the  eftecm  of  all  good  men,  by  happily  (a)  tempering, 
what  were  before  thought  incompatible,  the  preroga- 
tive of  the  crown  and  the  liberties  of  the  fubjedl. 

It  is  the  remark  of  one  of  the  greateft  ftatefmen  and 
patriots  of  all  antiquity,  that  (^)  none  of  a  man's  illuf- 
trious  actions,  when  in  office  and  authority,  are  fo  ap- 
fropriated  to  him,  as  the  laws  which  he  has  promoted 
for  the  benefit  of  the  community.  As  a  proof  of  this, 
he  inftances  in  many  of  his  own  countrymen,  who, 
though  highly  diftinguiflicd  on  other  accounts,  would, 
he  thinks,  have  chofen  that  their  general  charafter 
fliould  be  determined  from  their  merits  of  this  kind. 
What  national  acknowledgments  then  can  fuificiently 
reward  the  fcrviccs  of  him,  who  has  fo  carefully  watched 
over  our  Conftituticn,  and  been  conftantly  engaged  in 
promoting  laws  for  its  fupport  and  improvement ! 

I  am, 
With  the  greateft  rcfpc^a.  Sir, 

Your  moft  obedient  humble  fervant, 

/^«  Peere  miliams. 

in)  Res  olim  diflbciabilcs,  Principatum  ac  Libertatem  mifcuc- 
runt.   Tacit,  in  vita  Jul*  Agricdltr  de  Imptratwihus  Nerva  ^  Trojano, 

(b)  Etquid  ell,  quod  lam  proprie  did  poflit  adum  ejus,  qui  to- 
gatus  in  rcj^ublica  cum  potcftate  imperioq;  vcrfatus  fir,  quam  lex  ? 
Quxre  acla  Gracchi ;  le^es  Semproniae  proferentur.  Quxre  Syll^  ; 
Cor'.icliie.  Quid  ?  Cnci  Pompeii  icrtius  confulatus  in  quibus  aftis 
ccnllitit.  Nempe  in  legibus.  Caifarc  ipfo  fi  quaercrcs,  quidnam 
egiiiet  in  urbe,  &  in  toga  ?  leges  multai  refpondcrct  fc  &  praeclaraat 
luhfle.     FhHippic'  pim\ 
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C^72  0  M  the  favourable  reception  given  to  the 
two  volumes  of  Reports  that  I publijhed  fome 
time  Jince^  I  have  been  encouraged  to  let  this  third 
appear ;  the  originals  of  all  which  the  Author  left 
written  in  bis  own  hand;  not  without  a  defign^ 
as  from  fever al  circumjiances  may  be  conjeSlured^ 
of  their  being  made  public. 

It  may  be  proper  to  apprife  the  reader^  that  in 
the  following  fheets  be  will  meet  with  fever  al  cafes^ 
prior  in  point  of  time^  to  fome  that  are  printed  in 
the  former  volumes  ;  the  reafon  of  which  is^  that 
the  author  havings  through  fome  accident  or  other ^ 
omitted  to  give  the  final  determinations  of  thefe 
cafes  ^  it  was  not  judged  advifeahle  to  infert  them^ 
imperfect  as  they  then  were:  but  the  Regijlers 
books  having  been  f  nee  fearched^  all  defcHs  of  that 
kind  will  be  found  here  fuppUed. 

Sir  Edward  Coke,  in  the  preface  to  his  firft 
Inftitutc,  takes  notice  of  its  having  been  a  peculiar 
felicity  attending  the  judicious  writer  on  whofe  book 
be  comments^  that  be  was  cotemporary  with  leveral 
famous  and  expert  fages,  from  whom  that  work 
received  great  furtherance.  And  pojibly^  when 
we  call  to  mind  thofe  who  were  the  ornaments  of 
the  courts^   both  of  law  and  equity^   during   the 

A  3  time 
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time  of  our  author  s  attendance^    (with   mojl  of 
Hvbom  be  was  known  to  have  badfome  intimacy  ;J 
the  reports  now  under  conjideration  may  not  be 
tbougbt  dejiitute  of  tbe  like  advantages. 

In  tbis  volume  J  tbe  greatejl  part  of  wbicb  con^ 
fjls  of  cafes  in  equity^  I  have  taken  tbe  liberty  to 
infert  twoj  tbat  were  adjudged  in  the  courts  of 
common  law^  botb  of  them  on  fubje&s  of  impor^ 
tance^  but  efpecially  tbe  latter  \  in  which  ^  beftdes 
tbe  argument  offered  at  tbe  bar^  is  contained  an 
authentic  report  of  a  refolution  delivered  by  that 
excellent  perfon^  who  at  prefent  preftdes  in  the 
bigbefi  court  of  judicature ^  and  whofe  abilities  and 
integrity  have  rendered  us  infenfible  of  the  lofs  of 
his  immediate  predecejfor. 

I  mujl  not  conclude  without  adding  a  word  or 
two  in  refpcSl  to  tbe  cafes  and  obfervations  placed 
brief y^  by  way  of  note^  at  the  bottom  of  tbe  pagCy 
and  wbicb y  as  they  make  tbat  part  of  the  work 
wherein  I  have  been  chiefly  concerned^  may  moft 
fland  in  need  f  an  apology.  All  I  Jh all  fay  in 
their  behalf  isy  tbat  they  are^  except  a  very  few^ 
which  will  be  too  ea/ily  diftinguifloed  to  their  dif 
advantage^  of  the  fame  authority  with  tbe  text^ 
(being  taken  from  tbe  author  s  manufcript)  and 
feem  to  illuflrate  tbe  pajfages  to  which  they  refer. 
What  regard  they  may  deferve^  is  intirely  fub- 
mitted  to  others^ 

W.  P.  W. 

OiStobcr  I)  1749* 
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Mills  ver/us   Banks.  Cafe  i. 


kN  the  marriage  of  Mr.  Lutterell  with  Mrs.  Mary  Tregoti"      ^ 


Lord  ChaocellM 

ACCLKI- 


\^J  ivell^  in  1680,  Mr,  Lutterell  mviAc  a  fettlement  of  his      _  '"^^ 

eftate;   and   Mr.   Tregomvell^  the   father  of  the  faid    491.  pi.  4, 

Marjj  made  alfo  a  fettlement  of  his  eftate  ;    and  in  the  Tre^   7^^  '^"^  °^*. 
-^'  ^  term  IS,  to  raifc 

gon%oell  fettlement  there  was  a  term  raifed  out  of  the  Tregonnvdl  d»agbtcr$'  por- 

cftatc  (being  the  manor  of  Milton^Ahhas  in  Dorfetjhire)  fubfe-  iffuMtL"Vo* 

quent  to  feveral  eftatcs  fince  determined,   to  the  ufe  of  truf-  ?"  \  **'  ^^  '"•^" 

tecs  for  200  years,  remamder  to  the  ufe  of  the  nrft,  ^r,  fon  thwiivctatthc 

of  the  marriage  in  tail-male,  remainders  over.  ©rbyVrantiV 

copyholds  OQ 
fines  ;  the  money  to  be  paid  to  the  diughtcrs  at  their  age  of  eighteen   or  marriage,  or  a«  foon 
after  at  the  fame  can  be  raifed  out  of  the  preniilTes  as  aforefaid  j  the  pdrtions  as  it  fccras    mar 
ooc  be  raifed  by  fate  or  mortgage.  '       ^ 

The  trufl  of  the  200  years  term  was,  to  raife  10,000 /. 
for  the  younger  children,  fons  and  daughters  of  the  marriage, 
by  rents,  iflues  and  profits,  or  by  making  leafes  for  one,  two 
or  three  lives,  or  for  any  number  of  years  deterniinable  on  one, 
two  or  three  lives,  referving  the  ancient  rent;  or  by  granting 
copyholds  on  fines  \  the  money  to  be  paid  to  the  daughters  at  f  2  1 
their  age  of  eighteen  or  marriage,  and  to  the  fons  at  twenty- 
one,  or  as  foon  after  as  the  fame  could  be  raifed  out  of  the 
premifles,  as  aforefaid.  There  were  iflue  by  the  marriage  one 
fon  and  two  daughters,  the  fon  died  when  about  twenty  years 
of  age ;  the  two  daughters  intermarried,  the  eldeft  with  Sir 
George  Rooi,  the  youngeft  with  Mr,  Harvey^  and  he  foon  after 

dying,  flie  married  Mr.  j^Jb.  , 

* 

In  1706  the  Lord  Cowper  decreed  this  10,000/.  to  be  raifed 
by  fale  of  the  trull  term,  and  to  carry  intereft  only  from  the 
time  of  the  decree.  Mrs.  Lutterell  furviving  Mr.  Lutterell,  mar- 
ried Sir  Jacot  Banks,  by  wliom  flie  had  iflue  two  fons,  and  died  j 

Vox,.  111.  B  and 
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Mittt  «r,  and  Sir  ^mcA  Banh  and  the  two  infant  font  were  parties  to 
the  decree.  After  the  making  of  which  decree,  Sir  Ceifrge  Rsok 
and  his  Lady  being  dead,  and  having  left  an  infant  foOf  and 
executors  in  truily  the  executors  lent  5000/.  to  Mr.  Afi  on  » 
mortgage  of  this  tnift  term  for  200  years,  which  mortgage  was 
approved  of  by  a  Mafler,  and  the  money  placed  out  in  pur- 
fuance  of  a  decree  that  had  been  made  in  another  caufe  touch- 
ing an  account  of  the  eftate  of  Sir  Gt^rge  Rook. 

And  now  the  caufe  was  reheard  [A]  before  the  Lord  J/izcrA/^ 
j(^A/;  when  it  was  inllfted  in  fupport  of  the  decree^  that  the  fame 
being  made  by  the  Lord  Ccwper  in  1 706,  (eighteen  years 
Cnce)  and  fo  many  things  done  in  the  mean  time;  as  cbe  lend- 
ing of  an  infant's  money,  put  out  by  a  decree  of  tins  court 
widi  the  approbation  of  the  Mailer,  and  lent  by  executors  in 
confidence  of  fuch  decree,  and  as  it  were,  by  the  hands  of  the 
[33  court,  it  would  be  very  hard  to  revtrfi  fuch  a  decree  ;  fo  that 
if  there  were  any  difFerence  to  be  found  betwixt  this  and  the 
cafe  of  Ivj  Tcrfus  Giibertj  that  difference,  though  but  a  flender 
one,  ought  to  be  allowed,  and  the  decree  to  fland.  And  it 
was  much  inGfted,  that  in  the  principal  cafe  there  was  a  mod 
apparent  difierence ;  the  money  being  by  the  deed  appointed 
to  be  raifed  and  paid  at  a  ceruin  time  {viz.)  the  pordons  for 
Aa  daughters  at  their  age  of  eighteen  or  marriage;  and  tho' 
the  fubfequcnt  words  were,  or  as  fcon  afterwards  as  the  fame 
ean  he  raifed  cut  of  the  premijfa^  as  aforefaid ;  yet  thb  mull  be 
flill  underftood  to  mean  in  fuch  time  as  might  bed  anfwer  the 
ii^tent  of  a  porxion,  fo  as  that  the  daughters  might  have  their 
money  in  a  reafonable  time  to  advance  tliem,  which  could  not 
be  done  by  the  yearly  profits ;  thefe  being  fo  fmdl,  as  not  to 
be  fufficient  to  pay  the  money  in  twenty  years,  and  would 
rather  be  an  annaitj  than  a  portion* 

BeCdes,  the  iettlement  in  the  cafe  oilvj  vcrfus  G Uteri  was 
Aiade  in  1 65 1  ;  when  the  word  profits  was  not  uLen  in  a  fenfa 
to  large,  as  to  extend  to  profits  ariCng  by  (ale :  but  according 
to  the  Batural  and  obvious  import  of  the  wor  J,  lignifying  the 
annual  profits  or  rent  of  the  land.  And  this  was  mentioned 
(s)  VoL  1,  «a     as  one  {a)  of  the  reafons  for  the  decree  in  diat  cafe. 


[  A]  Note ;  The  decree  of  tKe  Lofd  MaccU^U  in  the  cafe  of  Ly  v.  CiUertj 
ana  whicli  wasaffirmcd  in  the  Hoaj'e  •f  Lordt^  (vide  vol.  2.  tj.)  occafiooed  this 

g£'kearimg^ 

Neither 
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Neither  in  the  cafe  o(lvy  vcrfus  Gilbert  was  there  any  mo-  Mitt*  ^^ 
ney  put  oat  with  the  approbation  of  the  court,  which  was  to 
be  endangered  by  the  determination  then  made ;  moreover, 
that  was  allowed  on  all  hands  to  have  been  an  hard  cafe,  and 
for  that  reafon  not  to  be  extended :  that  the  lending  money  on 
an  cftate  decreed  to  be  mortgaged  or  fold,  was  not  to  be  dif- 
countenanced  ;  and  though  it  might  be  obje£led,  that  the 
words  of  the  truft  of  this  200  years  term  being,  to  raife  the  [  4  ] 
money  by  rents  and  profits,  or  by  leafing  for  three  lives  at  the 
old  rent,  or  by  the  granting  of  copyhold  on  fines ;  though  it 
might  be  obje£led,  that  the  word  profits  cannot  here  be  ex- 
tended to  a  mortgage,  becaufe  the  leafing  is  confined  to  three 
lives,  and  at  the  old  rent ;  yet  that  would  be  of  no  confequence, 
becaufe  in  conveyancing  it  is  common  to  make  ufe  of  many 
unneceflary  words ;  for  inftance,  to  fay,  that  the  portion  (hall 
be  raifed  by  rents  and  profits,  or  by  leafing,  mortgaging  pr 
felling  i  and  yet  the  woTd/elling  implies  all*the  reft.  That  in 
the  cafes  of  Butler  vcrfus  Duncomb  (a),  Corbet  verfus  Maid--  W  V*'-  '•44^ 
well  (*),  and  Rere/hy  vcrfus  Newland  (r),  the  father  or  mother  W  *  Vera.  640. 
of  the  daughter  was  liviqg,  who,  it  was  to  be  prefumed,  {t)  Vol.  a.  93. 
would  take  care  of  their  own  child ;  and  in  thofe  cafes  the 
mortgage  or  falc  defircd  for  the  raifing  of  the  portions  was  a 
mortgage  or  falc  of  a  reverjion.  That  if  in  anfwer  to  the  Icng^ 
of  time  fince  the  decree  it  fhould  be  alledged,  that  tlie  faid 
decree  was  againft  an  infant,  to  whom  no  laches  can  be  im- 
puted, and  who,  as  foon  as  of  age,  applied  to  be  relieved 
againft  it;  to  this  it  might  be  replied,  that  as  the  heir  of 
the  Lady  Banks  wx^  an  infant,  fo  was  alfo  the  fon  of  Sir  George 
Rook,  whofe  money  was  lent  under  the  decree  of  the  court, 
and  with  the  approbation  of  the  Mafter,  upon  this  very  term, 
which  my  Lord  Gm;^  had  decreed  to  be  fold  as  aforefaid;  and 
it  is  obfervable,that  whenever  an  eflate  is  decreed  to  be  mort- 
gaged or  fold  for  the  raifing  of  money,  infants  concerned 
dierein  have  not  a  day  given  tliem,  after  their  attaining  their 
age,  to  fliew  caufe,  neither  is  their  infancy  regarded. 

Laftfyf  With  regard  to  the  rehearing  of  this  caufe,  the  fame 
was  faid  to  be  a  matter  not  of  right,  but  merely  difcretionary : 
die  court  might  either  grant  a  rehearing,  or  refufe  it ;  and  on         r  ^  *) 
this  rehearing  might  open  the  decree,  or  deny  fo  to  do.    And 
the  diverfity  ufually  taken  at  this  time  of  da^  is,  between 

B  2  profits 
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Miiri  w.  profits  generallyy  and  yearly  profits,  the  former  extending  to 
(ignify  die  land  itfelf,  or  the  profits  which  it  will  any  wjy 
yield. 

On  the  other  fide  it  was  urged,  that  the  principal  cafe  was 
not  to  be  diflingui(hed  from  that  of  hy  and  Gillrrf ;  that  the 
Io,ooc/.  was  to  be  raifcd  by  rents,  iflues  and  profits  ;  or  by 
leafing  for  three  lives,  or  ninety-nine  years  determinable  on 
three  lives  at  the  old  rent ;  or  by  granting  copyliolds  on  fines  ; 
fo  that,  though  it  Ihould  be  admitted  that  the  v>' or d  profits,  if 
left  general  and  at  large,  would  extend  to  nny  profits,  as  well 
thofe  arifing  by  fale  or  mortgage,  as  fuch  as  fliould  be  pro- 
duced annually  -,  yet  in  the  prefcnt  cafe  there  were  terms  of 
'  explanation,  which  rcftrained  it  to  fignify  only  ar.trarJ  profits  ; 
or  clfc,  why  was  the  power  of  leafing,  or  granting  copyholds, 
added  ?  nay,  even  in  the  way  of  Icafrng,  the  pnrty  was  obliged 
to  refcrve  the  ancient  rents  ;  and  could  he  tliat  was  difabled 
to  ieafe  for  lefs  than  the  ancient  rent,  be  imagined  to  be  in- 
truded with  a  power  to  fell?  that  fupj^cfing  the  truft  were  to 
raifc  the  money  by  rents,  iflucs  and  profits,  or  by  felling  a 
moiety  of  the  lands  uLiring  the  term,  could  it  be  tliought  that, 
by  virtue  of  the  word  prcfts,  the  truftccs  might  fell  one  half, 
and  alfo  by  their  exprefs  power  to  fvll,  difpofe  of  the  other 
half;  which  yet,  by  the  conftruclion  contended  for,  they 
might  do,  but  that  this  would  be  monllrous  to  the  liighcft 
degree. 

As  to  what  has  been  objected,  tiiat  the  decree  in  the  cafe 
now  re^keard  was  made  eighteen  years  fince,  and  iliut  money 
liad  been  Irnt  on  tlic  term  decreed  to  be  io\^  :  no  precedent 
C  ^  ]  could  be  (hewn,  wlicre  matters  happening  inice  the  decree 
were  ever  allowed  to  add  to  the  llrcngih  or  rcafon  thereof; 
neither  could  arguments  of  compalfion  alter  the  cat'c,  which 
mud  be  governed  by  the  exprefs  words  and  plain  intention  of 
the  tnift ;  though,  confidering  the  great  portions  by  which 
the  daughters  of  Mrs.  Luttaell  (now  Lady  Banks)  were  provid- 
ed for  by  her  former  hull»and,  and  alfo  what  a  charge  this 
10,000/.  in  queition,  together  with  the  intcreft  thereof, 
would  bring  on  thw  inheritance  and  on  the  fon  ar.d  heir  of  tlic 
Lady  Banks^  it  was  mod  reafonable  that  her  ci:ite  ili-Mild  be 
eaicd  of  this  burden  as  much  as  pofLblo. 

•riiat 
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Tliat  if  the  money  had  been  to  be  rr/iFcd  by  leafing  or      Mittt». 
granting  copyholds,  and  not  otkerivifcy  there  would  be  little 
queilion,  but  that  the  truftees,  in  fuch  cafe,  could  not  fell  or 
mortgage ;   now  here  thefc  words  were  plainly  implied ;  ihefe 
affirmatives  manifeftly  inferred  a  negative  j  and  this  was  the 
reafon  (a)  of  the  decree  in  the  cafe  of  Butler  verfus  Dttncomh,    ^*2.    " '  ''^^*^ 
So  in  our  law  books  it  is  the  general  doclrine,  that  affirmative    t«tet  imply  a 
ftatutes  imply  a  negative  [B].  negttifc 

Further:  Where  the  words  and  intent  of  a  fcttlemcnt  arc 
plain^  it  is  improper  to  argue  from  the  inconveniencies 
arifing  from  fuch  fettlement  \  for  the  fame  fcttlemcnt  which 
ordered  the  payment  of  the  portions  at  eighteen,  or  as  foon 
after  as  tlie  fame  could  be  raifed  by  the  means  aforefaid, 
might  have  ordered  the  payment  tliereof  at  the  dautjhtcrs* 
age  of  forty  years;  the  fame  fcttlemcnt  which  fccured 
to  the  daughters  in  the  principal  cafe  a  portion  of  10,000  /• 
might  have  given  them  but  one  thoufand  pounds  •,  in  which 
cafe,  had  tlicy  complained  never  fo  much,  they  could  not 
have  been  relieved ;  or  it  might  have  provided  thcfe  por*  [  7  ] 
tions  for  fuch  of  the  children  of  the  marriage  only  as  were 
othcrwife  unprovided  for,  or  as  flibuld  be  unprovided  for  at 
the  death  of  the  father  and  mother,  as  in  the  cafe  of  Corbet 
2XiA  Maidwell :  that  the  cafe  of  Sir  Willoughby  Hkkman  {b)  (*)Trin.i7io. 
V,  Sir  Stephen  A fiderfoiii  was  allowed  to  have  been  an  hard  cafe  655. 
upon  the  daughter ;  but  there  the  coUrt  faid,  they  could  no 
more  relieve  her  than  tliey  could  make  a  new  fcttlemcnt. 

Lord  Chancellor :  The  principal  cafe  in  fome  things  diffeirs 
from  that  of  Ivy  and  Gilbert ^  but  not  materially,  and  in  many 
refpe&s  is  not  fo  hard  a  cafe  as  that  was.  It  is  very  obfervable, 
that  here  in  the  fettlement  of  the  Tregonwell  eftate,  the  truft 
of  the  200  years  term  is  not  faid  to  be  for  XdAimg  portions  for 
daughters,  but  only  the  fuin  of  10,000/.  It  is  only  the  term 
in  Mr.  LtdterelPs  fettlement  that  is  for  raifing  portions  for 
daughters,  and  thereby  the  portions  and  maintenance  arc 
provided  ; .  fo  that  in  the  cafe  in  qucftion,  none  of  the  argu* 
ments  drawn  from  the  neceffity  of  raifing  daughters'  portions 
within  a  reafonable  time  are  applicable,  tlie  money  to  be  raife4 
here  being  a  bounty  and  not  a  portion.. 

[B]  See  a  remarkable  inflance  of  this  cited  by  the  reporter  in  his  argument 
Vk  the  cafe  QiTbe  King  verfus  Burritfge,  poA.  461. 

B  3  I  cannot 
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MtiLt  «r# 

Bamki* 


I  cannot  but  think  it  to  have  been  a  due  and  juft  Kfolution 
in  the  cafe  of  Butler  v.  Duncomby  that  all  trufts  of  terms  di- 
re£«ing  the  methods  of  raifing  money»  imply  a  negative,  (vfz.) 
that  the  money  (hould  be  raifed  by  the  methods  prefcribed, 
and  not  othcrwife,  [C]  I  admit  the  word  profits^  if  found 
alonei  would  include  a  mortgage  or  fale  :  But  here  the  fub- 
fequent  claufe  fhews,  that  thereby  mud  be  intended  annual 
[  8  ]  profits  only,  elfe  fuch  fubfequcnt  claufe  for  raifing  the  money 
by  leafing,  or  granting  copyholds  would  be  abfurd.  The 
natural  meaning  of  the  word  profits  is  confined  to  fuch  as  arc 
annual,  though  in  this  coun  on  particular  occafions,  and  to 
ferve  particular  purpofes,  the  fenfe  thereof  has  been  extended^ 
*  unlefs  where  fubfequent  words  were  thought  to  abridge  it } 
but  dill  any  one  not  a  lawyer  would  underdand  it  in  the  re*- 
ftrained  fenfe.  In  the  principal  cafe  it  is  a  ftretch  to  con- 
ftrue  it  otherwife,  by  reafon  of  the  fubfequent  claufe  of  leafing 
for  three  lives  at  rack  rents,  and  of  granting  copyholds*  It 
might  be  as  well  infided,  that  the  truftees  might  make  a  leafe 
{or  Jour  lives,  or  for  years,  determinable  ilpon  the  death  of  four 
lives  i  or  that  they  might  make  a  leafe  for  years,  referving  ie/s 
than  the  old  rent,  as  to  fay,  that  under  this  trud  they  might 
make  a  mortgage  or  fale  of  the  term.  And  the  cafe  has  been 
rightly  put,  that  fuppofing  the  trud  were  to  raife  the  money 
by  rents,  iflues  or  profits,  or  by  fale  of  a  mo;ety  of  the  pre« 
mifles,  there  could  be  no  quedion  but  tliat  the  word  profits 
would  not  warrant  the  tnidees  to  fell  the  other  moiety* 

ItisSstktdif-  So  that  I  (hould  not  have  made  this  decre,  but  the  fame 
coMrtwh«t2)^  ^•^^"g  l'^^'^  made,  and  this  being  a  rerhearing,  as  it  is  in  the 
•r  •o^to  gnat  difcretion  [D]  of  tfae  court  whether  they  will  grant  a  reliear«> 
ing,  it  is  equally  fo  whether  they  will  do  any  thing  thereon. 


a  re-Kev  tug. 


[C]  See  his  Lordlhip's  opinkm  to  this  purpofe,  ia  the  cafe  of  I<ty  verfus  G/A 
fc,%  vol.  2.  19. 

[D]  In  the  cafe  of  Mr.  Otfjltw^  the  prtfent  -Speaker  of  the  Hmfi  ofCtmmMs^ 
the  court,  on  thecircamftuccs  of  the  cafe,  and  the  decree  not  being  inroUeda 
refufed  to  difcharge  an  order  for  a  rehearing,  thcogh  at  thediftance  of  about  24 
years.    By  Lord  Ki^y  the  laft  feal  after  Hilary  Term  1732  (i). 

(0  Videi^.4v.  Tmwttt,  poA  242.    P.C.  151.    Rm^ktm  ^.Wtjt^  5  Bra. 

Moitovci^ 
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Morcofver,  when  an  infani's  money  Kas  been  lent  under  a  dc^      ^"witr 
evee  and   by  the  approbation  of  a  Mafter;  for  the  court  to   The  court  wilt 
make  another  decree  fetting  afide  this  fecurity,  vo«ld  be  to    not  without 
make  the  court  fight  againft  itfetf  and  a£k  inconiiftently ;  all   fide  a  fecunty 
which  renders  it  more  prgper  to  apply  to  a  ♦  fuperior  court.   ^^^  "^^^  *^ 
Again^  as  the  court  never  gives  any  aid  againft  ^.  purchafor  or   proved  of  by  the 
mortg^^e  without  notice,  this  is  a  ftronger  cafe  ;  for  though     ^  « *   -i 
here  is  notice  of  the  fbttlement,  here  is  alfo  nodce  that  the 
court  has  declared  and  decreed  that  the  term  thereby  raifed, 
and  the  trulls  declared  concerning  the  fame,   impower  the 
truftees  to  fell  the  premifles  fcMr  raifing  the  money  for  the 
daughter  of  Mis.  Lutterell  \  and  a  power  to  fell,  implies  a 
power  to  mortgage,  which  is  a  conditional  fale. 

Wherefore,  if  the  defendant  Banks^  the  heir  at  law  of  Mrs. 
Lutterell^  (afterwards  Lady  Banks)  would  have  the  opinion  of 
tins  court  in  the  cafe,  and  is  for  fetting  afide  thefe  fecurities 
on  which  the  money  of  Sir  Georgi  Rosk^  now  belonging  to 
his  infant  fon,  is  placed;  it  feems  neceflary  for  him  to  bring 
am  original  bill.  However,  I  will  referve  liberty  for  Mr.  Bank/ 
to  aj^ly  to  the  court,  that  fo  he  may  have  time  to  advife  with 
his  counfel  what  method  it  may  be  proper  for  him  to  purfue  m 
this  cafe,  which  is  indeed  a  very  extraordinary  one*  [£] 


[£]  It  iqppears  from  the  Regiftir's  kook,  that  on  the  nth  ofjwie  1725,  there 
WIS  a  petidon  to  have  back  the  depofit^  the  parties  having  amicably  ended  the 
matter. 


Dunn  verfiis  Green.  Cafe  2. 


Lord  Chancellor 
Maccles* 


A  Copyholder  in  tail  accepted  a  grant  from  the  lord  of 
the  manor,  of  the  freehold  and  fee-fimple  to  him  and        fixl»^ 

Usheirs^  and  died  indebted  by  bond  wherein  the  heirs  were  y^\6tAn7J\] 

bmmd  5  amH>n  a  bill  brought  by  the  bond  creditor  for  fatis-  the  lord  grantt 

^  /%-  ^  1         «•       1  ^    t        f        1  1.  «  rt  •  the  freeboM  of 

ta&ion  out  of  the  aflets  lelt  by  the  obligor,  the  queltion  was,  the  copyhold  ts 
whether  the  premifles  were  aflets  by  dcfccnt,  and  liable  to  ^^yhow  tjJoHh 
the  bond  ?  Utaiird,  ii  ck- 

tjna. 

Tbe  Loni  Ghnncellor,  after  time  taken  to  qonfider  of  it,      [  10  ] 
thus  delivered  his  opinion. 

IJnlefs  it  be  exprefsly  found  dfat  the  cuftom  of  the  manor 
allows  of  intalTs,  then  this  is  a  fee  conditional^  and  plainly 

B  4  .         ^       merged 


lO 


Giiiir* 


Dc  Term.  S.  Trin.    1714. 

merged  by  the  grant  of  the  freehold  in  fee :  but  fuppofing 
the  cuftom  of  the  manor  dt^s  warrant  intails,  yet  the  copy- 
hold is  cxtingiiiihed  ;  becaufe  in  the  eye  of  the  law,  that  is 
but  an  eflate  at  will,  and  mud  be  merged  by  the  grant  of  the 
freehold.  The  premifl'es  by  fuch  prant  are  fevered  from  the 
manor,  confequently  the  cuftom  of  the  manor  cannot  corro* 
borate  the  legal  eflate  at  will.  .  The  copyholder  cannot  hold 
of  himftlf,  and  the  copyhold  though  intailcd,  is  fwallowed  up 
[F]  in  the  greater  edate  of  the  freehold  ;  and  as  the 
tenant,  after  fuch  time  as  he  took  the  grant,  did  not  himfelf 
continue  a  copyholder,  fo  his  fon,  on  the  defcent  of  the  free- 
hold, is  likewife  no  copyholder,  which  may  be  faid  from  fon 
to  fon  ad  infinitum.  Moreover,  if  the  intail  of  the  copyhold 
be  not  extinguiflied,  it  will  be  a  perpetuity^  fince  the  only  pro- 
per  way  of  (i)  barring  the  intail  of  a  copyhold,  is  by  recovery 


[F]  See  2  Chan.  Rep.  174.  and  1  Vcrn.  39^,  ^^%. Parker  v.  Turnfr,  where 
the  Lord  Chancellor  Jejfcrys  delivered  the  like  opinion  in  the  like  cafe,  ^are 
etuttm.  If  if.  be  a  copyholder  in  tail,  remainder  to  E,  in  fee,  and  j4»  takes  a 
grant  of  thfc  freehold  from  the  lord  to  him  and  his  heirs,  and  dies  without  ifTuc  ; 
is  not  B.  in  whom  there  was  once  a  veiled  remainder  in  fee  of  the  copyhold  pre<> 
jniifcs,  intirled  to  the  fame? 


( 1 )  It  has  been  fincc  determined  that, 
whcic  the  culiom  docs  not  prcfcribe 
any  particular  mode  of  barring  the  in- 
tail  of  a  copyhold,  a  furrendcr  (altho* 
only  to  the  ufe  of  the  will)  will  be  fuffi- 
cient  for  that  purj-'ile  without  acuftom. 
Carr  v.  SIt/pj*-.  2  \'cz,  6c  3.  Mocrev, 
Noort\  2Vez.  596.  But  a  cuflom  to  bar 
by  furrendcr  may  be  ccr.cuyunt  with  a 
cuflom  to  bar  by  recovery.  Everall  v. 
Smalley^  I  Wilf.  26,  and  2  Stra.  1 197. 
S.  C,  Due  V  Truby,  2  Black,  Rep. 
944,  With  rcfpedl  to  the  quxrc  made 
in  the  note  above,  it  feems  that  the  re- 
mainder-man could  have  no  equity  a- 
gainft  the  tenant  in  tail,  (whohad/XTqvrr 
to  bar  the  remainder  by  one  mode  or  the 
other)  upon  the  principle  of  Cann  v. 
Czr-r,  1  Vcrn.  480.  So,  in  Blake  v. 
Blake,  before  the  Court  of  Exchequer, 
July  i8:h  1786,  Robert  Blake  the  elder 
devifed  a  leafe  for  three  liv^s  holden  of 
the  Bifhop  of  Bath  and  Wells^  in  truft 
for  his  fon  Robert  Blaki  the  younger, 
fuid  the  heirs  male  of  his  body,  aQ4  ia 


cafe  he  fhould  die  without  iflue,  for  the 
plaintifl*  (his  other  fon]  in  like  manner. 
Robert  BLkc  the  ion,  furrendered  the  old 
leafe  and  took  a  new  Icafe  for  three  lives, 
to  him  and  his  heirs,  all  which  was  done 
without  the  concurrence  of  the  truftees 
under  the  will.  Robft  B!/ike  the  fon 
died  without  iiTue,  having  by  will  dii- 
pofed  of  the  faid  leafe.  The  bill  was 
filed  to  have  the  benefit  of  the  new  leafe, 
infifting,  that  the  furrender  of  the  old 
leafe  and  the  taking  of  the  new  one, 
were  not  fuincicnt  to  bar  the  limitation 
to  the  plaintiff  under  the'father's  will, 
acd  that  thofe  claiming  under  Robert 
the  fon  ought  to  be  declared  truftccs  of 
the  new  leafc  for  the  plaintiff. — But 
the  Court  was  of  opinion,  that  Rtkert 
the  fon  bcinj;  tenant  in  tally  a  Court  of 
Equity  could  not  have  called  upon  him 
to  have  declared  fuch  a  truft  in  his  life- 
time, and  that  there  was  no  ilronger 
equity  againft  his  reprefentatives ;  ^  antl 
dUmiired  the  bill. 
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in  the  lord's  courts  but  after  fuch  feverance  as  in  the  prefcnt      ^vnn  v. 
cafe,  no  recoyery  can  be  fuSered  in  the  lord's  court. 

Another  point  in  this  cafe  was,  tliat  the  obligor  in  the  bond  One  blndt  him* 

(the  fatisfuSion  whereof  was    fought  by   this  *  fuit)  had  by  a*bond|  and* 

in  his  life-time  made  a  mortgage  of  feme  lands  of  which  he  "^'/*fihi^* 

was  feifed  in  fee,  for  more  than  the  value  j  and  the  mortgagee  *»« '»» f«''f'^<i  *»• 

ofiering  the  lands  in  falc,  the  purchafer  would  not  proceed,  thaji**the  Tidoe  z 

unlets  the  heir  of  the  mortgagor  (who  was  alfo  heir  of  the  ob-  **'•  Yz  **V  . 

/  sooK  for  joio- 

iigor)  would  join  in  the  conveyance,  and  the  heir  had  200  /•  ing  in  a  f'le 

of  the  mortgage  money  for  joining  ;  whereupon  tlic  queftion  ihU^^IoThdi!? 

was,  whether  this  200  /.  was  aflcts  ?  not «« *>«  aflctfc 


Lord  Chancellor  :  Tliis  is  not  aflets,  having  been  paid  to  buy 
off  the  obftinacy  of  the  heir,  and  not  for  the  value  of  his 
equity,  which  was  worth  notliing« 


[•"  J 


o 


Adams  verfus  Peirce.  Cafc  3. 

N  E  jlchtm^  poflcfTcd  of  fome  Icafchold  and  other  perfon-    Lord  ChaoetlW 
al  edate,  had  a  fon  and  two  daughters;  and  by  his  will        wielo. 


gave  to  tlic  value  of  about  2000/.  a- piece  to  his  two  claugh- 
tcrs,  and  devifed  fcveral  leafehold  cltatcs  to  his  fon,  and  if  his 
fon  fliould  die  within  age,  then  the  premifles  devifed  to  Iiis 
fon  to  go  to  his  daughters.  The  refulur  of  his  cftate  the 
teftator  bequeathed  to  his  daughters,  and  made  his  brother 
the  plaintiff  executor. 

The  eldeft  daughter  married  the  defendant  Doflor  Peirce^ 
who  before  marriage  fettled  a  ground-rent  of  99  /.  per  atmum^ 
on  his  intended  wife  and  her  iffue  in  (lri£):  fettlemcnt,  and  alfo 
fettled  looo/*  part  of  the  wife's  portion. 

The  fecond  daughter  married  a  freeman  of  Lofidon^  and  be- 
fore the  marriage  the  executor,  with  the  confent  of  the  in- 
tended hulband,  afligned  over  good  part  of  the  portion  to       [  I2  1 
trufteet  for  her  feparate  ufe,  and  to  be  at  her  feparate  dif- 
pofal.  f 

Both  the  daughters  and  alfo  the  fon  w:re  infants,  and  the 
fon  having  by  affent  of  the  executor  entered  on  the  leafehold 
premifles,  died  during. his  infancy,  whereby  a  confiderable 
perfbnal  eftate  (to  the  amount  of  about  4000/.)  came  to  the 
two  daughters^ 

The 


AVAttt  ^ 
PxiKCJi* 
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The  plamtifiTthe  executor  in  trxA  bnw^ht  this  601  to  pafo 
his  own  accounts  i  and  that  die  two  hufbaDds,  in  coofideraiioA' 
of  the  increafe  of  their  wives  portions,  might  make  additional 
fettlements  ^  efpeciallj  the  citizen,  who  out  of  his  own  eftate 
had  made  no  fettlement  before. 

Lcrd  Cbancelhr :  The  executor  is  here  piainttflF,  and  not  the 
hofbands ;  iif  the  latter  had  afked  any  aid  in  equity,  the  court 
would  have  refufed  granting  it  but  on  fuch  terms  as  ihould 
appear  reafonaUe. 


ipiierr  a  term 

for  ycin  it  de* 

^M  to  A.  for 

life,  remainder 

f»  B.  and  the 

eaccucor  tflentB 

f  the  derife  to 

A.  thii  it  a  good 

aflent  to  the  dc- 

%iic  over. 

(«)    0£  Bate  oa.  £d.  934* 


But  the  executor  having  aflcnted  to  the  legacy  of  the  kafe- 
hold  eftates  to  the  fon,  this  is  an  afient  likewife  to  the  devife 
{a)  over  of  the  daughters,  who  ht\x  thereby  gained  a  legal  ii>- 
tereft  in  fuch  leafehold  eftates,  which  I  cannot  take  from 
them,  nor  deveft  them  of  what  is  already  vefted  in  them  by 
ad  of  law. 


If  NiMKy  be  dft* 
wtXH  toanin- 
laat  davgliter 
w\»  aaarriety 
the  court  may 
tefole  helping 
the  huAand  to 
the  money,  on- 
left  he  makea 
a  foitable  fet- 
tlement. 

{•'3] 

Thovgh,  if  the 
portion  be 
Imally  and  the 
boiband  a  free- 
nas  of  Lon- 
don,  the  cttftom 
of  London  is 
•  fuitablc  pr«« 


Indeed,  with  regard  to  fuch  part  of  the  eftate  as  confifts  in 
money,  the  exeicutor  being  but  a  truftee  thereof  for  the  wives^ 
the  court  can  chufe  whether  they  will  let  the  huft>ands  have 
the  money  without  making  a  *  fuitable  fettlement  upon  their 
wives  \  but  the  defendant  Do£lor  Peirce  having  made  a  fettle- 
ment before  marriage,  and  being  a  perfon  eminent  in  his  pro- 
feffion  as  a  clergyman,  and  pofTefled  of  great  preferments  in 
the  church,  let  him  take  the  money  due  to  his  wife. 

Alfo  as  to  the  other  hufl>and  \  he  being  a  linen-draper  in 
Cornhiilf  a  man  of  great  dealings,  and  in  a  thriving  way ;  the 
provision  which  his  wife  will  be  intitled  to  by  the  coftom  of 
London^  is  a  good  proviiion  ;  and  the  money  coming  to  the 
hufoands)  exclufive  of  the  leafehold  eftates  already  veftlsd  In 
them  by  die  executor^s  having  afiented  to  the  legacy^  bein^' 
but  ineonfidgrable,  it  isnot  vrorth  while  to  fettle  that.  l%efe« 
fore  let  the  executor  aecooHt  with  the  hufbands^  and  have  hh 
coftsto  this  time,  referving  all  fubfequent  cofts  (i). 


ifim  T.  lFilUiimf99%    aiMs  1  voL  458. 
B^'f/U  V.  Braadir^    auts^  a  voL  639. 


Af&rr  V.  Ohrnn 


B 
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y  mtiriage  articles  money  was  laid  out  on  fccuritics,  j^Chtacdlir 

and  agreed  to  be.  inv^fted  in  land,  and  fettled  on  the      r    ct    k^ 

hufbatid  for  life,  remainder  to  the  wife  for  life,  remainder  to  4t.pl.4« 

the  firft,  lie.  fon  of  the  marriage  in  tail  male,  remainder  to  ^^  J|^]J^ 

the  right  heirs  of  the  hufband.     The  huAand  and  wife  died,  tefted  ia  apor. 

leaving  only  one  fon,  who  being  come  of  age  petitioned  the  lettMMA. 

Lord  Chancellor,  that  in  reeard  if  the  lands  were  purchafed,  ^"  ^h  f*"?*^ 

be  would,  as  the  only  ilTue,  be  intitled  to  the  purchafed  pre-  fee.    a.  h«a 

miilcs,  remainder  to  himfclf  in  fee,  as  heir  to  his  father ;  and  Sna?«iTml«2 

fincc  a  fine  only  would  enable  him  to  difpofe  of  the  premifles  *>y  «  fine  only 

whicH  fine  might  be  levied  as  well  in  vacation  as  in  term  :  \J^^  if  fetdeaj 

for  thefe  reafons  the  petitioner  applied  for  an  order,  that  J^^i'^*^^ 

the  *  money  (hould  be  paid  to  him,  agreeably  to  what  had  thr  mon«y  to  te 

been  done  by  the  Lord  Parhen  in  the  cafe  of  {a)  Short  verfus  fortiori  th4 

Woody   and  in  many  others  of  the  like  nature ;   for  that  it  '^^^^^  "^^  '^ 

there  were  ei— 
would  be  a  vain  thing  for  the  court  to  enforce  the  making  of  ther  wift  or 

a  fettlement,  which,  as  foon  as  made,  might  immediately  be  'jJ^Votc*^^** 

defeated.     Otherwife,  had  there  been  a  remainder  to  a  tliird      [  ^14  ] 

perfon,  as  in  fuch  cafe  the  fettlement  could  not  be  defeated   («)  VoL  u^f%>r 

without  a  recovery,  and  the  fame  not  being  to  be  fufFered  but 

in  term,  (before  which  the  tenant  in  tail  might  die)  therefore 

the  court  has  been  tender  of  taking  away  fuch  chance  from 

the  r€mainder-man« 

Lord  Chanctllor :  I  cannot  fee  why  I  (hould  not  have  the 
like  regard  for  tlie  iflue  in  tail,  as  for  the  remainder-man ;  it 
is  poflible  the  fon  (the  petitioner)  in  this  cafe,  before  he  can 
light  on  a  purchafe,  and  fettle  it,  may  die,  leaving  iiTue ;  and 
this  is  a  chance  of  which  I  would  not  deprive  fuch  iffue.  Alfo 
here  may  be  a  wife  whom  I  may  hinder  of  her  dower.  And 
diough  Mr.  Solicitor  General  Talbot^  preffed  this  matter  with 
fome  earneftnefs,  for  the  petitioner,  the  Lord  Chancellor  de- 
clared he  could  not  do  it,  until  he  fliould  be  better  fatisfied 
from  precedents  [G]. 

[G]  Afterwards,  in  the  cafe  of  Mr.  Onjlow  (cited  in  chat  ofMilli  verfus  imnh 
pnf  8.)  the  Lord  King  declared  his  perfeverance  in  opinion  as  to  this  point, 
obferving,  that  the  levying  of  a  fine  is  a  thing  of  time,  there  being  feveral  offices 
to  paft  ;  and  the  writ  of  covenant  is  to  be  under  the  great  feal.  All  which  im« 
peaimentt,  not  being  to  be  removed  in  an  inftant,  the  tenant  in  tail  may  by 
ll^qi  be  prevented  from  perfc^j;  a  fine,  though  never  fo  ffluck  intended  by 

him. 
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fcim.  Bat  yet  After  all,  the  prefcnt  praiUce  corforms  {i)  to  the  Lord  Pmkvr'% 
opinion  :  Nay,  if  a  feme  covert  is  intcrelled  in  the  money  arcided  to  be  laid  out 
ir.  I.iid  nnd  fettled,  herccming  into  court,  and  corifeniing,  will  be  (i)  futncient 
to  Oiipofc  cf  fuch  her  jncerell.  A'?  to  the  objection  made  by  the  Lord  Kir^  in 
thcprip.c:;  ...  .  .  j.  •/i::r  I.  •  *.!  •:  :»  •  a:!s  a  wife  might  be  h^nv'ered  ot  hcrdiiwer  ;  If 
the  party  ap:'.-  -  *  .sv.c.y  were  mar'-ic^^  ':  v  ;jld,   \vithoi|t  doubt,  be 

expected     i<dc  his  vv;r'j  lauula  aj^pear  in  cc-ii,  h;>u  ^ive  her  confcnt  thereio. 

(l)  VidcPr^'fi/iV.  j&£';y*./,ante,  I  vol.  447.     Cuj.nr.gLzn  v.   Moody,   i  V>z, 

131.     Shoriw.  Z/*^,  ante,  i  vol.471.  '7^* 

EdnvsrAsy,  Countef-  oi  l^'muiciy  ante,  (2)  Cwmngham  y.Mcodv,  i  Vcz.  176. 

't  voL  175.     TraJ/ordy,  jio^m^  3  Atk.  Oldtum  v.  Um^hes,  2  Atk.  453. 


»  E  its] 

Term.  S.  Michaelis,   iy%j* 


Lord  ChancdUr 

KlNfi« 


Dame  Sufannah  Lewin^  a  Luna-^ 
tick,  Widow  of   Sir   William         .    .^^     ^^^^ 
Lewin,  deceafed,  by  her  Com-  /      ^^    '     l^^cLi 
mittee,  J 

George  Lewin,  Efq;  Defendant. 

SIR  WtlUam  Levfin^  a  freeman  oi  London  ^  left  a  wife  [a  Sel.Ci.iaCht- 

lunatick]  and  no  iflue,  and  left  his  coufin,  George  Lewin,  '*• 

his  executor.     The  queftion  was,  whether  in  cafe  a  freeman  159.  pi.  6. 

before  marriage  makes  a  fetdement  of  part  of  his  perfonal  LondoJJ^foL 

eftate  upon  his  intended  wife,  this  bars  her  of  her  cuftomary  mtmage  fettlet 

part  ?  And  at  the  hearing,  the  late  Lords  Commiffioners  fentit  Jerfondefttt*** 

to  the  lord  mayor  and  aldermen  to  certify  what  the  cuftom  of  "P<>"  *>**•?"• 

Ijondcn  was  in  this  cafe.     On  the  29th  oi  Marchy  1726,  the  totakeeifea 

court  of  lord  mayor  and  aldermen  having  heard  dounfel  on  ^^|JJ^**^ei-' 

both  fides,  certified,   that  they  did  not  find  there   was  any  tioning  it  to  be 

cuftom  of  the  faid  city,  by  which  a  woman,  who  before  her  iuftomrry  pLt  % 

marriage  with  a  freeman  thereof  accepts  of  a  fettlement  upon  ^^'*  ^^jj*  **V  ^^^ 

her  of  part  of  her  hiifcand's  perfonal  eftate,  to  take  effed  after  try  ptrt. 

her  huft>and't  death  in  cafe  (he  (hall  furvive  him,    (without  L  i^  j 
taking  notice  of  the  cuftom  of  London)  is  or  is  not  barred  of  a 
cuftomary  part  of  his  perfonal  eftate ;  and  therefore  they  fub- 
mitted  the  fame  to  the  determination  of  the  court* 

The  queftion  fent  to  the  ceurt  of  aldermen  to  be  determin- 
ed being  thus  returned  to  the  court  of  chancery,  the  Lord 
Chancellor  King  ordered  the  return  to  be  quafhed  for  uncer« 
tainty ;  and  that  the  lord  mayor  and  aldermen  ftiould  certify  a 
dire£l  anfwer  to  the  queftion,  affirmative  or  negative.  Gn 
the  nth  of  April  laft  the  court  of  lord  mayor  and  aldermen^  « 
'  certified,  that  having  infpe£tcd  fome  further  precedents,  which 

they 


corder  at  the 
ktrarcttniu. 
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Liwrit  «r*  fjicj  ^erc  not  apprized  of  before,  they  did  find,  that  if  a  wo* 
man  before  her  marriage  with  a  freeman  of  London  accepts  of 
a  fettlement  upon  her,  to  take  c(k€t  after  hex  hufband's  death 
in  cafe  flic.funrives  him,  of  part  of  his  perfonal  cibte,  (with- 
out taking  notice  of  the  cuflom  of  London)  ilie  is  thereby 
barred  of  her  cuitomary  part  of  his  perfonal  eflate* 

It  iifofficieot  And  now  it  was  objeded,  that  this  return  ought  not  to  be 

iLmdon^^STcCTt^  received,  becaufe  not  ftgned  by  the  recorder ;  and  that  it  was 
tSfiea  by  the  re-  rcafonable,  where  properties  of  fo  great  value,  as  thofc  which 
the  citizens  of  London  pdflefs,  are  to  be  determined,  that  the 
returns  fliould  be  with  the  moft  precife  and  exa£l  certainty. 
Now  one  might  be  prevailed  on^.to  fay  hjparoly  what  tlie  fame 
perfon  would  not  venture  to  give  under  his  hand. 

To  which  it  was  anfwercd,  that  in  the  precedents  in  Raftat 
.143 •  and  in  Cro.  Car.  361.  The  King  veifus  Bt^gfiow^  both 
r  17  1  which  are  certificates  of  the  mayor  and  aldermen,  the  [A]  re. 
corder  makes  this  return  or/  tenus^  i^  non  aliUr ;  and  fo  like- 
wife  is  the  opinion  in  Salk.  192.  the  mayor  of  Thttfird*s  cafe, 
where  Holt  Chief  Juftice  (ays,  that  at  conunon  law  no  officer 
(«>ftJU.  s»«.5.  was  bound  to  fign  a  return  ;  and  the  llatute  of  (a)  Tork  obliges 
:aL  Jberiff  to  do  it,  but  does  not  extend  to  mayors^  coroners y  or 
other  officers  • 

'  Lord  Chancelhr :  The  recorder  is  not  bound  to  fign  this  re- 
.turn,  but  did  formerly  come  to  the  bar  in  perfon,  and  pro- 
joounce  it  ore  tentds,  and  the  tnayor  or  recorder  is  not  within  the 
fiatutt  of  Tork  \  fo  that  the  return  is  well  enough*  The  reafon 
,of  the  cuftom  in  the  prefent  cafe.fecms  to  be,  for  that  the 
^wife  does  not  here  truil  to  the  cuflom  of  the  city  ol  London 
iox  her  proviCon.  Whereupon  the  Lprd  Chancellor  de- 
clared, chat  the  wife  was  in  this  cafe  baned  of  her  cuftomary 
•|>art. 

The  precedents  produced  on  this  occafion  (and  tlie  firft.  a 
(Very  remarkable  one  in  ref^eA  of  its  confequences)  were  as 
.iEoUow:  .  «. 


[A]  But  note ;  If  the  certiiicate  be  falfe,  an  adtion  lies  againft  the  mayor  and 
aldermen,  and  not  againft  the  receiver ;  for  it  is  their  certifica^  by  the  recorder. 

Lib. 
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Lib.  dc  antiquis  legibus,  30  H.  3.  Anno  1246,  de  dotibus  Ltwin  «. 
mulicTuin  London,'  Eodem  anno  die  lunse  prox'  prius  hoke- 
dajr  fB]  adjudicaC  fuit  in  Gmldhally  quod  wid'itr  cert  a  ^  fpeci" 
fictUd  daU  daiaUi,  mn  poieft  nee  debet  ampiius  habere  de  catallis  viri 
fin  defumBi^  quam  certam  ^  /pecificaf  dotemjtbi  ajftgnaf  n\ji  de 
voluntatt  viri  fui.  Hoc  autem  contingebat  per  Margarctam 
reli^m  Johannis  Vyel  feniorisi  qux  petebat  in  huftings  Lon-  [  18  ] 
don'  teidam  partem  catalterum  didli  viri  fui  per  multimoda 
ivevia  domini  regis. 

Will*  Vyd  &  Nich*  Batt  vie*  eodem  anno  die  lun«  prius 
ad  Tincula  fandii  Petri,  acceflit  Henricus  de  Baye  jufticiarius 
domino  rege  emiflus,  apud  fanfbtnn  Martin*  Magnum,  ad 
ludiend'  recordum  quod  dat'  fuit  per  querimoniaAi  Margaretae 
Vyd}  die  lunx  prius  hokeday  anno  precedent!,  Cent  in  hoc 
rotnlo  pienotatur.  Dc  quo  judicio  dida  MargareU  conquefta 
(fuit  domino  regi,  &  invcnerat  plegios  ad  prd>and'  illud  efic 
'ialfom  unde  quer*.  Ibidem  cor^im  majore  &  civibus  perle£lo 
iUo  itcocdoy  .ac  uuiverCs  hrevibus  domini  regis,  qux  didbi 
Margareta  impetiverat,  Icdlis  &  auditis,  dixit  jufticiarius ' 
'^  Ego  nondico  quod  judicium  iftud  lit  falfum,  fed  debilis  eft 
^  procefltis  iQ',  cum  nulla  fit  mentio  in  reconlo  ifto  de  fum* 
*^  monitione  adveriariorum  di£lx  Margarets?,  &  cum  Joliannes 
**  Vyd  Yir  illius  fcdt  teftamentum,  non  pcrtinebat  ad  veftram 
"  curiam,  tale  placitum  tcrminare,"  CiTcs  rcfpondenint, 
non  fuitnecdTead  iUo6  fummonend'  qui  bonadefundi  habue- 
riot,  cum  ipfi  femper promptifuer*  offerent'  fie fiare  ad re&um 
didlae  Margaretae  in  curii  noftri,  &  ^andex^i.potulmus  illud 
placitum  terminare  per  aflenfum  SiBxi  ptrtium  nihil  caUunni- 
antium,  &  petentium  fore  ecclefiafticum,  &  ficut  dominus 
rex  nobis  per  breve  fuum  illud  terminare  precepit.  Tandem, 
mukis  ahercatioaibMS  inter Jufticiar*  jc.civesfaCiis,  dixit  jufti- 
ciariusy  quod  oAenderct  ilia  omnia  domino^  regi  &  coacilio 
itto,  &  fie  recefienmt.  PoAea,  oc  fiUmmodo  de  cau/A  iUA 
[C]^  cepit  dominus  rex  civitatcm  in  manu  fu^  &  commifit 

'        m  ^  ■   ■   I  III     1I1IM  II  III  I  ■  ^   |i  ^gi  r 

[B]  Theirftof4i^^^  ^f4r<aV,.iSMic^<or,4bi9tfr  («a^ 

fxadantiQ  flmmrvMn  ^ninioni  Daftoram  na/d^ie  di^iqul^^  fimoJ,  in.Ang4^  tbi 
tarn  dominabantafy  a  mulieribus  ftrh  oedforom.  Vide  SpelmanU  Gloflary  Vfrb^ 
Hocd^t  Se  Jwiii  Etymologicum  Anglicannito. 

[C]  In  the  margin  of  this  entry  there  is  a  note,  obfervmg  it  to  haVe  been  ufus^l 
fi>r  this  unhappy  pnnce  to  fdzc  the  liberties  of  the  uty  into  hit  hands. 

4  oan^ 
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Livxit* 


From  the  Com- 
non  Serjeant*! 
Office^ 
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cam  per  brcvc  fuum  WiU'o  de  HaveriJlc  &  Edr^o  dc  Wcftm* 
ad  cuftodicnd*  falv*  in  vigil'  fci'  Bartholomaei ;  undc  major 
&  civcs  acceflenint  ad  regcm  apud  Woodftock,  oftendcntcs 
ci  quod  nihil  deliquerant,  &  non  poiucrunt  gratiam  ejus  im- 
petrare.  Quare,  in  adventu  eorum  apud  London,  predidus 
WilFus  de  Haverille  cepit  facram'  dc  cleric'  &  de  univerfis  fer- 
vicntibus  qui  pertincbant  ad  vicecomites,  ut  effent  attendent* 
ciy  majorc  &  vicccom'  balliva  fua  flc  amotis.  Poftea,  in  die 
dominica  ante  feftum  fandae  Mariae  receperunt  major  &  vice- 
corn'  in  manibus  fuis  per  licentiam  regis,  &  dies  datus  eft  ad 
rcfpondend'  de  praedifto  judicio  coram  rege  &  baronibus  fuis 
in  craftino  tranflationis  fci'  Edr'i  apud  Weft'. 

^  8/i  On,  1688.  Robert  Handcccfs^  a  freeman  of  London^  died, 
and  an  inventory  was  exhibited  of  his  eftate,  one  moiety 
whereof,  which  otherwife  would  have  belonged  to  his  widow, 
was  by  the  cuftom  to  be  divided  amongft  his  four  unadvanced 
children  ;  for  that  the  teftator  did  covenant  before  his  marriage 
to  leave  his  wife  looo/.  which  is  made  a  debt  in  tlie  inven- 
tory, and  allowed  out  of  his  whole  eftate. 

p/A  April  J  1 7 19.  An  inventory  was  taken  of  the  eftate  of 
Thomas  Cook^  a  freeman  of  London^  and  a  moiety  of  the  faid 
eftate  divided  among  the  children ;  for  that  the  widow  was 
provided  for  by  articles  of  agreement  before  marriage. 

21/f  Nov.  1 72 1.  An  inventory  was  taken  of  the  eftate  of 
Joh/i  S/aney,  and  the  widow's  part  thereof  was  by  the  cuftom 
divided  amongft  the  orphans,  the  widow  being  provided  for 
"^by  the  fcttlement  [D]. 


[D]  It  is  to  be  obfcrved,  that  qu«ftions  touching  the  cuftom  ofLonJmy  will,  for 
the  future,  happen  lefs  frequently  than  heretofore  ;  it  being  enacted  by  1 1  Geo,  i. 
cap,  18.  **  That  it  (hall  be  lawful  for  all  perfons  who,  after  the  i^kof'Jwte  1725, 
«'  (hall  become  free  of  the  city  of  Londw,  and  for  all  who  at  that  time  (hall  be 
**  unmarried,  and  not  have  i(rue  by  any  former  marriage^  to  difpofe  of  their 
*«  perfonal  eftate."     Sea,  17. 

**  fiut  if  any  perfon  who  (hall  be  free  of  the  city,  hath  agreed  or  (hall  agree 
"  by  writing,  in  confideration  of  marriage  or  otherwife,  that  his  perfonal  eftate 
'*  (hall  be  diftributed  according  to  the  cuftom  of  the  city ;  or  in  cafe  any  perfon  fo 
**  free  (hall  die  inteftate, his  perfonal  eftate  ftiall  be  fubjedt  to  the  cuftom."  ^S,  i  %. 
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Crufe  &  al\  verfus  Barley  and  Banfon.        Cafe  6. 

sir  JostrH 

rrrlLLIAM  Ban/on  fcifed  in  fee  of  fome  freehold  and  Jj^*^^!^^^^^ 

alfo  of  fome  copyhold  lands,  which  he  had  furrendcred  RqH^ 

to  the  ufc  of  his  will,  and  being  very  much  indebted  by  mort-  *  ^JJ-  ^^'^^^* 

gages,  bonds  and  fimple  contraft,  and  having  a  v/ife  and  five  One  hat  iwo 

children,  (tiz.)  Chrtflopher^  Erith^  El'rzabethy  Mary  and  Cecil  \  and  three  daugh- 

by  will  dated  the  17th  of  January  1724,  devifed  all  his  free-  ^^"j',*"/^^*''^" 

hold  and  copyhold  lands  to  the  defendant  Barley  and  his  heirs,  fold  to  pay  kit 

in  truft  to  fell  the  fame  for  the  bcft  price  he  could  get,  and  in  foVhVmoniw 

the  firft  place  to  pay  off  all  incumbrances  upon  the  premifles,  ajifirg  by  faic 

and  alfo  all  his  juft  debts.    He  devifed  alfo  his  perfonal  eftate  he  gives  200 1.  * 

to  the  fame  truftee,  in  truft  to  fell  to  the  beft  advantage,  and  *Ja\7fon*A!'it 

after  the  teftator's  debts  paid,  to  apply  the  money  arifmg  by  ''^g?*^***"!'.  **** 

fale  of  the  perfonal  eftate,  and  alfo  the  money  to  be  produced  four  younger 

by  fale  of  the  real  eftate,  amongft  his  five  children,  in  manner  ^.*ihe*d Jeff  diet 

therein  after  mentioned,  (viz.)  to  the  teftator's  eldeft  fon  before  twenty- , 

.rM>./*f        T*y  tfl.li  n  i-"         »•      One,  ihis  lOO  !• 

Chrtjlopher  Banfon^  200/.  which  the  teftator  gave  n\m  at  bis    fcaiigotothe 

age  of  iwenty-cne  \    all  the  reft  and  refidue  thereof  to  and 

amongft  his  four  younger  children  Erith^  Elizabeth^  Mary 

and  Cecily  (hare  and  ftiare  alike,  at  their  refpef^ive  ages  of 

twenty-one,  or  days  of  marriage,  which  ftiould  firft  happen  ; 

and  if  any  of  his  four  younger  children  fliould  die  before  fuch 

age,  or  marriage,  his  or  her  (hare  to  go  to  the  furvivors. 

The  teftator  gave  an  exprefs  legacy  to  the  faid  defendant 

Barley^  whom  he  alfo  left  fole  executor  and  died.     Barley  the      [21] 

executor  renounced,  and  the  widow  of  the  teftator  took  out 

adminiftration  with  the    will  annexed.     Chriftopher    Banfon 

died  under  twenty-one,  without  having  been  ever  married* 

The  debts  of  the  teftator  were  confiderable,  and  the  eftate 

fmall ;  and  the  bill  was  brought  by  the  creditors  againft  Cecily 

the  only  furviving  fon  and  heir  at  law  of  the  teftator,  to  prove 

the  will  in  equity,  and  to  have  a  decree  for  fale  of  the  eftate. 


heirof  thcteftt- 
tor. 


Hereupon  the  only  queftion  was,  what  (hould  become  of 
the  200/.  given  by  the  will  to  Chriflopher  at  his  age  of  twenty- 
one?  It  was  admitted  on  all  fides,  and  alfo  by  the  court,  that 
this  200/.   did  never  veft  in  Chrifopher^  it  being  by  the  will 

Vol.  III.  C  given 


^ 
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Ctwii  V.  given  to  him  at  his  age  of  twenty-one,  and  not  (a)  payable  at 

(4)VideiVeiit.  ^^s  age  of  twenty-one;  fo  that  the  age  was  annexed  to  the 

3***     ,  gifU  and  not  ( I )  to  tlie  time  of  payment ;   confequently  it  was 

Swinb?3ii*/'  not  an  intereft  tranfmiflible  to  tlie  executor  or  adminiftratot 

3  «4.  of  the  faid  Chnftopher. 

OflT.  Exec.  cap.  -^  ^ 

19.  p- 347-     X  Lev.  277.    Dyer  598.    Salk.  415. 

But  then  the  MaJIer  of  the  Rolls  inclined  to  think,  that  it 
would  not  go  to  the  younger  children ;  becaufe  only  the  refsdm 
of  the  money  arifing  by  fale  is  given  to  them,  which  feemed  to 
have  excluded  the  200  /.  legacy,  fo  that  his  prefent  opinion 
was>  that  this  20o/.  belonged  to  the  heir. 

Againft  which  it  was  obje£led,  firj}^  that  by  this  will  all 
was  made  perfonal  eftafe,  and  no  real  eftate  left  to  defcend  ; 
and  therefore  in  the  bequeathing  part  it  is  faid,  that  as  to  tlic 
money  to  be  produced  by  the  fale,  k^c,  the  tcftator  difpofes 
thereof  in  manner  therein  after  mentioned,  (Wz.)  200  /.  to 
[  22  ]  his  eldeft  fon  Qmjlopher  at  his  age  of  twenty-one.  It  is  true, 
where  an  eftate  is  devifed  to  be  fold  to  pay  debts,  if  there  be 
a  furplus,  it  (hall  go  to  the  teftator's  heir  at  law :  forafmuch 
as  when  "the  debts  are  paid,  the  truft  is  fatisfied,  and  the  mo- 
tive of  the  teftator  for  fale  of  the  eftate,  at  an  end ;  and  the 
heir  if  he  pleafes,  on  laying  down  the  money  for  the  debts^ 
may  take  the  eftate  himfclf :  fo  that  in  all  thofe  cafes  there  it 
a  refulting  truft  for  the  heir.  But  in  tlie  principal  cafe  the 
furplus  of  the  money  arifing  by  fale  of  the  lands,  and  alfo  of  the 
perfonal  eftate,  is  by  exprefs  words  given  to  the  younger  chiN 
dren,  who  in  tliis  refpeft  are  the  haredcsfacli  \  and  the  200/. 
ftiall  rather  fall  into  the  reftduumy^mA  belong  to  all  theyoungef 
children  at  harcdes  faBiy  than  to  the  only  furviving  fon* 
Secondly^  For  that  if  Clmjiopher  the  eldeft  fon  and  legatee  of 
this  200/.  had  died  in  the  life  of  the  teftator,  there  could  have 
been  no  doubt  but  that  this  had  been  a  lapfed  legacy,  and 
would  have  fallen  into  the  refxduum  \  now  in  the  prefent  cafe, 
in  regard  Shnflopher  the  legatee  died  before  his  age  of  twenty- 
one,  and  confequently  before  the  legacy  ever  vefted  in  him, 
it  was  as  if  it  had  been  a  lapfed  legacy,  and  within  the  fame 
reafon.     Thirdly ^  Becaufe  if  this  200/.    fhould  belong  and 


(i)  Vide  Duke  of  Cband§s  v.  Talbot ^  ante,  2  vol.  612. 

defcend 


p 
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defcend  to  the  heir,  it  would,  in  cafe  he  fliould  die  before  the 
receipt  of  the  money,  defcend  to  his  heir,  which  would  give 
the  money  a  defcendible  quality  like  land. 

The  Majler  of  the  Rolls  ordered  precedents  to  be  looked 
into,  faying,  he  would  confider  of  it  •,  and  at  length  declared 
his  opinion,  that  tlie  200/.  fliould  be  conftrued  as  land,  and 
defcend  to  the  heir ;  for  that  it  was  tlie  fame  ( i )  as.  if  fo 
much  land  as  was  of  the  value  of  200  /.  was  not  dire£l:ed  to 

be 


it 


Ctuft  V. 

^AftLlt. 


( I )  The  fcTCral  cafes  on  this  fubjeft 
leem  to  depend  upon  this  queflion> 
wheiher  the  teftator  meant  to  give  to 
the  produce  of  the  real  ellate  the  qua- 
lity of  perfonalty  to  all  intents^  or  only 
fo  far  as  rcfpefled  the  particular  purpofcs 
of  the  will  t  for  linlefs  the  teftator  has 
fufficiently  declared  his  intention,  not 
only  that  the  realty  fhall  be  converted 
into  perfonalty  for  the  purpofes  of  the 
•zv///,  but  further  that  the  produce  of 
the  real  eftate  (hall  be  taken  as  perfo- 
nalty, wheiher  fuch  purpofes  take  ef- 
feA  or  not,  fo  much  of  the  real  cflate, 
or  the  produce  thereof,  as  is  not  effec- 
toaJly  difpofed  of  by  the  will  at  the  time 
of  the  tcftator'ideath,  (whether  from  the 
filenceor  the  inefficacyof  thewill  itfcif, 
or  from  fubfequent  lapfe,)  will  refult 
to  the  heir.  Randall  v.  Bockey,  Pre. 
Cha.  162.  Emblyn  v.  Freeman,  Pre. 
Cha.  541.  Crufe  v.  Barley^  fup.  Stone- 
houfe  V.  Evelyn  J  poft  25  a.  MmoU  v. 
Cbafmam^  I  Vez.  108.  Digby  v.  Le- 
gsrJj  before  Lord  Baihur^,  Trin. 
Term,  1774*  where  E.  B.  dcvifed 
her  real  and  perfonal  eftate  to  truflees, 
in  truft,  to  fell,  to  pay  debts  and 
legacies,  and  to  pay  the  reiidue  to  iivc 
perfons  to  be  equally  divided  between 
them,  (hare  and  fhare  alike ;  one  of 
the  refidnary  legatees  died  in  the  life- 
time of  the  teftacrix  ;  the  court  at  the 
.hearing,  and  afterwards  upon  a  re- 
-hearing  held  that  this  was  a  fefulting 
truH,  as  to  the  (hare  in  the  real  eflace  of 
the  refidoary  legatee  who  died  in  the 

C 


teflatrix's  lifei.time,  for  the  benefit  of 
the  heir  at  law.  Reg.  Lib.  A.  1773.  fol. 
495,  and  1774.  fol.  325. — Akaoiilv, 
Smith/on,  before  Lord  ThurloWj  March 
4th,  1780.  Chriflophcr  Holdpvoortb  by 
will  gave  feveral  pecuninry  legacies, 
and  then  devifed  all  his  real  and  per- 
fonal eftate  to  truflees  in  trud  to  fell  the 
fame  and  to  convert  the  fame  and  txery 
part  thereof  into  ready  money,  and  out 
of  the  produce  to  pay  his  debts  and  the 
'  abovemcntioned  legacies,  and  to  pay 
the  furplus  (if  any)  unto  thefaid  feve- 
ral legatees  in  proportion  to  their  re- 
fpc(fiive  legacies  :  two  of  the  legatees 
died  io  the  life-time  of  the  tcllator  : 
Lord  Chancelloi-  approved  of  the  cafe  of 
Digby  V.  Legardy  and  declared  that  the 
(hares  in  the  real  edate  of  the  two  re- 
fiduary  legatees  who  died  in  the  teila- 
tor's  life-time,  rcfulted  to  the  heir  at 
law.  Reg.  Lib.  A.  1779.  fol.  668.  and 
1  Bro,  Cha.  Rep.  503.  S.  C.  Robin/on 
y.  Taylor,  2  Bro.  Cha.  Rep.  589.  Spink 
V.  LeiMts^  3  Bro.  Cha. Rep.  355.  The 
only  cafe,  which  appears  inconfiftenc 
with  thefe  decifions,  is  that  of  Ogle  v. 
Cook  (cited)  I  Bro.  Cha.  Rep.  501.  — 
In  the  cafes  oi  Mallabar  v,  Mallabnr^ 
Ca.  temp.  Tal.  79,  and  Durour  v.  Mot^ 
teux,  I  Vez,  320,  thcquclHon  was  be- 
tween, tlie  heir  at  law  and  the  rejiduary 
legatee  of  the  perfonal  eftaie,  (and  not 
the  next  of  kin,)  and  in  thofe  cafes  the 
Court  was  of  opinion,  that  upon  the 
conftrufiion  of  the  will  the  real  ettatc 
was  converted  into  perfonalty  for  all 
^  the 
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be  foM,  but  fuffcrctl  to  defcciid.     Wherefore  the  regifter  was 
direAed  to  enter  the  decree  accordingly  ( i ). 


the  fntrffffs  e/  the  will^  includinj^  the  rr- 
JuAimry  he^Uift :  the(e  cafes  confeqaently 
do  not  decide  the  qneHion,  which  would 
have  arifen,  if  there  kad  been  no  red- 
duary  difpoiition,  or  if  fach  refidaary 
difpofition  had  been  confined  to  what 
was  perfonalty  at  the  tefta tor's  deaths — 
But  notwithftanding  chat  fuch  intereft 
refulti  to  the  heir,  as  being  a  part  of 
die  produce  of  the  r/tff  eftate  undifpofed 
of,  it  may  yet  be  pfrfonal  eflate  of  the 
hfir^  and  paff  as fnch  by  a  refiduary  be- 


quell.  Hetvitt  v.  MVtght,  I  Bro.  Cha. 
Rep.  90.  Another  branch  of  cafes  arc 
thofe  in  which  the  quedion  has  arifen 
between  thr  real  and  pnfomal  tepyfenta- 
t'lves  of  devifecs  under  wills  of  the  na- 
ture abovementioned.  Vide  Scu^f amor f 
V.  Scuiiamci^^  Pre.  Cha  545.  FUhm. 
nan  V.  Flojia^nu^  (cited)  I  Bro.  Cha. 
Rep.  qrj.  Fletcher  v.  AJkbwrmtr^  i  Bro. 
Cha.  Ca.  497. 

(r)  Reg.  Lib.  A.  1727.  fol.  227. 
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Horfcy's  Cafe. 

ji  And  J9«  joint  partners  in  trade,  became  bankrupts, 
•  and  the  joint  creditors  took  out  a  commifTion  of  bank- 
ruptcy againft  them,  and  the  feparate  creditors  of  A.  and  B. 
took  out  feparate  commifTions  againfl  them  rcfpeftively.  And 
now  the  feparate  creditors,  though  tlicy  had  fued  out  feparate 
commiflions,  yet  petitioned  the  Lord  Chancellor  to  be  admit- 
ted upon  the  joint  commiflion  to  come  in  as  creditors  to  prove 
their  debts  j  infifting,  that  unlefs  they  fhould  prove  their 
debts  on  the  joint  commiflion,  they  could  not  oppofe  the  al- 
lowing this  certificate ;  and  yet  if  A.  and  fi.  the  bankrupts 
(hould  have  their  certificates  allowed,  though  on  fuch  joint 
commilEon,  this  would  difchargc  all  their  debts,  as  well  fe- 
parate as  joint ;  and  that  it  would  be  a  mod  unreafonable 
thing  for  creditors  to  be  bound  by  that  certificate  which  tliey 
had  no  opportunity  of  oppofing  :  whereas,  though  they  (hould 
be  fuSered  to  come  in  as  creditors  to  prove  their  debts,  in 
order  to  oppofe  the  allowance  of  the  certificate ;  it  might  dill 
be  another  queftion,  how  far  they  fliould  be  intitled  to  a  fa- 
tlsfa£lion  on  the  joint  commiiRon  :  and  they  cited  the  cafe  of 
one  Stevens,  {a)  where  a  petition  of  this  kind  was  granted. 

On  the  other  fide  the  principal  cafe  was  faid  to  diflir  from 
that  of  Stevens ;  becaufe  here  the  feparate  creditors  had  taken 
out  feparate  commiflions,  which  had  not  been  done  in  the 
cafe  cited,  and  by  their  taking  out  fuch  commiflions,  had 
cleded  to  have  their  fatisfaftion  out  of  the  feparate  cftate  and 
cfifefls  of  each  bankrupt ;  and  though  it  were  fo  that  the  per* 
fens  of  the  bankrupts  fliould  be  difcharged  by  the  allowance 
of  their  certificate  on  the  joint  commiflTion,  (as  it  was  moil 
reafonable  they  fliould,  when  they  had  given  up  all  they  had 
in  the  world)  yet  their  efi^cfts  would  not  be  difcharged  thereby, 

C  3  but 


Cafe  7. 

Lord  Chancellor 

KiMC. 

S  Eq.  Cau  Abr. 
1 10.  pi.  4. 
It6.  pi.  9»  lo. 
Fitzgib.  283. 
On  ajoifitc  m-' 
miflion  againft 
two  partoert 
banktuptfcy  the 
ieparate«rrdi. 
tori,  though 
they  have  takeb 
out  feparate 
commiflions* 
ihall  yet  be  at 
libctty  to  come 
in  to  oppt  fe  ihe 
allowing  oi  the 
certificate. 
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(a)  Jan.  5th 
i7ao. 
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lionsjET^tCiTc   but  die  legal  property  thereof  would  be  veiled  and  continue 
vcfted  in  tlic  aflignees. 


Where  two  part- 
ner arc  bank- 
rupts, and  a  joint 
commiilion  is 
taken  out  agaiiiA 
them,  if  they 
obutn  an  ai> 
lo«rance  of  their 
cercificair  ;  this 
will  bar  at  well 
theirfeparateas 
their  joint  cre- 
ditors. 

f  '25    ] 


CaajointcoQi- 
jniflTiooy  the 
joint  creator! 
are  firft  to  come 
in  on  the  part- 
lierfhip  cffeAs, 
Mod  if  there  re. 
pnains  a  furplus, 
then  tbefeparace 
creditors  are  to 
be  admitted. 

(*)  J  2d  April 
17*9- 


Lord  Chancellor:  It  feems  that  the  feparatc  debts  will  be  [A] 
difcharged  by  the  allowance  of  the  certificate  on  the  joint 
commifTion  ;  and  if  fo,  what  remedy  ♦  can  there  then  be  for 
them?  It  is  plain  that  the  joint  effefts  of  A.  and  B.  partners 
are  liable  to  the  debts  or  bankruptcy  of  one  of  the  partners,  as 
to  a  moiety  of  thefc  cfFefts :  as  if  A.  and  fi.  are  jointenantsof 
a  term  for  years,  and  J.  S.  has  a  judgment  againft  A,  only,  yet 

a  moiety  of  the  term  may  be  taken  in  execution  on  fuch  judg- 
ment. But  I  am  not  as  yet  refolvcd  what  to  do  in  the  prin- 
cipal cafe,  which  muft  be  adjourned  over,  in  order  to  fee 
precedents  and  what  dire£lions  have  been  given  in  like  cafes. 
After  which  his  Lordfliip  [a)  ordered,  that  the  feparate  crc-i 
ditors  fliould  be  at  hbcrty  to  oppofe  the  allowance  of  the  cer- 
tificate ;  and  with  regard  to  their  fatisfadlion,  that  the  part- 
nerfhip  creditors  (hould  be  preferred  out  of  the  partnerfliip 
ftock  before  the  feparate  creditors  ;  but  that,  if  after  all  tlic 
partncrfliip  creditors  were  paid,  there  fiiould  be  a  furplus, 
then  the  feparate  creditors  to  come  in  for  a  fatisfaftion  there- 
out, (viz.)  the  creditors  of  each  out  of  a  moiety  of  fuch  fur- 
plus  (i). 


[A]  So  on  the  other  hand,  if  there  be  two  partners,  and  one  of  ihcm  becomes 
a  bankrupt,  and  on  a  feparate  commiffion  being  fucd  out  againfl  him,  his  cer- 
tificate is  allowed  ;  this  docs  not  only  difchargc  the  bankrupt  of  what  he  owed 
fe^aratfly^  but  alio  of  what  he  owcdjoiniJy,  and  en  the  fartncrjhip  account  :  becaufe 
by  the  r.dV  of  parliament,  the  bankrupt,  upon  making  a  full  difcovery  and  ob- 
taining his  certificate,  is  to  be  difcharged  of  all  his  debts.  Now  the  debts  he  owes 
jointly  with  another,  arc  equally  his  debts  as  what  he  owes  on  his  feparate  ac- 
count, confequently  he  is  to  be  difchar^cJ  of  both  his  joint  and  feparate  debts. 
And  fo  it  has  been  determined  by  the  Judges  of  B,R,  By  the  Lord  Chancellor 
Parker y  ex  parte  Tale,    3  July  1721. 

(1)  Vide  Ex  parte  Cw*,  ante  2  vol.  Simpfons,   i  Atk.  138.    Ex  parte  ^o<zv« 

500.    and  Mof.  80.    S.  C.     IHckes  v.  lartJ/on^  poll.  405.     Uankey  v.  Qanatt^ 

^f.-uhajiy  2  6tra.  1157.     Tivifs  v.  Ma/-  3  Bro.  Cha.  Rep.  457. 
feyy   1  Atk.  67,  JiTr.    In  the  matter  pf 


Hillary  VacatioD^  iJ2g. 


t6 


Henry  Davis  verfus  Henry  Gibbs,  Admini-  Cafe  8. 
ftrator  of  Elizabeth  Gibbs. 


In  Domo  Procerum,   Hillary  Facatiort,  17^9. 

TH  E  hzdfBoreman,  being  feifed  in  fee  of  lands  in  Kefit^ 
and  poflefled  of  a  mortgage  for  years  of  the  minor  of 
Qraniroke  in  £JeK,  and  of  an  extended  intereft  upon  a  ftatute 
of  the  manor  of  Bow  Brickhill  in  Bucksy  by  her  will  dated  the 
2oth  oi  March  1 699,  in  a  former  claufe  thereof  devifed  all 
her  manors,  mefTuages,  lands,  tenements,  hereditaments  and 
real  iftate  whatfoever  in  Kent^  Bjfexy  Buds,  BeJfrrd/bire,  or 
eliewhere  within  the  kingdom  of  England,  of  which  {he  was 
any  vrzj  feifed  or  intitled  to,  unto  her  nephew  Henry  Davis 
the  appellant,  and  to  her  niece  Elizabeth  (the  wife  of  the 
refpondent  Giiis)  for  their  lives  equally,  fliare  and  fhare  alike; 
and  after  their  deceaife,  then  the  teftatrix  devifed  her  faid  real 
cftate  to  the  right  heirs  of  her  faid  nephew  Henry  Davis  (tlie 
appellant)  and  of  her  faid  niece  Elizabeth  Gibbs  equally  in 
equal  parts,  to  hold  to  them  and  their  heirs,  as  tenants  in 
conmion. 

Afterwards,  by  a  latter  claufe,  the  teftatrix,  after  fcveral 
legacies,  gave  all  the  reft,  rcfidue  and  rem^^inder  of  her  per- 
fonal  eftate,  plate,  gold,  isfc.  and  all  her  mortgages,  bonds, 
Jfieialties  and  credits,  whatfoever  they  fliould  confift  of,  after 
her  debts  and  legacies  paid,  unto  her  faid  nephew  Henry 
J}avis  and  her  faid  niece  Elizabeth  Gibbs,  equally  to  be  divided 
bctwecB  them  -,  and  made  her  nephew  and  niece  executors,  ^ 
and  died.  Elizabeth  Gibbs  died  without  iffqe,  and  her  hufband 
the  refpondent  Henry  Gibbs  was  her  adminiftrator,  and  her 
brother  the  faid  Henry  Davis  her  heir  at  law.  -  The  teftatrix 
the  Lady  Boreman  was  feifed  in  fee  of  lands  in  Kent,  but  had 
only  a  chattel  intereft  in  Cranbrok^  in  EJfex,  and  in  Bow 
^riclhill  in  Bucks. 

The  queftion  was,  whether  by  this  devife  Henry  Davis,  as 
brother  and  heir  of  his  fifter  Elizabeth  Gibbs,  was  intitled  to 
the  faid  Elizabeth's  moiety  of  the  chattel  intcrefts  in  the  lands 
in  Ejfex  and  J?//^,  by  way  of  executory  devife  (as  fuppofed 

,  C  4  xi> 


MoT.  169. 
%  £q.  Ca.  Ab. 
316.  pi.  34,  35- 
Fitxgib.  116. 
One  feifed  of 
lands  in  fee  in 

A.  and  pofleiTed 
of  a  term  for 
yeftrt  in  B.  de- 
Tifesallhit 
lands,  tene« 
ments  and  real 
eftate  in  A.  and 

B.  to  J.  S.  and 
his  heirs  ;  thitf 
will  not  pafs  the 
term  efpecially 
if  there  be  ano- 
ther claufe  in 
the  willy  which 
difpofea  of  the 
perfonal  eftate. 
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Datis  v.  to  be  dcvifcd  to  the  faid  EHzabcth  Gibbs  for  her  life,  remainder 
'"*  to  her  heirs;)  or  whether  the  faid  moiety,  after  the  death  of 
the  faid  Elizabeth^  (hould  go  to  her  hufband  as  her  adminiftra- 
(5)  7  Feb.  1719.  tor?  and  it  was  decreed  {a)hy  the  Lord  Chancellor  JT/w^, 
that  the  fame  belonged  to  the  refpondent  the  hufband,'  as  ad- 
niiniftrator  to  his  wife,  and  not  to  her  brother  the  appellant^ 
as  her  heir  at  law* 

On  this  appeal  the  firft  queftion  that  was  made  was,  whe- 
ther thefe  chattel  interefts  were  included  in  the  former  devifing 
claufe  of  the  will? 

And  it  was  objected,  that  they  paflcd  by  the  devife  of  all 
the  manors,  lands,  hereditaments  and  real  ejlatej  which  the 
tcftatrix  was  any  way  feifed  of  or  intitled  tOy  in  Kent^  EJfex 
and  Bedford/hire  \  for  that  a  term  for  years  is  a  chattel  reml 
and  an  ejlatcy  and  may  pafs  in  a  will  as  a  real  eftate.  Be- 
fides,  a  will  docs  not  require  technical  or  particular  terms, 
being  fuppofed  to  be  made  when  the  teftator  is  in  extremis 
Iff  inops  concilii ;  and  therefore,  though  the  words  are  never  fo 
C  28  3  improper,  yet  if  the  party's  meaning  can  from  thence  be  pick'd 
out,  it  will  be  fufHcient ;  and  fuch  meaning  and  intent  will 
take  place,  however  inaccurately  exprefled. 

That  this  cafe  was  ftill  the  ftronger,  in  that  the  teftatrix 
had  given  all  her  manors,  lands  and  hereditaments  in  Keni^ 
EJfex  and  Bucks  \  and  (he  had  no  fee-fimple  lands  in  EJfex 
and  Buchsy  nor  any  other  lands  therein,  but  thefe  chattel  in- 
terefts •,  and  therefore,  as  where  one  who  has  no  lands  in 
fee,  but  is  poflefled  of  a  term  for  years,  devifes  all  his  lands 
(*>  See  the  cafe  to  A^  and  his  heirs,  tlie  term  for  years  fhall  pafs  {b) :  So  in 
aite'iVol.  28^  the  prefcnt  cafe,  the  teftatrix  having  no  lands  in  EJfex  and 
Bucksj  but  only  thefe  terms  for  years,  or  chattel  interefts,  the 
fame  (hould  pafs ;  and  the  rather,  becaufe  the  fee-fimple  lands 
in  Kent  would  not  fatisfy  the  devife  of  the  lands  in  EJfex  and 
Bucks  \  fo  that  it  was  the  fame  as  if  the  devifes  had  been 
fcveral,  (I'/s,)  as  if  tlic  tcftatrix  had  devifed  all  her  lands  in 
Kent  to  her  nephew  and  niece  for  their  lives  equally,  remain- 
der to  their  heirs,  //rw,  She  devifed  all  her  lands  in  EJfex 
and  Bucks  to  her  faid  nephew  and  niece  for  their  lives  equally, 
said  after  their  deaths,  to  their  feveral  heirs. 

On 
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On  the  other  fide  it  was  faid,  that  thefc  two  feveral  claufcs,  ^^7"  '*• 
in  the  will  comprifed  the  feveral  eftates  of  the  teftatrix ;  one 
the  realy  and  the  other  the  perfonal  eftate  i  that  a  leafe  for 
years  could,  not  be  called  a  real  eftate,  as  it  gofcs  to  executors^ 
and  is  liable  to  debts  by  Ample  contra£b  ;  and  the  fame  being 
perfonal  eftate,  it  would  be  hard  to  make  it  pafs  by  the  tcfta- 
trix*s  devife  of  her  real  eftate,  efpecially  where  there  is  a. 
different  claufe  in  the  will  relating  to  the  difpofition  of  the 
perfonal  eftate,  and  which  by  exprefs  words  has  bequeathed 
all  the  teftratrix's  mortgages  and  credits '^  and  when  the  teftatrix 
had  no  other  mortgage,  but  that  now  in  queftion,  and  the  C  29  J 
extended  intereft  upon  the  ftatute  being  a  debt,  (as  is  alfo  the 
mortgage,)  thefe  muft  pafs  by  the  devife  of  all  mortgages  and 
credits :  that  this  is  one  intire  claufe,  by  which  the  teftatrix 
devifed  all  her  manors,  lands,  tenements,  and  hercditiments 
in  Kent,  mpx,  and  Bucks,  and  is  fatisfied  by  pafling  the  fee- 
Cmple  in  Kent;  and  if  it  were  an  objedion,  that  the  devife  of 
the  lands  in  Bucks  and  EJex  would  be  void,  ftiould  it  not  be 
conftrued  co  pafs  the  leafehold  lands  in  thofe  counties  ;  by  the 
fame  reafon,  the  devife  of  all  the  mortgages  would  be  void,  if 
that  did  not  carry  the  mortgage  of  Cranbroke  in  EJfex.  ~ 

And  of  this  opinion  was  the  Lord  Chancellor  upon  the 
hearing  before  his  Lordfliip  (i). 

As  to  the  other  point ;  it  was  obje£led  by  the  counfel  for  One  p«fleflu 
the  appellant,  that  fuppoCng  the  chattel  interefts  to  be  com-  ^[^^l^^J^^x^ 
prifed  in  the  firft  devifing  claufe,  it  would  follow,  that  where  to  A.  for  life, 
one  poflefled  of  a  term  for  years  devifes  the  fame  to  A.  for  life,  h*"!  of  A.^^it  ^ 
remainder  to  his  heirs,  this  is  an  executory  devife,  and  the   fte«»thitflial!, 
fame  as  if  the  devife  were  to  ji,  for  life,  remainder  to  fuch  go  to  his  we- * 
per/on  as  Jball  be  the  heir  of  A.  and  will  operate  by  way  of  J^^ w.' hdr?*' 
defcriptio  perfona.     It  was  admitted,  if  I  were  to  devife  lands 
of  inheritance  to  A.  for  life,  remainder  to  his  heirs,  or  the 
heirs  of  his  body;  thefe   are  words  of  limitation,  and  >f  .*s 
heir,  'or  heir  of  his  body  ftiall  take  by  defcent :  but  in  the 
cafe  of  a  term  for  years  it  is  impoflible  the  heir  ftiould  take 
by  defcent  j  neverthelefs  a  term  may  by  proper  words  be  li- 
mited  to  A.  for  life,  remainder  to  the  heirs  of  the  body,  or  to 


(1)  Vide  Aild'u  v.  Clement,  ante,  2  vol.  456. 

the 
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l^Tii  «r.       ^g  jjg'jj  general  of  A.  after  A^%  death ;  in  which  cafe  A.  fiian 
in  the  mean  time  take  the  profits  of  the  premiiles  for  his  life* 

That  as  this  was  agreeable  to  the  rcafon  of  the  thing ;  fo 
there  was  the  greateft  authority  for  it,  even  the  authority  of 
that  Houfe  \  for  which  was  cited  the  cafe  of  Peacock  verfus 
'«)«▼€».  43*    Spoonery  [a)  where  one  was  poflcflcd  of  a   term  for  years, 
^*5'  and  on  his  fon's  marriage  affigned  over  the  term  in  truft  for  his 

fon  and  his  then  intended  wife  for  their  lives,  and  afterwards 
in  truft  for  the  heirs  of  the  body  of  the  fon's  wife  by  the  fon. 
The  fon  had  ifTue  three  daughters,  and  died ;  and  the  wife 
having  adminiftered  to  her  hufband,  married  again,  and  with 
her  fecond  hufband  afligned  over  the  term.  In  this  cafe  the  de- 
termination of  the  Lord  Chancellor  Jeferys  was,  that  the 
truft  of  the  whole  term  vefted  in  the  wife,  and  muft  go  to 
her  executors  or  adminiftrators ;  but  this  decree  was  reverfed 
by  the  Lords  Commiflioners,  and  fuch  decree  of  revcrfal  affirm^ 
ed  in  the  Houfe  of  Lords  :  that  conformable  to  this  laft  deter- 
mination  was  the  decree  in  the  cafe  of  Dafforne  verfus  Goodman 
(*)  %  VerB.36s.  fe*  aP  (4)  made  by  the  Lord  Sommcrsy  who  declared,  he  thought 
himfelf  bound  by  the  autliority  of  tlie  cafe  of  Peacock  verfus 
Spoonery  and  that  it  would  be  of  dangerous  confequence  to 
vary  from  a  cafe  fo  folemnly  adjudged,  and  render  the  rule  of 
property  wholly  uncertain  and  precarious,  fince  at  tliat  rate, 
none  would  know  how  to  give  an  opinion. 

To  wliich  it  was  anfwcred,  that  where  a  dcvifc  of  a  term 
for  years  is  to  A.  for  life,  remainder  after  A.*s  death  to  tlic 
heirs  oiA.  both  by  the  reafon  of  the  thing,  alfo  agreeably  to  the 
precedents  in  point,  this  remainder  ought  to  go  to  the  exc» 
cutors  of  A^  and  not  to  the  heir  at  law.  That  it  would  be 
moft  plain,  if  one  fliouKl  devife  a  term  for  years  to  A*  and  hia 
[  31  ]  heirs,  this  muft,  after  A's  death,  go  to  his  executor,  and  not 
to  his  heir.  So  if  tlie  devife  were  to  A.  and  after  his  dcatli,  to 
his  heirs  -,  that  it  muft  be  the  fame  if  the  devife  were  to  A. 
for  lifcy  and  after  the  deatli  of  A.  then  to  tlio  heirs  of  A.  The 
reafon  is,  for  that  the  law  fays,  where  a  term  for  years  is 
given  to  any  one,  it  fliall,  after  the  death  of  the  grantee  go  to 
his  executors,  and  not  to  his  heir  ;  and  where  the  limitation 
is  made  to  the  heir,  this  is  thwarting  and  contending  with  the 
law,  and  therefore  void.     And  though  it  flipvdd  t>c  admitte<V 

that 
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that  where  a  term  is  devifed  to  A.  for  life,  and  after  his  death      ^^^"  *• 

to  the  heir  of  the  body  of  A.  (in  the  fingular  number)  fuch 

devife  would  be  good,   and  take  effefl  by  way  of  defcriptio 

perfaftity  as  in  Archer^%  cafe  {a)  yet  when  the  limitation  is  in  the    W  »  Co.  66,  b« 

plural  number,  and  not  fo  much  as  to  the  heirs  of  the  body 

but  to  the  heirs  of  A.  in  general^  (fo  remote  as  that  the  per- 

fon  who  may  be  heir  cannot  poffibly  be  within  the  view  of  any 

one)  ihould  this  be  conftrued  a  good  limitation,  if  could  no 

way  be  barred  by  grant,  or  fine  fnr  conceffit  \  for  if  good,  it 

Hiuft  be  fupported  by  way  of  executory  devife* 

As  to  the  authority  of  Peacock  and  Spooner^  the  fame  was 
allowed  to  be  good  ;  it  having  been  looked  upon  as  an  hard- 
ihip  for  a  woman  with  an  after-taken  hufband  to  bar  that  pro- 
vifion  which  was  made  on  the  firft  marriage  for  the  iflue 
thereof,  and  therefore  it  was  held,  that  fuch  a  provifion  made 
by  the  hufband,  though  out  of  a  term  for  years,  was  within  the 
equity  of  the  ftatute  (*)  of  ii  /f.  7.  and  that  the  wife  could  (*)  *«<  i  ^l. 
not  in  fuch  cafe  bar  the  ifiue,  (i.  e.  where  the  limitation  of 
the  truft  of  the  term  is  to  the  hufband  and  wife  for  their  lives, 
remainder  to  the  heirs  of  the  body  of  the  wife  by  the  hufband) ; 
and  yet  even  this  opinion  prevailed  with  difHculty,  and  by  a 

pretty  flrained  conftrudlion, /J  r£/?;;r J r^^/; /o A^ijp  ^  ^^^fP'J^^''^'  L  3^  3 
cafe^  infomuch'that  if  that  very  cafe  were  put  of  voluntary 
fettlement  made  after  marriage,  the  fame  would  hardly  come 
within  that  refolution  5  and  a  devife  is  but  a  voluntary  convey- 
ance, though  the  mofl  favoured  of  the  kind.  Or,  if  the  limi«p 
tation  of  the  trufl  of  the  term,  or  the  devife  had  been,  to  the 
hufband  for  life,  remainder  to  the  wife  for  life,  remainder  to 
the  heirs  of  the  body  of  the  hufband  and  wife^  here  the  conflruftion 
would  have  been  different  5  which  was  the  cafe  of  Webb  v. 
Webb  {c)  determined  by  the  Lord  Harcourt  on  a  view  of  pre-  (^\ ,  ^j^  ,--^ 
cedeiits  and  on  time  taken  to  confider  of  it.  Where  a  term 
was  affigned  to  truflees  in  trufl  for  the  hufband  for  life,  remain- 
der to-the  wife  for  life,  remainder  in  trufl  for  the  heirs  of  their 
two  bodies,  and  th^hufband  made  an  affignment  of  the  term  ; 
this  was  decreed  to  be  good,  and  to  bar  the  heirs  of  the  body 
i&  the  hufband  and  wife,  and  that  the  whole  trufl  of  the  term, 
^ubjefl  to  the  wife's  eftate,  vcfled  in  the  hufband.  And  this  be- 
ing the  lafl  precedent,  and  infinitely  flronger  than  the  principal 

cafcy 
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DATit  V.  cjifc^  It  would  be  dangerous  to  rary  therefrom,  efpecially  fincc 
here  the  term  is  devifed  to  A.  for  life,  remainder  to  his  heir» 
at  large,  who  might  be  remote,  never  known,  feen,  or  heard 
of  by  the  tenant  for  life,  nor  by  the  teftator,  and  confequently 
who  could  not  be  fuppofed  to  be  within  his  view  or  contem- 
plation ;  and  fuch  a  devife  was  never  attempted  to  be  made 
good. 

In  the  lad  place  the  counfel  for  the  refpondent  ftrongly  in- 
fifted  on  the  very  great  delays  that  had  been  made  ufc  of  by 
the  appellant  in  this  cafe  ;  and  that  though  the  caufc  had  been 
four  times  heard  in  chancery,  yet  this  laft  point  had  not  been 
ftartcd  till  now.  Wherefore  it  was  prayed  that  the  former 
[  33  ]  decree  fliould  be  affirmed,  and  the  appeal  difmiflcd  •,  which  was 
accordingly  done,  with  200  /.  cofts  ( i ). 

I  was  of  counfel  witli  the  refpondent. 


(1)  Vide  IVtbb  v.  Webb^  ante,  1  vol.  134, 


^^^^^*  Jones  vcrfus  Goodchild^ 


Lord  Chancellor 
King. 


A  Mother  ef  a  baftard  child  by  her  will  gave  all  her  per- 
fonal  eftatc  to  the  child,  and  made  B.  and  C.  her  exe- 
168?  pi.  21.  '  cutors,  in  order  to  take  care  of  her  child  and  to  do  it  juftice. 
4x5.  pi.  16.         Yhg  mother  died,  and  within  a  fliort  time  after  the  baftard 

One  hi?ing  a  .         .        « 

baftard,  leaves  died  intcftatc,  without  wife  or  iifue.  One  of  the  executors 
to^cr^Txecuto?  brought  this  bill  againft  the  mother  of  her  that  was  the  mo- 
in  truft  for  the     thcr  of  the  baftard,  and  who  had  in  her  hands  the  portion  be- 

baifard  who  diet    ,         .  1      1     n       1  •  r   t      r 

inteftate,  and      lougmg  to  the  baltard,  praying  an  account  of  the  fame. 

without  wife,  or 

iirue.  The  executor  brings  a  bill  againft  one  who  has  part  of  his  perfonal  eftate  in  his  hands.  The 
defendant  demur?,  becaufe  the  Attorney  General  and  the  Adminiftrator  of  the  ballard  are  not  par- 
ties ;  demurrer  difaliowed,  for  that  the  executor  has  the  legal  trtle,  and  confequencly  may  fue  for 
the  ellate. 

A  baftard  diet  The  defendant  the  mother  of  the  baftard's  mother  demur- 

oufw^fe  ^r  if"  ^^^  ^^^  v/TiVit  of  proper  parties  ;  in  regard  the  adminiftrator 
^"^  Vii'd^^'and  ^^^^  baftard,  and  like  wife  the  Attorney  General  in  right  of 
the  ordinary  of  courfe  grants  adminiftration  to  the  patentee  or  grantee  of  the  Crown. 

the 
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the  Crown,  ought  to  have  been  brought  before  the  court  :'for 
that  it  was  plain  the  Crown  was  intitled  to  the  [B]  perfonal 
cftate  of  a  baftard  dying  inteftate  without  wife  or  iffue,  confe- 
quently  without  any  rebtlon  ;  and  fince  the  King  might  give 
the  perfonal  eftate  of  fuch  baftard  to  any  other  pcrfon,  and 
the  courfe  being  for  the  ordinary  to  grant  adminiftration  to 
fuch  (a)  patentee  of  the  Crown ;  the  defendant  would  be  lia- 
ble to  account  over  again  to  fuch  patentee  for  the  perfonal 
eftate  of  the  bafliard,  and  by  that  means  be  put  to  double  ex- 
pence  and  vexation. 

Lord  Chancelhr :  The  executor  of  the  baftard*s  mother  is 
legally  intitled  to  the  perfonal  eftate  of  his  teftatrix  \  and 
though  this  may  be  in  truft  for  the  baftard,  yet  as  the  execu- 
tor has  the  legal  title,  he  can  give  a  good  difcharge  to  the 
defendant,  therefore  over-rule  the  demurrer. 

Note ;  In  the  like  cafe  an  executor,  though  a  bare  truftee, 
and  though  there  be  a  refiduary  legatee,  is  intitled  to  fue  for 
the  perfonal  eftate  in  equity  as  well  as  law,  unlefs  the  ce/luy 
que  trujl  will  oppofe  it. 


33 


JONlt   V. 
G0OB«BIL9« 


[34] 

id)  Salk.  37. 
ManoiAg  V. 
Napp. 


rB]  The  reporter  has  fubjoined  the  following  query.  A  church  leafe  for  three 
lives  is  granted  to  a  baftard  and  his  heirs »  who  dies  without  ifTue  and  inteftate^ 
what  Ih^l  become  of  this  leafe?  (hall  it  go  to  the  adminidrator  of  the  baftard*  or 
to  the  Crown  ;  or  does  the  limitation  to  the  heirs  make  any  difterence  ;  or  is  ic 
€afus  cmljfuj  out  of  the  a^  of  frauds  and  perjuries,  and  fo  remains  liable  to  oc- 
cupancy at  common  law  ?  or  laftly,  is  the  lefTor  intitled^  the  leafe  being  de.er- 
tnined ;  for  that  the  premiiTes  being  granted  to  the  leffee  and  his  heirs  during 
cbree  lives,  and  the  leflee  being  dead  without  heir,  the  leftbr  may  re-enter,  in  the 
fame  manner  as  where  a  grant  is  to  a  man  and  the  heirs  of  his  body  for  three  livet^ 
(in  which  cafe  the  heirs  of  the  body  take  as  fpecial  occupants)  remainder  over, 
and  the  grantee  dies  without  ifTue  during  the  three  lives ;  the  remainder  man 
fliall  take.    See  poft.  Low  v.  Burron,  zdz. 


Hodfon  (of  the  Six-Clerks  Office)  verfus  Earl    Cafe  10. 
of  Warrington.  t..u^u.... 


Lord  Chancellor 
King. 


T  the  hearing  of  this  caufe  it  appeared,  that  the  defendant   249/pi.  '1. 
had  examined  a  witnefs  to  prove  a  deed  executed  by  him   T***  <*5^«n<**o''« 

...  -  -     -  -        -  witncu  proves 


A 

*  '  wimeu  proves 

to  his  brother,  to  whom  he  was  adminiftrator,  and  claimed  to   a  deed,  and  re- 
fers to  it  in  h  t 
Jepofitioa  \   the  ptaintiff  cannot  compel  the  defendant  to  produce  the  deed  at  the  hearing,  the  te- 
Icrencc  thereto  aot  nakiiig  it  part  of  the  dcpofitionr 


be 


3$ 


HoDtait  v« 

Earl  of 

Wakbihotoii 


[36] 


Tht  plalBtSflT 
gettja^gment 
in  the  petty  bag, 
after  which  he 
is  Aopped  by  an 
injon^ion. 
The  yfcar  and 
day  paft ;  the 
bUinti  AT  though 
hindered  by  the 
injtmdion,  yet 
cannot  fae  iut 
MRMtion  with- 
•itafclrcfaciat. 
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be  a  creditor  by  judgment,  which  judgment  was  faid  tobe  di(^ 
diarged  by  the  deed  fo  proved  in  the  caufe,  the  faid  deed  being 
alledged  to  amount  to  a  releafe ;  in  confequence  whereof  there 
would  be  aflcts  to  pay  the  debt  due  from  the  inteftate  to  the 
plaintiffs.  And  now  the  queftion  was,  whether  the  plaintiff 
could  compel  the  defendant  to  produce  this  deed  ? 

It  was  urged  for  the  plaintiff  that  he  might ;  for  the  defend- 
ant having  proved  it,  and  the  witnefs  having  referred  thereto 
by  his  depofition,  the  fame  was  now  become  part  of  the  depo* 
fition  itfelf,  and  in  the  poffcflion  of  the  court  \  and  as  die 
plaintiff  could  read  any  part  of  the  depofition  taken  for  the  de-^ 
fendant,  by  the  fame  reafon  he  might  infill  on  having  the 
deed  produced ;  and  that  the  Mafter  of  the  Rells  had  made 
many  orders  to  the  like  purpofe. 

To  which  it  was  anfwered,  it  was  true  the  Majler  of  tht 
Rolls  had  made  many  fuch  orders,  but  then  it  was  as  true, 
that  whenever  thefe  came  before  tlie  Lord  Chancellor^  they 
were  as  conftantly  fet  afule  ;  that  a  deed  was  not  part  of  the 
depofition  unlefs  mentioned  therein  ih  hxc  verba  ;  and  that,  as 
to  the  deed  the  defendant  had  proved,  it  remained  at  his 
ele£lion  whether  he  would  make  ufe  of  it  or  not ;  that  accord- 
ingly it  was  fo  ruled  in  the  cafe  of  Calmady  v.  Calmady^  where 
the  court  would  not  oblige  the  defendant  to  produce  a  deed 
which  he  had  proved. 

The  Lord  Chancellor  held  this  to  be  tlie  courfe  of  tlie  court, 
and  tlierefore  would  make  no  order  for  the  defendant's  pro- 
ducing die  deed  (i). 

In  die  fame  cafe  it  alfo  appeared,  that  the  plaintiff  had  re- 
covered judgment  in  die  petty  bag ;  after  which  the  defendant 
brought  a  bill,  and  had  (lopped  the  plaintiff  two  or  three  years 
by  an  injundtion :  So  that  the  plaintiff  in  the  judgment  could 
not  regularly  fue  out  execution  without  2ifcire  facias.  Where- 
fore it  was  moved,  that  the  plaintiff  at  law  might,  under  thefe 
circumftances,  fuc  out  execution  without  zfcire  facias^  and  not 
fuffcr  by  die  aft  of  the  court. 


(1 )  Vide  Daveis  v.  Davers,  ante,  x  vol.  ^10. 
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Sedper  Cuf^  i  I  cannot  alter  the  courfc  of  the  court,  but     Hooion  v. 
muft  take  care  to  preferve  it ;  and  it  being  above  a  year  and  a   Warkimct«ii 
day  after  the  judgmenti  let  the  plaintiff  fue  out  his  fcire 
fdnas.  [CJ 


[C]  ^  Whether  in  this  cafe  the  plaintiff  Hodfin  could  not  have  taken  out 
execution,  and  continued  it  by  Ficecomes  turn  mifit  breve^  agreeably  to  what  was 
ioid  by  the  court  of  B^  R>  in  the  cafe  of  ^«0/^  and  Bofth,  Salk.  322. 


[37  ] 


D  E 
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Cafe  If. 

Lord  Chancellor 

King. 
s  Eq.  (a.  Ab. 
S7a  pi.  ftS. 
Wherr  the  buf- 
band  w  •  J  . 
tftioted  jffelo- 
By*  '^<1  pirdun* 
td  on  condition 
of  tranfporta- 
tlon  ;  and  af- 
terwards the 
wife  became 
lotitled  tv  fome 
pcrfonal  edate, 
atoiphan  to  a 
freeman  of  Lon* 
^n )  thif  per- 
Ibnal  eftAte 
decreed  to  be- 
long to  the  wife, 
at  to  «  feme  « 
Iblt. 


[38] 


Newfome   vcffus   Bowyer. 

AN  hufband  (one  Daw/on)  was  attainted  of  felony  for 
rafmg  and  altering  a  bank  bill,  and  afterwards  pardon- 
ed, upon  condition  he  fhould  within  ■  months  tranfport 
himfelf  out  of  his  majefty's  dominions  of  Great  Britain  and 
Ireland^  and  continue  in  exile  during  his  life.  After  the 
pardon,  upon  the  death  of  the  wife's  father,  (who  was  a  free- 
man of  London)  a  (hare  of  tlie  orphanage  part  came  to  the 
wife  of  the  perfon  attainted ;  and  it  was  admitted,  that  the 
orphanage  part  coming  to  the  wife  after  the  pardon  of  the 
hufband,  and  after  fuch  time  as  he  had  tranfported  himfelf, 
was  not  forfeited.  But  then  it  was  objeftcd,  that  the  fame 
coming  to  the  wife  after  the  pardon  of  the  hufband,  did  belong 
to  the  hufband,  who  by  the  pardon  was  become  capable  of 
taking. 

On  the  other  fide  it  was  infillci!,  that  this  was  jufl  as  if  the 
hufband  had  been  baniflied  by  a£l  of  parliament,  or  had  ab- 
jured the  realm  ;  like  the  cafe  of  Judge  Belknap^  or  that  of 
Thomas  De  tf^ay/and,  I  Injt.  133.  where  it  is  faid,  that  the 
wife  of  one  banilhed  for  life  may  fue  as  a  feme  fole  :  the  fame 
of  the  wife  of  one  who  has  abjured  the  realm,  it  being  a  civil 
death  ;  and  that  this  was  to  be  compared  to  abjuration,  which 
it  a  voluntary  afi  of  the  party,  and  in  which  cafe  the  law  for- 
merly was,  that  one  who  had  committed  felony,  and  fled  to  a 
church  or  fancluary,  provided  he  fhould  voluntarily  abjure  the 
realm,  was  not  punifhable  with  death.  And  the  cafe  in 
2  yern,  104.  Count efs  of  Portland  verfus  Prodgers  was  cited, 
where  it  is  determined,  that  the  wife  of  an  hufband  baniihed 

fer 
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for  life  may  make  a  will,  and  aft  in  all  things  as  a  feme  folc    Niwiome  ». 
<")  I^J-  (.)  s«  .Ifo 

Salk.  1 16«  Dearly  ▼.  Ducheft  of  Masarine. 

The  Lord  Chancellor  fcemcd  to  hefitate  fomcwhat  in  his 
opinion,  but  expreflcd  an  inclination  to  aflift  the  wife  ;  never- 
thelefs  he  thought  this  was  no  banifhment,  which  cannot  be 
but  by  aft  of  {b)  parliament ;  neither  could  it,  as  he  appre-  (*)  i  inft.  135. 
hended,  be  refembled  to  abjuration  [B].  However  his  Lord-- 
fliip  ordered  it  to  come  on  again,  and  the  matter  to  be  ftated  [  39  ] 
in  a  petition  by  way  of  cafe  [CJ. 

[A]  A  feme  covert,  having  a  feparatc  cftate,  may  in  a  court  of  equity  be  fued 
as  a  feme  fole,  and  proceeded  againfl  without  her  hulband;  for  in  refpedl  of  her 
feparate  eftate,  (he  is  looked  upon  as  a  feme  foIe»  2  fern,  6 1 4.  And  in  a  court 
of  equity  (chotigh  not  in  law)  bdron  and  feme  are  confidered  as  two  different 
perfoDs  ;  and  therefore  a  wife  by  her  prochein  amy  may  fue  her  own  huiband^ 
Precedents  in  Chnu.  24.  2  f^ern.  493.  and  in  the  cafe  of  hell  vcr{us  CommiJJary 
Hyde^%  Wife,  upon  affidavit  that  (he  had  a  feparate  cftate,  afuhpcena  f'-rvcd  upoa 
b^r  to  appear  and  anfwer  for  fuch  time  as  her  hufband  was  gone  to  Holland^  and 
in  the  Queen's  fcrvice,  was  by  the  Lord  Keeper  Harcourt,  after  advifing  with  Sir 
John  Trezar,  Mader  of  the  Rolls,  ruled  gofvd  ;  and  the  wife  in  that  cafe  prayed^ 
and  bad  time  to  anfwer.     Lad  Seal  after  Hill.  Term,  17 11 . 

[B]  As  fo  little  occurs  in  the  modern  books  concerning  abjuration,  it  is  pre* 
fumed  the  following  account  of  it  will  not  be  unacceptable  to  the  reader: 

By  the  ancient  common  law  of  Eugland^  if  a  man  committed  any  felony,  ex- 
cepting facrilege,  and  fled  to  a  pariih  church,  he  might  within  forty  days  before 
the  coroner  confefs  the  felony  ;  and  take  an  oath  to  abjure  the  kingdom  for  ever; 
and  if  he  thus  confeiTed,  and  took  the  oath,  he  was  thereby  attainted  of  the  fe- 
lony, and  then  he  had  forty  days  from  the  coming  of  the  coroner,  to  provide  and 
prepare  for  his  voyage  ;  and-  the  coroner  afhgned  to  him  fuch  a  port  as  he  chofe 
for  his  departure  out  of  the  kingdom  ;  and  if  he  did  not  go  llraightway  out  of 
the  kingdom,  or  being  gone  out,  did  return  without  licence,  he  had  judgment 
to  be  hanged,  except  he  was  a  clerk,  and  then  he  had  his  clergy.  This  pradice 
was  what  the  law  called  abjuration,  and  being  by  feveral  regulations  (in  the  time 
of  H,  8.)  in  effcd  taken  away,  the  revival  thereof  was  by  35  £./«.  cap.  \./e^.  2, 
thought  to  be  a  wholefome  feverity,  fit  to  be  inflided  on  the  proteftantdifl'entcrs 
of  chofe  limes  :  but  the  toleration  adt  (i  IV.  ^  M  fiat,  i  cap.  \%./e£i  4.)  does 
exprefsly,  and  by  name,  exempt  the  protellant  difl'enters  from  the  pei\aities  of 
35  £liz.  See  Sir  Bgter  King^s  fpecch  in  maintenance  of  the  fecond  article  of 
impeachment,  at  Dr.  Sachevrrel's  trial,  State  Triitlsy  vol.  5.  p.  693 

[C]  It  appears  from  the  Regifler's  Book,  that  on  ihe  i8th  oi March  1729-30 
the  fuxnof  599/.  17  j.  j  d.  was  ordered  to  be  laid  out  on  government  iecurities 
with  the  approbation  of  the  Mailer;  and  that  the  interert  and  produce  thereof, 
and  likevvife  the  arrears  of  the  dividends  on  500/  S.  S.  annuities,  and  the  future 
dividends  Ihould  be  paid  to  the  wife  for  her  maintenance,  until  farther  order  of 
the  court;  and  that  afterwards  the  wife, on  the  huiband's  dying,  married  agaio  ; 
and  on  the  petition  of  the  fecond  huibanJ  and  wife,  heard  20. ri  0£f.  1  31, 
it  was  ordered,  that  the  trullees  Tn  the  freeman's  will  (hould  iranbfer  the  500/. 
S.  S.  annuities^  and  a] fo  pay  the  599 /•  17  s,  7  </.  &n4  ihe  dividends,  to  the  iecond 
huiband. 

Vol.  III.  '  D 
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Cafe  12.        Sir  Jermin   Davers   &  al'   verfus  Sir  Jermin 

I-ord  Chancellor  DCWCS     &    al'. 


In  a  Cciufe  brought  on  ky  Confent  for  ike  Opinion  of  the  Lord 
Chancellor. 


a  £q.  Ca.  Ab. 

291.  pi.  14. 

443.  v\'  53- 
A.  by  will  de- 
clares lii«  inten- 
tion t'Xlifpofe 
of  his  houle- 
hoid  gouds  by 
hisc)dicil,and 
dev'tfes  ihc  rc- 
iiuuc  of  his  pcr- 
fonal  eftate  not 
difpofed  nor  le- 
fervcvl  to  be 
difpofed  of  by 
his  codicil,  to ' 
his  wife.     Af* 
terwards  the 
tetlator  makes  a 
codicil,  ar.d  does 
Bot  difpofe  of 
hii  houfehuld 
goods  thereby  ; 
tbehoufrholu 
goods  Hiall  not 
go  to  ihe  refi- 
liduary  legatee^ 
but  according  to , 
the  (latu'e  of 
ditlribution. 

£  '41  ] 


H' 


E  NR  T  late  Lord  Dcvrr,  being  feifed  in  fee  of  tlic 
manor  and  manor-houfe  of  Cheevely  in  Gunbridgejbiref 
and  having  very  rich  goods  and  furniture  there,  together 
with  great  quantities  of  plate  •,  and  being  poflcflcd  of  divers 
leafehold  houfcs  in  St.  ALirtin^s  and  iSt.  jtnncs*j  Wtjlminjler^ 
by  his  will  dated  the  20th  of  January  1707,  appointed  Thomas 
FolkcSy  efq;  and  others,  (lincc  dcccafcd)  executors,  leaving  tlie 
faid  Folht's  a  legacy  of  200  /.  for  his  trouble.  He  gave  to  his 
wife  the  Lady  Dover  all  his  plate  whatfoever  for  her  life, 
5000  ounces  whereof  were  to  be  at  her  difpofal  for  ever  :  but 
declared,  tliat  he  in/emlcd  to  difpcfe  of  ihe  nftdiie  of  his  plate  by 
a  codicil.  Ke  gave  Cheevely  houfe  to  his  wife  for  life,  declaring, 
that  he  would  difpofe  of  ihe  goods  and  furniture  in  Cheevely  houfe 
after  his  luife^s  death  by  a  codicil  to  his  *ivill\  and  tlien  by  his 
will  he  bequeathed  tlie  refiduc  of  his perfondl  *  ejlate  nvhatfocver 
not  before  difpofed  of  or  referved  to  be  difpofed  of  by  his  codicil y  to 
his  wife  the  Lady  Dotwr.  Afterwards  the  Lord  Dover  made 
two  coilicils  'without  difpofing  of  his  goods  and  furniture  in 
Cheevely  houfe,  or  of  the  furplus  beyond  the  5000  ounces  of 
plate,  and  died  in  Jpril  1700,  leaving  fevcral  nephews  ani! 
nieces  by  his  brothers  and  fillers  (who  all  died  in  his  hfe» 
time  •,)  but  fome  of  them  left  more  children  than  others. 

The  Lady  Dovery  who  was  a  papift,  made  her  will,  having 
appointed  Richard  Gipps,  efqj  and  one  RobinSy  executors,  and 
Mr.  GippSy  reCduary  legatee,  and  died  the  1 2th  of  Oclolrr 

1:26. 
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1716.     D'pon  this  cafe  the  following  queftions  were  made,     ^DiVti.** 
and  laid  before  die  Lord  Chancellor  for  his  opinion. 

Firjij  It   was  argued,  that  thofe  goods   and  furniture  in 
Chetvely  houfe,  and  the  furplus  of  the  plate,  did  by  the  Lord 
Dover*%  will,  belong  to  his  lady,  and  pafled  to  her  as  the  de- 
vifee  of  die  rcfiduum  of  the  pcrfonal  cllate ;  for  that,  though 
the  tedator  did  declare  by  his  will,  that  he  would  difpofe  of 
his  goods  and  furniture  in  Cheevely  \ioyx{^  by  his  codicil,  and 
likcwife  that  he  intended  thereby  to  difpofe  of  the  refidue  of 
his  place  beyond  the  5000  ounces ;  ilill  this  was  no  more 
tlian  an  intention,  and  he  having  made  tvi'O  codicils  after- 
wards without  difpofmg  of  either  of  thefe  things,  it  fliewed 
lie  had  altered  fuch  his  intention,  and  chofe  to  let  them  fall 
into  the  refiduum  devifed  to  his  lady»    That  as  to  the  bequeft 
of  the  furplus  of  the  perfonal  eftate,   though  it  was  but  of 
the  refidue  of  the  perfonal  eftate  not  before  otherwife  difpofed 
of,  or  referved  to  be  difpofed  of,  yet  that  did  not  prevent  the 
Lady  Dovff's  taking  them  as  refiduary   legatee.     And,  frj}^ 
thefe  words  not  other<wife  difpofed  ofy  would  not  bar  her  ;  fince 
die  goods  and  furniture  of  the  houfe  were  not  otherwife  dif-       [    42  1 
pofed  of  by  the  will ;  nothing  more  appeared  by  the  will,  than 
that  the  teftator  the  Loxdi  Dover  intended  oxhtxwxk  to  difpofe  of 
the  fame,  which  he  had  not  done.     And  die  Solicitor  General 
compared  it  to  the  cafe  where  the  teftator  does   actually  by 
will  make  a  bequeft  of  a  leafe  for  years,    or  other  valuable 
thing   to  any  pexfon,  and  makes  another  rcHduary  legatee  ; 
this  is  not  only  declaring  an  intention,   that  the  refiduary  le- 
gatee   (hall  not  have   this  leafe,   but  that  the  teftator  aSlualiy  . 
gives  it  to  another.     And  in  the   cafe  put,   fuppofe   the  like 
words  were  in  the  will,  as  are  in  the  prefent  cafe,  [viz.)  that 
the  teftator  gives  the  furplus  of  his  perfonal  eftate  not  other- 
wife  difpofed  of  by  his  will,  and  then  the  legatee  of  the  leafft 
dies  in  the  teftator's  life-time  -,  diere  would  be  no  qucftion 
but  diat  this  leafe,  though  not  intended  by  the  will  to  go  to 
the  refiduary  legatee,  but  aftually  gxwtnfrom  him,  (hall  yet  fall 
imo  the  refidue  \  and  by  the  like  reafun  fo  fliould  it  do  in  the 
principal  cafe.    Then,   as  to  the  words  following,,  "  ftor  re* 
^^ferved  to  he  difpofed  by  my  codicil  ;*'   this  could  be  no  ftronger 
than  in  the  former  cafe  put,  {viz.)  that  he  had  difpofed  of  a 
legacy  by  his  codicil  to  one  who  afterwards  died  in  his  (the 
dilator's)  life-time ;  which  yet  would  not  hinder   it  from 
falling  into  the  bequeft  of  the  refiduum  :  that  it  would  be  hard 
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Where  an  exe- 
cuTor  has  aa  ez- 
prefs  legacy  for 
his  care  and 
painty  cho*  the 
next  of  kin  hat 
alfo  an  cxptcft 
legacy  j  yet  the 
^rplut    ihall  go 
According  to  the 


to  maintaiiii  that  the  teftator  the  Lord  Dwer^  who  had  made  a 
will,  and  taken  fo  much  care  in  his  difpofitions,  ought  to  be 
conftrued  to  die  inteftate,  as  to  any  part  of  his  perfonal  eftate. 

But  the  Lord  Chancellor  was  of  opinion,  that  thcfe  goods 
and  furniture  in  Cheevely  houfe,  and  the  furplus  of  tlie  plate 
beyond  the  5000  ounces,  were  undifpofcd  of  by  the  will,  and 
(hould  go  to  the  next  of  kin  according  to  the  ilatuteof  diftri- 
bution ;  that  it  was  plain  the  teftator  did  not  intend  they 
(hould  pafs  by  the  will,  but  refcrved  them  to  bedifpofed  of  by 
a  fubfequent  codicil ;  and  if  it  were  admitted,  that  the  Lord 
Dover  did  not  intend  to  difpofe  of  them  by  tlie  will,  his  Lady 
as  refiduary  legatee  could  not  thereby  be  entitled  to  them  :  be- 
caufe  the  devife  of  the  furplus,  as  penned,  was  very  ftrong 
againft  her,  giving  her  the  refidue  of  the  perfonal  eftate  not 
thereby  otherwife  difpofed  of  or  referved  to  be  difpofed  of  by 
the  codicil.  Now  the  goods  in  queflion  ivere  referved  to  be 
difpofed  of  by  the  codicil,  and  therefore  could  not  pafs  by  the 
devife  of  the  refiduum  by  the  will  ( i ). 

Secondly^  It  was  contended  on  behalf  of  Mr.  Folhes  the  only 
furviving  executor  that  he  was  intitletl  to  thefe  tilings  as  exe- 
cutor ;  for  that,  though  there  was  an  exprefs  legacy  to  him^ 
there  was  the  like  alfo  to  the  next  of  kin  ;  and  then  the  execu- 
tor, as  fiich^  has  a  general  right  at  law  to  all  tlic  te(lator*s  per- 
fonal eftate  not  given  from  him  by  the  will. 

&ed  per  Cur  :  Mr.  Folkes  the  executor  having  an  exprefs  le- 
gacy of  200  /.  given  him  for  his  trouble,  and  the  reft  of  the 
perfonal  eftate  being  difpofed  of,  or  at  Icaft  intended  to  be  dif- 
pofed of  by  the  codicil,  Mr.  Folkes  is  plainly  to  be  confidered 
but  as  an  executor  in  truft  (2). 

ftatute  of diftribuiion  ;  cfpccially  if  the  furplus  was  intended  to  be  difpofed  of. 

Then  it  was  iufifted,  that  the  wife  of  the  Lord  Dover,  though 
a  papift,  was  capable  of  taking  a  leafchold  eftate  by  devife  j 
for  which  purpofe  the  ftatute  of  tlie  i  ith  and  12th  jniL  3. 
cnj),  4.  Jl'JI.  4.  was  mentioned,  whereby  it  is  provided,  "  that 


(  I )  In  Jttcrmy  General  v.  Johnpne, 
Amb.  577.  the  particular  words  of  tiic 
will  prevented  the  lapfed  legacies  Irom 
faliii^g  into  the  refidue. 


( 2)  So,  A7ifhe*w  v.  Chirk  J  I  Vez.  162. 
contra  Atto^nn  Ctmral  v.  fleoker^  ante, 
2  vol.  338.  Kt  vide  Fanin^tM  v, 
Kriighthyy  ante,    1  vol.  544. 

"  from 
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**  bom  and  after  the  2Qth  of  September  1 700,  if  any  perfon  edu-      Davih  «. 

^  cated  in  the  popiih  religion,  or  profeffing  the  fame,  fliall 

<^  noty  within  fix  months  after  he  or  they  ihall  attain  the  age 

'^  of  eighteen,  take  the  oaths  of  allegiance  and  fupremacy,  and 

"  conform,  £rfr.*'  as  by  the  aft  is  required,  **  every  fuch  perfon 

"  (hall,  in  refpeft  of  him  or  hcrfelf  only,  and  not  to,  or  in  re- 

"  fpecl  of  any  of  his  or  her  heirs  or  pofterity,  be  difabled,  or 

^  made  incapable  to  inherit  or  take  by  defcent,  devife  or  limi^ 

**  tition,  in  pofleflion,  revcrfion  or  remainder,  any  lands,  tene- 

'<  ments  or  hereditaments,  bfc.  And  that  during  the  life  of  fuch 

''  perfon,  and  until  he  or  (he  (hall  take  the  oaths,  and  conform, 

"  isfc.  the  next  of  his  or  her  kindred,  which  Ihall  be  a  protef- 

"  tant,  (hall  have  and  enjoy  the  faid  lands,  tenements  andhere* 

**  ditaments,  witliout  being  accountable  for  the  profits  by  him^ 

"  or  her  received  during  fuch  enjoyment,  but  in  cafe  of  any 

**  wilful  wafte  committed  on  tl^e  faid  lands,  {3*r.  by  fuch  per- 

*f  fon  fo  enjoying,  the  party  difabled,  his,  her,  or  dieir  exe- 

^'  cutors  or  adminiftrators  (hall  recover  treble  damages  for  the 

^<  fame  againft  the  perfon  committing  the  fame,  his,  or  her 

<*  executors  or  adminiftrators,  by  ailion  of  debt.** 

Now  as  to  this  ;  the  Lady  Dover  being  abo\'e  the  age  of 

eighteen  years  and  fix  months  at  the  time  of  paffing  the  aft, 

and  at  the  death  of  her  hulband  the  tcflator  the  Lord  Dover^  (he 

was  faid  to  be  perfcftly  out  of  the  faid  claure-,  becaufe  it  was 

impoiBble  for  her  to  take  the  oaths,  and  conform  purfuant 

theretOy  (lie  being  above  the  age  of  eighteen  and  eight  months 

before  the  aft  was  made  j  and  it  was  reprefented,  as  not  likely 

to  be  of  any  mifchievous  confequence  to  conftrue  the  Lady 

Dover  out  of  tlie  aft,  as  being  eighteen  years  and  eight  months 

old  when  the  fame  paiTed  ;  forafmuch  as  there  are  very  few 

now  living,  and  (hortly  will  be  none  living,  who  were  of  that 

age  at  the  time  of  the  pafling  the  aft,  (wz.)  in  1700.     And 

with  regard  to  the  following  words,  which  are  part  of  the  fame        [  4?  3 

paragraph,  **  that  from  and  after  the  loth  day  of  Jprit  1700, 

**  every  papift,  or  perfon  making  profefTion  of  the  popifli  re- 

<'  ligion,   (hall  be  difabled,  and  is  hereby  made  incapable  to 

*'  purchafe^  either  in  his  or  her  name,  or  in  the  name  of  any 

"  other  perfon  or  perfons,  to  his  or  her  ufe,  or  in  tf  uft  for  him 

^  or  her,  any  manors,  lands,  profits  out  of  land,  tenements, 

f<  {^ts^  tenns  or  hereditaments  in  EngUind  or  /Ftf/iw,  &c. 

D  3  "  An4 


45 


De  Term.  S.  Trin. 


1730. 


Dateri  V, 

PfWXI. 


[  4<5  ] 

A  papifl  c^tnnot 
take  a  freehold 
or  leafeho'd  c- 
ftate  by  wiii,  be- 
caui.*  taki:)g  by 
will  is  tak'r  e  by 
purchaf'* ;  ind 
bv   iViCfxpreJ' 
words  of  the  1?  3- 
tute  I  r  &  12  W, 
3.  cap.  4.  a  pa- 
pi  (^  is  dirabied  to 
take  by  pur- 
chile.     Alio 
terms  for  >ca:s 
arc  "XpreMy 
jnfnc'onfd  in 
the  ft.itut'-. 
(a)  Vice  Hill  V. 
Filkin,  ante 
%  vol.  6. 


**  And  all  and  fmgular  eftates,  terms  and  any  other  intcrcfts 
"  or  profits  whatfoevcr  out  of  the  land,  from  and  after  the 
**  faid  1  oth  of  jlpril  to  be  made,  fufFercd  or  done  to  or  for  the 
*^  ufe  or  behoof  of  any  fuch  perfon  or  pcrfons,  or  upon  any 
"  truft  or  confidence  mediately  or  immediately,  to  or  for  the 
**  benefit  or  relief  of  any  fuch  perfon  or  perfons  lliall  be  utterly 
**  void,  and  of  none  effcft  to  all  intents,  conftrudicns  and  pur- 
"  pofes  whatfoever  :"  With  rcfpeft  to  this  claufe  it  was  ar- 
gued, tliat  tliough  the  words  may  fcem  general,  and  to  take  in 
all  papifts  of  what  age  foevcr,  yet  they  difable  fuch  as  take  by 
furchafe  only  ;  and  the  word  devife  being  left  out  of  this  part 
of  the  claufe,  and  inferted  in  the  former  part,  (hews  it  to  have 
been  the  intent  of  the  aft,  that  this  latter  fhould  not  extend  to 
a  devifey  but  to  a  purchafi  only,  where  the  party  papift  con-, 
trads  for  an  eftate,  which  by  this  claufe  he  is  difabled  to  do  : 
and  taking  the  latter  claufe  to  extend  to  a  devife  as  well  as  the 
former,  the  aft  is  inconfiftent  \  for  that  by  tlie  latter  part  of 
the  paragraph  no  perfon  whatfoever  that  is  a  papift,  though 
pf  an^  age,  can  take  ;  whereas  by  the  former  part  an  infant 
under  the  age  of  eighteen  and  a  half,  may  take,  if  fuch  infant 
(hall  duly  conform. 

To  which  the  Lord  Chancellor  replied,  that  if  this  were 
res  Integra^  it  would  be  indeed  very  queftionable,  but  that  the 
point  had  been  IcLtlcd  in  the  cafe  oi  Roper  and  RaUlife  (i), 
in  the  Houfe  of  Lords,  after  fo  folenni  a  debate,  as  ought  to 
render  it  conclufive  to  all  the  courts  at  IVejhnitijler ;  that  ac- 
cordhigly  feveral  fabkquent  rtfolutions  (^)  had  been  made 
purfuui.t  thereto,  and  therefore  to  recede  from  this,  would 
create  great  confufion  and  uncertainty,  the  confcquencc  of 
wiiich  was,  that  the  word  purchnfc  nuifl,  according  to  the 
above  refolution,  be  underftood  of  taking  an  cftatc  by  purchafci 
and  he  who  takes  by  deviie  does  in  conftniftion  of  law,  take  by 
pu:  chafe.  And  the  words  terms  for  years  being  particularly 
mentioned  in  this  claufe,  and  the  latter  words  thereof  being 
exprefs,    that  all  fuch  eftates,  terms  and  [AJ   interefts  fo 


[A]  For  this  rcafon  it  has  been  determined,  that  where  a  judgment  was  given 
to  a  papifi,  he  could  not  ei:tcnd  the  land  ;  for  that  wouKi  give  him  an  inrerell  in 
the  land  ;  and  it  is  the  faitie  thing,  where  the  judgment  is  given  in  truit  for  a 
papill.     By  Lord  Ptfr/^^r,  L<wt'/i6^- vcrfus  Fletcher,  Hill,  17 19. 

(1)  I  Bio.  P.C.  450.     9  Mod,  167.  181.     10  Mod.  230. 

m;ide. 
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made,  (hall  be  void;  his  Lordfliip  was  of  opinion,  that  the  Daveksv. 
Lady  Dowry  being  a  papift,  was  not  capable  of  uking  thefe 
leafehold  cilates  by  virtue  of  her  hufband  the  Ix)rd  D(nrr*s 
will ;  obfcrving  withal,  that  the  cafe  of  Roper  and  Ratcliffe 
was  very  ftrong,  even  much  ftronger  than  the  prefent  •,  in  re- 
gard that  was  not  of  a  devife  of  land,  or  of  a  truft  of  land,  to 
4  papift ;  but  a  devife  only  that  the  land  fhould  be  fold  for 
payment  of  debts  and  legacies,  and  \\\zjurplus  paid  to  a  papift  ; 
which  was  notwithftanding  tefolved  to  be  a  profit  out  of  land ; 
and  as  the  dcvifee  of  the  furplus  might  in  equity,  on  paying 
the  debts,  feTr.  eleft  to  take  the  land,  and  prevent  tlie  fale,  [  47  ] 
therefore  it  was  held  to  be  within  the  afl. 

Whereupon  it  was  urged,  that  fuppofing  the  devife  of  tliefe 
feafehold  eftates  to  tlie  Lady  Dover  was  void,  (he  being  a  pa- 
pift ;  then  the  confequence  would  be,  tliat  they  muft  go  ac- 
cording to  the  ftatute  of  diftribution,  which  gives  the  wife 
half,  where  there  are  no  children,  as  in  tlie  prefent  cafe. 

But  here  it  was  infifted  by  the  other  fide,  that  as  the  wife, 
being  a  papift,  could  not  take  by  a  ivilly  fo  neitlier  could  (he 
be  entitled  by  the  ftatute  of  diftribution,  which  is  a  will  made 
by  the  Ugijlature  for  fuch  as  have  made  none  for  thcmfelves  ; 
and  It  would  be  putting  it  in  the  power  of  the  papift  to  elude 
the  aft  by  faying,  *'  I  know  I  cannot  give  my  leafehold  eftate  to 
♦•  my  wife  or  child  that  are  papifts ;  but  1  will  die  inteftate, 
"  at  leaft  as  to  fuch  leafehold  eftate  :*'  and  then  the  aft  of  par- 
liament will  give  it  to  them,  though  they  be  papifts.    Befides, 
there  are  remarkable  words  in  the  aft  made  to  prevent  the 
growth  of  popery,  in  the  claufe  aforefaid,  which  fays,  "  that 
"  all  eftates,  terms  or  interefts  made,  done  or  fufferedy  to  or  to 
"  the  ufe  of  a  papift,  fhall  be  void."    Now  dying  inteftate  is 
fitffering  the  eftate,  for  want  of  a  will,  to  go  to  a  papift.     Alfo 
the  intent  of  the  aft  was,  that  the  papifts  fliould  not  be  capa- 
ble of  taking  any  inierejl  in  leafehold  or  freehold  eftates,  wiierc- 
by  they  might  be  enabled  to  prejudice  the  government-,  and 
whether  fuch  papift  has  the  eftate  cither  through  the  gift  of 
tlie  anceftor  by  his  making  a  will,   or  by  his  dying  inteftate, 
it  will  be  equally  within  the  mifchief  intended  to  be  prevented 
by  the  aft  ;  and  though  this  might  feem  an  hardfliip,  it  was  no 
more  ftill  than  what  the  aft  defigiicd,  (v/z.)  to  put  hardfliips 
upon*  papifts,  in  order  to  their  conformity. 

D4  On 
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above  19  and  a 
h-Af,  it  capable 
of  taking  lands 
Ly  defcent ;  alfo 
»  papift  m^y 
t  ke  a  ^eifonal 
cdace  bv  the  fta- 
lute  of  ditlribu- 
t|oa* 

[49] 


On  the  contrary  it  was  argued,  that  though  the  2l&  did  In- 
tend to  put  hardfliips  on  papifts,  yet  it  was  only  fuch  hapd- 
fhips  as  the  words  and  plain  meaning  thereof  neceflarily  im- 
ported 5  that  whether  a  papift  was  difabied  to  take  by  the 
ftatute  of  diftribution,  was  a  queftion  pever  yet  determined ; 
that  the  term  {^]ftiffcred  on  which  fo  much  ftrefs  had  been 
laid,  was  plainly  thrown  into  (he  a£t  ^s  a  word  of  courfc,  and 
applicable  to  fuch  conveyances  as  (hould  thereafter  be  made 
to  the  ufe  of,  or  jn  truft  for,  a  papift,  by  way  of  common  reco- 
very  \  but  thaH  fuppofing  the  word y//^r^t/ was  to  be  taken  in 
the  largeft  extent,  then  a  defctnt  would  be  within  the  claufe, 
and  fo  no  lands  could  defcend  to  a  papift  of  above  the  age  of 
eighteen  years  and  (ix  months ;  for  when  lands  come  by  de- 
fcent  to  an  heir,  it  is  what  the  anceftor  fuffers  to  happen  for 
want  of  a  will :  that  by  fuch  conftruftion  all  the  freehold  and 
leafehold  eftates  that  (hould  ever  come  to  papifts  would  be 
eftcftualiy  difpofed  of;  the  former,  to  the  lord  by  way  of 
eCcheat,  and  the  latter  to  the  Crown,  for  want  of  an  owner. 
Laftly,  that  tliis  was  a  penal  law,  and  not  to  be  extended  by 
any  liberal  conftruftion. 

Lord  Chancellor  :  I  do  not  know  that  tliis  point  was  ever  in 
judgment,  but  I  am  of  opinion  that  a  papift  may  take  within 
the  ftatute  of  diftribution.  I  muft  recur  to  the  difabling  claufe 
in  the  latter  end  of  the  ftatute  of  the  1 1  £s*  1 2  ^.  3.  made  to 
prevent  the  growth  of  popery,  which  fays,  "  that  no  papift 
"  fliall  purchafe  any  manors,  lands  or  terms,  fe'r."  Now  a 
purchafe  muft  be  by  the  aft  of  the  party  in  the  way  of  grant  or 
conveyance,  or  at  Icaft  by  a  will  \  but  in  the  cafe  of  one  dy- 
ing inteftate,  it  is  the  aB  of  the  lawy  [CJ  it  is  the  kgiflature 
that  gives  thcfe  diftnbutary  ftiares  to  the  widow  and  next  of 
kin,  it  is  a  fucceffion  ah  inteflato  to  a  pQrfonal  eftate,  fimilar 
to  a  defcent  of  land,  where  an  l)eir,  though  a  papift,  (as  here) 
if  above  the  age  of  eighteen  and  fix  months,  may  inherit, 
Befides,  the  intent  of  the  ftatute  of  diftribution  was,  that  the 
adminiftrator  ftiould  fell  all  the  perfonal  eftate  of  the  inteftate, 


[B]  This  exprelEon,  and  indeed  the  whole  paragraph,  is  almoft  word  for  word 
from  I  Jac.  I.  'cap,\,fe&,  6. 

[C]  By  the  fame  reafon  it  fhould  fccm,  that  a  papift  is  capable  of  taking  as 
tenant  \>y  the  utrtej^,  or  in  dow^. 
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torn  it  into  n^ney,  and  diftribute  it  j  now  it  would  be  incon- 
fiftent,  that  the  papift  (hould  have  a  (hare  of  the  money /j^  by 
;the  intcftatc,  but  not  of  the  money  ^ifed  by  the  adminiftrator 
out  of  the  inteftate's  eflates. 

In  the  next  place  it  was  admitted  on  all  fides  and  decreed^ 
that  as  to  all  perfonal  things,  and  in  particular  the  goods  and 
furniture  at  Cbeevely^  and  the  furplus  of  the  plate  above  the 
5000  ounces,  the  Lady  Dover  the  widow  was  entitled  to  a 
moiety  thereof  by  the  ftatute  of  diftribution. 

The  laft  queftion  was,  whether  the  perfonal  ellate  which 
the  Lord  Dover  had  left  undifpofed  of  by  his  will,  fhould  be 
diftribmted  per  Jiirpes  or  per  capita  ?  The  Lord  Dover  having  * 

left  only  nephews  and  nieces,  (Wz.)  one  nephew  by  his 
brother,  and  three  nephews  and  tyro  nieces  by  a  fifter.— ^^ 
Whereupon  it  was  objeded,  that  were  this  the  cafe  of  grand- 
nepl^ews  and  grand-nieces  that  were  next  of  kin,  they  fhould 
take  [DJ  per  capita  \  becaufe  the  ftatute  fays,  "  there  fhall  be  £  5^  3 
**  no  reprefentation  among  collaterals  after  brother  and  fiftera 
^  children :"  But  among  nephews  and  nieces,  (as  here)  there 
xnay  be  reprefentation  by  the  exprefs  words  of  the  ftatute. 

But  here  Lord  Chancellor  interrupted  the  counfel  and  faid.   If  ©nedietiii- 
that  all  thefc  nephews  and  nieces  of  the  inteftate  were  equally  iflue,  brother  or 

fiftcr,  bat  le«T- 
lof  re?eral  brothers  and  fifters^  children,  (tiz.)  one  nephew  by  i  brother,  and  three  nephevt  and  Vtm 
Mttt%  by  a  fiftcr  g  thefe  fluU  uke  per  capita,  and  not  per  ftirpei,  becaufe  aU  equaliy  of  kin* 


[D]  It  may  in  this  cafe  be  not  improper  to  take  notice,  that  where  a  peribn  thus 
lAcitled  to  a  diftributary  Hiare,  dies  within  a  year  after  the  inteftate;  in  fudi 
cafe,  though  by  the  ftatute  no  diftribution  is  to  be  made  within  a  year,  yet  the 
ihare  of  the  deceafed  perion  will  be  an  intereft  vefted,  tranfmiilible  to  his  executors 
or  adminiftrators  :  for  in  tbisjfeufe  the  ftatute  makes  a  will  for  the  inteftate;  and 
it  is  as  if  a  legacy  was  bequeathed  payable  a  year  hence,  which  would  plainly  be 
aA  intereft  vefted  preiently.  Nay,  where  otie  died  without  wife  or  iftue  and 
inteftate^  leaving  a  father,  who  z\to  died  before  taking  out  adminiftration,  or 
altering  the  property  of  the  eftate ;  though  in  that  cafe  there  was  only  one  who 
could  daim  as  next  of  kin,  and  fo,  literally  and  ftriflly  fpeaking,  there  could 
bf  no  difiributUni  yet  by  the  ftatute,  the  right  to  the  inteftate*s  perfonal  eftate 
vefted  in  the  father,  and  confequently  belonged  to  his  executors  or  adminillra- 
tors,  and  not  to  the  next  of  kin  to  the  ftrft  inteftate,  who  in  fuch  cafe  happened" 
to  be  adifterent  perfen,  Gricew,  Grice^  by  the  Lord  Cowper,  H'tU.  1708.  And 
note  ;  Mr.  Vernon  upon  this  occaiibn  told  the  reporter,  it  had  been  twenty  times 
determined  in  equity,  that  where  there  is  only  one  perfon  intitleu  la  take  the 
perfonal  eftate  of  the  inteftate,  as  next  of  kin,  the  ftatute  vefts  the  right  in  that 

f'pribn^  making  him  as  a  legatee  of  the  party  deceafed* 
'•"''■'     ^  ■■■■     •  of 


5» 


(«)  Pre.  Cha. 
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of  kin  to  him,  and  took  as  fucli,  and  not  by  reprefcntation  ; 
confcqucntly  tliey  muft  take  per  capita^  and  not  per  Jilrpes  i 
fecus  liad  any  one  brother  or  filler  been  living  at  the  Lord 
Vovcr^s  death :  that  tliis  point  had  been  determined  by  tlie 
Lord  Somnierj  upon  great  deliberation  in  the  cafe  of  {a)  Waljb 
and  WnlJ})^  and  fubfequent  cafes  having  been  refolvcd  agrce^ 
ably  thereto,  it  was  fit  that  matter  fhould  now  be  at  reft  (i). 


(1)  Vide  Z.W  V.  Tench,  2  Vcz.  213. 
Bi'wcrs  V.  LiitfewooJ^  ante  I  vol,  595. 


Duraftt    V.   Prtfl'wood,      I   Atk.  45^, 
Stani^y  Y.  Stanley,  I  Atk.  45.5. 


Cafe  rj, 

Loic4  Chancellor 

King. 
A  prelbyterian 
who  haj  three 
infant  daughreri 
hrtd  up  that 
way»  and  had 
three  brothera 
frefbytertaiis, 
makes  his  will^ 
appointing  his 
brothers,  and 
alfo  a  clergy- 
man of  the 
charch  of  £og- 
lanl,  guardians 
to  hit  three  in- 
fant daughtera* 
ynd  dies,  hat- 
ing Cent  his  el- 
^eit  daughter  to 
his  next  bro- 
ther 1  the  cler- 
gyman gets  the 
two  other 
daughters  into  r  1       1    •       rr         /» •  1 

i'l*  cuftody,  and    and  placed  them  at  a  boardnig-lchool   in  Hampjhii'ej  where 

j'bMHil.^"?  *'  ^^^^  ^^^^  ^^^^  "P  *"  ^^^  ^'^y  ^^  ^^  church  of  England.  After 

fchool  where  which  he  procured  a  bill  to  be  brought  in  the  names  of  the 

according  to'^hc  three  infant  daughters,  againft  the  four  executors  and  guar, 

j]'"j^***^/"*'  dians,  for   an  account  of   the   teftators  perfonal  eftatc,  the 

brought  his  bill  grcateft  part  whereof  was  in  the  hands  of  th^  tliree  Siorkes^ 

deft  dIu'Vt*er '  ^^^  tcftator's  own  brothers,  and  praying,  that  the  court  would 

placed  out  with  giyc  direftions  for  the  education  of  the  three  infant  daughters 

ters ;  the  three  i"  the  way  and  principles  of  the  church  of  England.  On  the 
brothers  that 

viere  piefbyterians  brought  their  bill  to  hare  the  two  daughter3  delivered  to  them,  olfning  paral 
evidence  that  the  tcJtator  direfteJ  and  declared  he  wmld  have  his  children  b-cd  up  prefbyrerians  j 
the  court  declaied  no  proof  out  of  the  will  oughc  to  be  admiucd  in  the  caU  of  a  dcTile  of  a  guardian- 
^ip»  any  nioie  tuao  io  the  cafe  of  ^  dcvife  uf  land. 

Other 


Storke  verfus  Storke  &  e  contra. 

7A  AI E  S  Storke,  a  confiderable  merchant  :kt  Ruwjey  in 
Hamj)/birey  had  three  daughters,  Mary,  Elizabeth ,  and 
Ann  Storke ;  James  Storke  was  a  ftrift  prefbyterian,  and  bred 
up  all  his  children  and  family  that  way :  he  had  three  bro- 
thers, Samuel y  Thomas j  and  Abrahnmy  who  were  alfo  prefby- 
tcrians.  The  faid  James  Storke  having  furvived  his  wifcji 
made  his  will,  and  appointed  his  three  brotliers  and  one  Ant 
drews  (who  was  a  clergyman  of  the  church  of  England^  and 
his  wife's  brother)  executors  thereof,  and  guardians  to  hii 
three  infant  children.  The  teflator  in  his  life-time  fent  his 
elded  daughter,  who  was  fixtecn  years  of  age,  to  his  brother 
Samuel  Storke,  a  merchant  in  London,  to  be  educated,  and  foon 
after  died.  Upon  his  deceafe,  Andreivs,  one  of  the  guardians^ 
living  near  the  teftator  in  Hampjhire,  got  into  his  cuftody  the 
two  daughters  that  were  at  their  father's  houfe  at  his  death. 
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Sromtt  v« 
Stoeke. 


Other  hand,  the  three  brothers  brought  ihcir  bill  to  liave  the 
two  daughters  delivered  to  them* 

The  Lord  Chancellor  decreed  an  account  of  the  perfonal  C  5^  -I 
eftate  ;  and  in  regard  the  three  brothers  of  the  teftator,  the 
Storhes^  had  no  way  mifbehavcd  themfclves,  but  had  a£led  in 
every  thing  for  the  good  and  benefit  of  the  infants'  eftate  ;  all 
parties  were  ordered  to  have  their  cofts  out  of  the  faid  eftate. 
But  though  there  were  proofs  in  the  caufc,  of  direftions  ha* 
ring  been  given  by  the  teftator,  that  his  children  (hould  be 
brought  up  in  his  own  form  of  religion,  and  as  preftyterians ; 
yet  the  fame  not  being  cxpreffed  in  his  will,  his  Lordfliip  de- 
clared, he  would  not  go  out  of  the  will,  nor  hear  any  parol 
proof  touching  the  teftator's  intentions  how  his  infant  daugh- 
ters fliould  be  educated  as  to  their  religion  ;  faying,  that  parol 
froof  ought  no  nijre  to  he  admitted  in  the  cafe  {l)  of  the  devife  of 
a  gua}  dianjbipj  than  in  the  cafe  of  a  devife  of  lamL  However, 
with  rcfpecl  to  the  eldeft  daughter,  (lie  being  above  the  age  of 
fixtccn  years,  and  in  London^  at  the  houfe  of  the  teftator's 
brother  Samuel  Storke,  one  of  the  guardians ;  it  was  ordered 
that  (he  (hould  be  fent  for  immediately  into  court,  which 
being  accordingly  done,  and  flie  being  there  afkcd  where  fhc 
dcfircd  to  be  ;  on  her  exprcffing  a  defire  to  continue  with  her 
uncle  Samr/el  Storke,  his  Lordftiip  declared  (lie  (hould  .:ontinuc 
there  if  (he  pleafed. 

As  to  the  other  two  daughters  ;  though  it  was  prc(red  that 
the  three  guardians  and  thofe,  tlie  teftator's  own  brothers,  did 
de(ire  to  have  thcfe  children  delivered  to  them,  and  that  the 
court  had  a  power  fo  to  do,  fince  by  the  guardians  difagree- 
mg,  the  care  and  guardian Qiip  of  the  infants  devolved  to  the 
court ;  [E]  and  though  this  was  reprefented  to  have  been  the 
intention  and  camcft  defirc  of  the  teftator,  who  could  not  C  53  ] 
believe,  that  tlie  fingle  guardian,  the  clergyman  would  have 
oppofed  the  other  three  ;  and  notwithftanding  it  was  infifted, 
that  in  the  cafe  of  fo  great  a  majority,  the  court  would  order 
the  two  daughters  to  be  delivered  over  to  tlie  three  guardians^ 


[E]   Sec  the  cafe  oiTbe  Duke  of  Beaufort  v.  Btrty^  vol.  i»  p.  703.  ftnd  that  of 
Parry  v-  Lwd  Holdirnifs,  cited  there  in  the  note. 


(i)  Scd  vide  Mon,    2  Vca.  56. 


to 
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Stmkk  m»  to  be  educated  as  they  (hould  think  proper^  efpecially  in  fr« 
^'  "*  gard,  fince  the  aft  of  (a)  toleration,  it  is  not  unlawful  to  breed 
lUL  I.  c  »f*  them  preibyterians :  and  the  intention  of  the  teftator  in  all 
lawful  things  ought  to  take  place :  yet  the  Lord  Chancellor 
would  do  no  more  than  direft  the  Matter  to  inquire,  whether 
fhe  fchool  in  Ham^ire^  at  which  the  two  younger  children 
were  placed  by  the  guardian,  the  clergyman,  was  a  good  and 
proper  fchool  for  their  education  ;  giving  liberty  to  all  par- 
ties to  apply  to  the  court  as  there  (hould  be  occafion  ({^), 

(1)  Reg  Lib.  A,  1729.  fol.  474. 


^^^  .'4-  Captain  Strudwicke's  Cafe. 

rir  JotEPR  nr^  H  E  defendant,  Captain  Strudetuicif,  having  been  com- 

•f  the  Roll*.  A     mitted  to  Newgate^  as  the  county  gaol,  for  debt,  and 

Mot  365.  having  been  fued  in  the  fpiritual  court  at  the  promotion  of  his 

Wta  a  ^feoer  wf<^>  caufd  aduiterii  V  jkvitU ,  in  which  court  there  was  a 

iebf^bui^fincT  ^^^^"'^^  of  divorce,  a  menfa  l^  thoroy  and  a  condemnation  in 

vttMnedrothe  cofts,  for  non-payment  whereof  he  being  excommunicated, 

'"T^Sc  ^^^  having  fince  procured  himfcif  to  be  removed  by  h/ihcaj; 


t  •^  chao.      corpus  into  the  Fleet  prifon  :  the  profecutor  in  the  fpiritua} 
eery  will  not  ot*  •    «  t 

tea  tiM  cwrfitor    court  applied  to  the  curutor  to  make  out  a  writ  of  excommuni* 

^ofexc^mm*    ^^^  capitfidoy  directed  to  the  IVordcn  of  ^  the  Fleet ^  to  charge  the 

ca^*t»tbewar.   defendant  Strudiviche  therewith.     But   the    corfitor,    appre- 

^Attftltc 'Fleet* 

Vm  the  wvit    '   bending  tliat  it  was  the  conftant  courfe  to  make  out  this  writ 

ilI^'*\iSr ***    ^f  excoiHmitnuaio  capiendo  to  tlitjbenjf^  and  to  m  ctker  per/on^ 

who  may  tctura    tefufed  to  make  out  the  £ame  direfied  to  the  warden  of  the 

m;  and  on    *   Fleet  \    wherefore,  as  the  direfting   the  ^Tit   to  the  (hcritF 

^it  retuni,        woidd  be  to  no  purpofe,  forafmuch  as  Li  could  not  go  into  the 

w  iM^bcMcofw      Fleet  prifon  to  execute  it,  fo  that  here  would  be  a  failure  of 

ITckmMm*    j^Jlice,  unlcfs  the  M-rit  might  be  dire£led  to  the  warden  of  the 

with  an  e«-        fT/^/  .   for  this  reafon,   application   was  now  made  to  the 

J  ^^     \       court  of  chancery^    for   an  order  to  the  curiitor  to  make 

^  out  the  writ  as  defired  ;  infifting,  ^at  this  ought  the  rather 

to  be  done,  becaufe  the  defendant,  while  he  remained  a  pri- 

foner  in  Nc^^gate^  the  county  gaol,   might  have  been  there 

charged  by  the  Jberi^y  whereas  having  by  his  own  arti%e 

remoTC^ 
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removed  hlmfelf  to  the  Fleet,  he  had  now  endeavoured  to  STtfjuwicKiTt 

elude  the  juftice  of  the  court.     That  the  ftatute  of  the  5th 

of  EHt.  cap.  23.  (whereby  the  writ  of  excofnttiunicato  capUftdo 

that  was  before  returnable  in  chancery  is  made  returnable  in 

the  king's  bench)  mentions,  throughout  the  feveral  parts  of  it^ 

the  fieri ff  or  other  officer  to  ivbom  fucb  ivritfiall  be  direBedy  or  t§ 

whom  the  execution  thereof fi all  appertain  \  which  words  fin^/j>that 

the  writ  may  be  dire£ted  to  other  officers  as  well  as  the  flierifF; 

and  it  is  plain,  that  in  fome  cafes  it  cannot  be  dire£tcd  to  the 

(herifF,  as  where  the  fherifF  is  the  perfon  excommunicated  ;   on 

which  occafion  it  mu(l  be  directed  to  tlie  coroner :  and  by  the 

fame  reafon,  in  the  prcfent  cafe  tlie  writ  might  (it  was  faid)  be 

diredied  to  the  warden  of  the  Fleets  both  to  prevent  a  failure  of 

juftice,  and  that  tlie  party  fliould  not   take  advantage  of  his 

own  artifice  in  removing  himfclf  from  Newgate  to  the  Fleet. 

The  Matter  of  the  Rolls,  before  whom  this  matter  was       f  C5  1 
moved,  afked  whether  there  was  any  precedent  of  a  writ  of   The  court  of 
excotntntmicato  capiendo  beincr  direfted  to  the  warden  of  the    Chancery  fea4t 
Fleet  ?  To  which  it  was  anfwered,  that  none  could  be  found ;    the  warden  of 
but  that  the  court  of  chancery  had  often  difefted  their  attach^ 
ments  to  the  warden  of  the  Fleet  to  take  the  prifoncrs  in  the 
Fleet  prifon. 

Upon  which  his  Honour,  having  taken  time  to  confider  of 
it,  on  the  day  of  motions  next  aftet  the  term  declared  his 
opinion,  that  tlie  court  of  chancery  could  not  order  the  cur- 
fitor  to  direft  this  writ  to  the  warden  of  the  Fleety  the  fame 
being  a  vifcountiel  writ ;  and  though  the  words  of  the  ftatute 
of  Eltzaheth  in  feveral  parts  diereof  mention,  the  flierifF  or 
other  officer y  this  might  be  mtznX  oi  bailiffs  of  liberties y  or  the 
coroner^  who  in  all  cafes  is  the  proper  officer  to  execute 
procefs  where  the  flierifF  is  a  party,  or  other  wife  incapacita- 
ted :  that  in  the  county  palatine  of  Durham  the  writs  are 
direQed  to  the  chancellor  of  Durham y  ordering  him  to  com- 
mand the  flierift'j  that  in  this  cafe  there  need  be  no  failure  of 
juftice,  becaufe  the  writ  might  be  direfted  to  the  flieriff,  on 
whofe  returning  a  non  efl  inventus  into  the  king's  bench, 
tliat  court  might  grant  an  habeas  corpus  to  bring  up  the  pri- 
foner,  and  there  charge  him  with  an  excommunicato  capiendo  : 
but  that  the  court  of  chancery's  granting  attachments  to  the 
warden  of  tht  Fleet  vr2s  not  a  parallel  cafe,  becaufe  thofe  at- 
tachments are  not  returnable  in  the  king's  bench,  but  in  chan- 
'  •  cerv ; 


Writ  of  em 
comm'  cap*  if 
a  vifcountiel 
writ}  but^hen 
the  dierifr  is  a 
party,  or  other- 
wife  incapaci- 
tated, itnnuft 
be  dire£trd  to 
the  coroner. 


In  the  county 
palatine  of  Dur- 
ham, wiitt  are 
dire^ed  to  the 
chancellor  of 
Durhanoy  order. 
ing  him  to  com- 
mand the  iherifi'. 
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STtotiwicctU  ccry  \  whereas  all  writs  oi  excommunicato  capie?ido  muft  be  re* 
tumable  in  the  king's  bench.  Wherefore,  there  being  no 
precedent  of  fuch  writ  being  ever  direfted  to  the  warden  of 
the  FUet^  nor  any  likelihood  of  a  failure  of  juftice  for  want  of 
xt|  bis  Honour  rcfufed  to  order  the  curfitor  to  make  out  this  writ 
dircded  to  the  watdcn  qi  the  Fleet. 


All  writs  of 
excomm*  cip* 
snuft  be  return- 
able in  B.  R. 


cs«  ] 

Cafe  I  J. 

Lord  Chancellor 
Kino. 

Lord  Chief  Juf. 
Raymono, 
Lord  Chirf  Rar. 
Rky    olds, 
Mr.Juf.fftici* 
2  £q.  Ca.  Ab. 
330.  pi.  9 
Fits  gib.  150. 
A.  has  two 
foos,  B.  and  C. 
and  OB  the 
snarria^  of  E. 
A.  fetl\et  p«rc 
of  his  lanat  on 
B*  in  tail,  and 
A*  being  T'lfed 
in  fee  of  the  rc- 
Ycifion  of  tnefe 
landsy  and  of 
6lhcT lands  in 
fofl'eflio'i,  de* 
Vifes  «*  all  his 
••  lands  ana  'le- 
••  rtditaments 
«*  not  other- 
««  W«lV  by  him 
««  ieCtlcd  or  dil- 
««  IfoieU  .  f  5*' 
thereveiiioNin 
^  wiU  p^ft. 


C  57  ] 


^  Chefter  verfus  Chefter. 

SIR  J:>hn  Chcjler  had  two  fons,  William^  afterwards  Sir 
Wiitiam  Chejler^  and  John^  now  Sir  Johfi  Chejler  \  Sir 
J'^hn  Chcjler  the  father^  on  the  marriage  of  his  eldcft  fon 
H^illiam^  fettled  lands  of  800/.  per  attttumy  part  in  poflcflion,  and 
part  in  reverfion  after  his  own  death,  on  the  faid  William  for 
life,  remainder  as  to  part  tliereof  to  the  wife  of  William  for 
life,  remainder  to  the  firft,  ^r.  fon  of  the  marriage  in  tail 
male,  remainder  to  truftecs  for  600  years  to  raife  portions 
for  ihe  daughters  of  the  marriage,  (viz.)  4000/.  amongft  all 
the  daughters,  remainder  to  the  faid  IVilliam  and  tlie  heirs 
m.xle  of  his  body  by  any  \\nfc,  remainder  to  5/VJohn  Chcuer 
the  father  in  fee.  Afterwards  Sir  John  Chcjler  the  father  fettled 
other  lands  of  near  icoo/.  per  annum y  on  his  younger  fon, 
now  Sir  John  Chcjler^  for  life,  remainder  to  his  firft,  l^c. 
fon  in  tail  male  fuccefTivtly ;  and  being  feifed  in  fee  of  lands 
in  poiuirion  of  abcut  ^00 L  per  annutn^  \n  Littleton^  Alarjlon 
and  Milhrzzhe^  by  hi»  will  dcvifed  all  his  lands,  tenements  and 
hereditaments  in  thcfe  three  towns  of  Littleton^  Marfon^  and 
lililbrcckcj  or  elftiuhcrt\  net  by  him  formerly  fettled^  cr  thereby 
by  him  cfher'ui/e  ajpfcd  fy  to  truftecs  for  the  term  of  100 
year-,  upon  the  trulls  therein  mentioned,  remainder  to  his  faid 
xcuri^erfon  John  Chefter  in  fee*  ITie  truft  of  the  term  of  ico 
years  was,  to  raife  money  out  of  the  yearly  rents  and  profit? 
of  the  prenufles  comprifcd  in  the  faid  term,  to  pay  the  tefta* 
tor"s  debts  and  legacies",  in  aid  of  his  peribnal  eftaie.  The 
teftntor  died,  leaving  an  eldcft  fon  Jiltliam^  afterwards  Sir 
Hlllwm  Cbe/ler^  and  a  younger  fon  John^  now  Sir  jdn 
Chcjler.  About  a  year  after  the  death  of  the  teftator.  Sir 
JVilliam  Chcjler  died,  leaving  Cs  daughters,  (the  now  plain - 
lifts)  and  leading  no  iifue  male. 

The  queftion  before  the  court  was,   whether  this  remote 
reverCoOi  expcAant  upon  the  ievend  eftates  created  by  the 

faid 
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fail!  fettlcment  on  the  teftator's  {on'Wtlliamj  fliouW  be  con*-  CmiTit  ^ 
ftrucd  to  have  pafled  by  this  will  ?  if  it  did,  then  it  would  be- 
long to  the  defendant  Sir  John  Chijler  \  if  not,  the  fame 
would  defcend  to  the  fix  daughters  of  Sir  William  Chejler^  as 
heirs  at  law  of  Sir  John  the  father,  and  Sir  William  his  cldcft 
Ton.  And  now  tliis  cafe  was  argued  before  the  Lord  Chan** 
cellor,  die  Lord  Chief  Juftice  Raymond^  the  Lord  Chief  Baron 
Reynolds^  and  Mr.  Juftice  PricCf  whom  the  Lord  Chancellor 
allied  to  his  afliftance. 

And  by  thofc  who  argued  for  the  plaintiffs,  the  heirs  at  law, 
it  was  infilled,  that  according  to  the  words  of  the  will, 
according  to  the  intention,  and  tlie  feveral  circumftances  nia- 
nifefting  fucli  intention,  it  could  not  be  reafonably  thought, 
that  the  teftator  meant  to  pafs  this  remote  rcverfion  in  fee  by 
his  will ;  that  as  the  plaintiffs  were  heirs  at  law,  they  were  to 
be  faYOiiredi  and  not  to  be  difinherited  by  doubtful  words, 
cfpccially  as  they  were  not  endeavouring  by  this  fuit  to  flrip 
the  honour  j  fince  the  better  half  of  the  ellate  had  been  fettled, 
ty  Sir  John  Chefter  tlic  father,  upon  the  defendant  his. younger 
fort,  in  his  life-time,  in  poffcffion  and  reverfion  ;  but  that  the 
daughters  of  Sir  WilUam  would  not  be  provided  for  according 
to  tlieir  quality,  if  they  lud  only  4000/.  among  fix  of  them, 
and  the  additional  lands,  which  tliey  were  intitled  to  from 
their  father  Sir  tVHUam^  were  but  of  fmall  value :  tliat  the 
queflion  was  not,  whether  Sir  Jcfhn  Ckefter  had  it  in  his  power 
to  dcvife  this  reverfion  in  fee  ;  for  it  was  plain  he  had  j  but 
whether  in  this  cafe,  it  was  his  intention  to  pafs  it  \  and  here 
it  was  faid  to  appear  plainly  not  to  have  been  his  intention ) 
for  that  if  he  had  really  intended  to  devife  this  reverfion  in 
fee,  he  would  have  mentioned  it,  as  he  had  done  other  lands 
of  lefs  value.  He  had  devifed  all  his  lands  in  the  three  towns 
of  LittUton^  Marfton  and  Milhrooke  \  and  why  not  in  the  other 
towns,  where  the  lands  were  of  greater  value  ?  That  it  was 
true,  in  this  devifing  claufe  the  tellator  had  added  the  word 
tlfe^wherfj  (the  devife  bcihg  of  all  his  lands,  tenements  and 
hereditaments  in  thefe  three  towns,  and  elfewhete^)  but 
that  this  loofe,  general  exprcffion,  when  the  teftator  had  be* 
fore  defcended  to  particulars,  (hould  never  take  in  lands  of 
greater  value  than  tlie  particulars  before  exprefsly  mentioned  ^ 
for  whidl  was  cited  the  cafe  of  ff^ynn  and  Littleton^  i  Vern.^. 
2  and 
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^KtTti^*  2nd  2  Feni.  351.  where  the  fame  cafe  is  reported  by  the 
name  of  Sir  Thomas  Littleton^s  cafe,  arid  is  as  follows  :  A  man 
devifed  to  J,  S.  and  his  heirs,  al/  his  lands  in  Denhighjlnre^ 
Montgomcr^ire  and  Flintjhire^  or  elfewhere^  within  the  dominum 
2^  Wales  ;  and  the  teftator  was  feifed  in  fee,  and  in  pofleffion^ 
*  of  latids  m  other  counties  within  the  dominion  of  Wales^  that 
were  in  mortgage  to  him,  and  ihefe  mortgaged  lands  were  of 
greater  ralue  than  the  other  lands ;  whereUJ)on  it  was  de- 
clared to  be  the  then  Lord  Chancellor's  opinion,  and  decreed,- 
that  after  the  teftator  in  that  cafe  had  defcended  to  particulars, 
the  word  elfewhere^  which  is  like  an  et  cotteroy  and  corned  in 
currente  calamo^  fhould  not  compreliend  lands  of  greater  value 
than  thofe  which  had  been  particularly  mentioned. 

But  that,  taking  the  word  eifewhere  in  the  tsi^  ettcnGve 
Cgnification,  yet  that  was  reftrained  by  the  ftibfequent  words 
fiot  by  him  formerly  fettled^  or  otherwife  d\fpofedof\  and  then  the 
devife  would  run  thus  :  "  I  devife  all  my  lands  and  heredita- 
**  ments  in  Littleton^  Marjlon  and  Milbrookey  and  eifewhere, 
r  59  J  **  not  by  me  formerly  fettled/'  Now  thcfe  words  former/y 
fettled^  muft  be  reftriftive,  and  be  intended  to  prevent  fomc 
lands  from  pafling  by  the  will,  which,  were  it  not  for  this 
claufe,  would  have  been  included  therein  ;  and  confequentljr 
will  prevent  the  pafling  of  this  reverfion  in  fee.  For  furcly, 
if  tlie  teftator,  or  any  one  living,  wftrc  alked,  whether  the  lands 
in  Sir  William  Che/ierh  fettlement,  were  not  fettled,  the  tefta- 
tor and  all  mankind  muft  anfwer  in  the  affirmative^  they  were 
fettled  on  Sir  IVilliam  Chc/Ier^s  marriage,  and  if  fo,  were  not 
to  pafs  by  this  will ;  for  only  the  lands  not  formerly  fettled  by 
the  teftator  were  to  pafs  by  this  will,  and  though  the  reverfion 
in  fee  was  not  fettled,  yet  the  lands  were^  and  therefore  muft 
not  pafs. 

That  fuppofc  the  words  of  the  devife  were,  "  I  devife  all 
"my  lands,  excepting  the  lands  fettled -^^  this  had  been  the 
fame  as  if  all  the  lands  mentioned  in  the  fettlement  made  on 
the  marriage  of  Sir  William^  had  been  particularized  in  this 
exception ;  and  if  fo,  there  had  been  no  colour  to  tliink  that 
»  the  lands  excepted  ftiould  pafs.  And  for  this  was  cited,  as  an 
exprefs  authority,  the  cafe  of  Hyly  v.  Hyly^  3  Mod.  229.  Alfo^ 
if  the  teftator  had  devifed  all  his  hnds  fettled  on  his  fon  Uli* 
Ham  on  his  marriage^  this  would  certainly  have  pafled  the 

re^crfion 
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teverfion  of  the  lands   thus  fettled ;  and  it  would  be  very    Chmti.  ♦. 
ftrangc,  that  the  devife  of  the  land  not  fettled^  and  the  devife  of 
the  \2XiAs  fittUdy  (hould  receive  the  fame  con(lru£lion,  though 
tfaejr  fcem  to  be  diametrically  oppofite. 

That  the  Inducement  and  occafion  of  the  tcftator's  making 
this  devife  was  a  plain  indication  of  his  meaning,  and  flicwed 
he  did  nof  intend  to  pafs  the  land  fettled  on  his  fon  jyUliam  ; 
for  the  devife  of  aU  thcfe  lands  was,  to  truftees  for  loo  years, 
in  truft,  out  of  the  annual  profits  to  pay  his  (the  teftator's) 
debts,  remainder  to  the  prefent  Sir  John  Chefter  in  fee.  Now, 
nothing  could  be  intended  to  be  comprifed  in  this  remainder 
in  fee  to  the  prefent  Sir  John  Chefter j  but  what  was  compre- 
hended in  the  term  of  i  oo  years,  and  that  could  not  rcafon- 
ably  be  fuppofed  to  include  the  lands  comprifed  in  the  before-  T  60  1 
mentioned  term  of  600  years ;  bcfides,  all  thefc  lands  in  Sir 
William  Chejler^s  fettlement  were  limited  to  Sir  TFUIiam  in 
tail  vrtXc  general ;  namely,  in  default  of  fons  of  that  marriage, 
to  him  and  the  heirs  male  of  his  body ;  and  it  was  not  reafon- 
able  to  make  the  reverfion  in  fee  a  fund  to  pay  debts,  which 
was  not  fo  much  as  ajfets  for  that  purpofc. 

Further  :  The  truft  is  to  pay  debts  out  of  tlie  annual  renti 
and  profits,  fo  that  the  eftate  is  not  be  fold,  but  only  the 
annual  profits  to  be  applied :  but  furely  the  eftate  fettled  on 
the  firft  and  other  fons  of  Sir  William^  whofe  Lady  was  every 
year  delivered  of  a  child,  till  within  a  year  of  the  death  of 
the  teftator  Sir  Jchn  Chejler,  could  not  afford  an  yearly  profit. 
towards  finking  the  debt.  That  as  to  the  cafe  of  Strode  v. 
Lady  RtiJ/eli  2  f^ern.621.  (and  which  it  was  apprehended 
might  be  obje£led)  where  one  devifed  all  his  lands  and  here- 
ditaments out  of  fettlement  to  his  nephew  Strode,  he  taking  upon 
him/elf  the  name  g/' Litton  ;  there  the  condition  of  taking  up- 
on himfelf  the  name,  (hewed,  he  was  to  continue  in  the  family, 
and  therefore  to  have  the  family  eftate,  and  confequently  the 
reverfion  in  fee  of  what  was  fettled*  Again,  what  further 
diftinguifhed  the  principal  cafe  from  that  of  Strode  v.  Lady 
Rujfel^  and  the  feveral  other  cafes  in  the  books  of  that  na- 
ture, was,  that  in  the  principal  cafe  there  was  an  eftate-tail 
in  being  in  a  third  per/on,  and  not  in  the  teftator,  by  which 
means  the  reverfion  in  fee  not  being  aifets,  was  ©f  no  value  in 
the  eftimation  of  law^  and  therefore  ought  not  to  pafs  by  the 

Vol.  IIL  £  .  general 
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CatsTti «.    general  words  of  all  the  teftator's  lands  and  liereditamcntt  nd 

CyiiaTti,  . 

Qther%ulfe  fettled. 

I^ftly,  It  was  obferved,  that  a  field  called  Berry  Fiffd, 
wherein  were  the  conduit  and  water-pipes  which  fupplied  the 
capital  mefTuage  with  water,  (and  which  capital  meiTuage 
was  fettled  on  the  marriage  of  the  eldeft  fon  WlUlam  Cl^Jfer) 
had  by  tliis  will  of  Sir  John  Chejler\  been  devifed  to  the  eldeft 
fon  William  and  k'u  heirs \  from  whence  it  was  faid  to  be  na- 
tural to  infer,  that  the  fec-fimple  of  the  capital  mejfuage^  and 
the  fee-fimple  of  tlie  field  were  not  intended  to  be  parted  \ 
confequently  that  the  reverfion  in  fee  of  the  former  was  not 
intended  to  be  difpofcd  of  from  the  heir  at  law,  to  the  prefent 
"Sir  John  Cheficr. 


One  ^eirifes  all 
hit  lands  io  A. 
B. and  C«  and 
clfcwhere.    The 
teftator  hat 
landa  io  A.  B. 
andC.  andlaadt 
•f  much  greater 
value  in  another 
count);  the 
lands  in  the  o* 
•hercountyfliall 
IK^Ci  by  the  word 
•*elfewhrrc.'* 


But  the  Lord  Chancellor  and  the  Judges  afliftants,  were 
all  clearly  of  opinion  againft  the  plaintift.  They  admiued 
that  the  heir  is  tlie  tiniverfal  reprefcntative  of  his  anceftor, 
and  by  doubtful  words  ought  not  to  be  difinherited  :  but  faidy 
the  qucftion  here  was,  whether  thefe  words  were  doubtful  ? 
they  thought  not  -,  that  the  word  elfnvhere  was  the  fame  as  if 
the  teftator  had  faid,  he  devifed  all  his  lands  in  the  three  towns 
particularly  Mentioned^  or  in  any  other  place  whatfoever  \  and  that 
there  was  no  reafon  to  rcjeft  fo  plain,  proper,  and  intelligible 
a  word  in  a  will  as  this,  which  probably  was  inferred  to  avoid 
the  prolixity  of  naming  the  feveral  other  towns  in  which  the 
premiflbs  lay,  it  being  a  great  cftate,  and  difficult,  at  the  time 
of  making  the  will,  and  when  the  teftator  might  be  fuppofed 
to  have  been  inops  confilii  and  without  his  writings,  to  particu- 
larize all  the  towns.  That  the  word  elfewhere  was  therefore 
tlie  moft  fignificant,  fcnfible  and  comprehenfive  word  that 
could  be  ufed  for  that  purpofe,  equivalent  to  the  naming  of 
them  •,  and  it  would  be  of  the  moft  dangerous  confequeace^ 
mider  pretence  of  conftruing  this  will,  and  affifting  the  tefta- 
tor*8  intentions,  to  rejeft  a  word  fo  material  to  be  made  ufe 
of,  both  for  the  fake  of  brevity  and  fecurity  (i). 


( I )  So  Rfiol^e  v.  Rooke^  ?rc.  Cha.  202. 
ic  2  Vcrn.  461.  S.  C.  Kinjfman  v. 
Kimfman,  2  Vcrn.  560.  Ridout  r. 
fsiiif  I  Atk.  49^.     Freeman  v,   Duh 


of  Cbandos,  Cowp.  360.  363.  j^tlyns^ 
v.  Atkjns^  Cowp.  8o8.  Vide  tamea 
Strong  V.  Teatt^  2  Burr.  912,  &  5  Bro. 
P.C.496.  s.c. 

Thai 
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That  as  to  the  cafe  of  Sir  Thomas  Littleton^  cited  on  the 
i»ther  fide  from  Vem.  and  Vent,  the  queftion  there  principally 
depended  on  the  premifTes  in  controverfy,  being  a  mortgage^ 
Now  an  cftate  though  mortgaged,  continues  ftill  to  be  the 
cftate  of  the  mortgagor,  fubjed  to  tlie  payment  of  the  pledg« 
which  is  upon  it ;  and  the  mortgagee's  right  is  only  to  the 
money  due  upon  the  land,  not  to  the  land  itfclf ;  for  which 
reafon,  till  the  mortgage  is  foreclofed,  it  is  not  proper- 
ly the  mortgagee's  land,  or  to  pafs  as  fuch,  by  the 
devife  of  a!l  his  lands ^  if  the  teftator  has  other  lands  to  fatisfy 
the  words  of  the  will ;  and  in  the  report  of  this  cafe  in  Ventris^ 
it  18  faid,  there  wtrtfime  other  drcumjlances  which  (hewed  the 
teftator  did  not  intend  to  pafs  the  mortgaged  premifTes,  and 
therefore  the  force  of  that  authority  is  out  of  the  cafe.  That 
if  the  devife  had  been  of  all  the  teftator's  lands  and  heredita-^ 
ments,  (without  faying  more)  and  then  had  limited  the  pre- 
mifles  to  the  trufteesyir  loo  years^  remainder  to  Sir  jfohn 
Cheftn'  in  fee,  this  had  been  good ;  the  words  lands  and  here^ 
ikaments  would  have  pafled  the  reverfion  in  fee  in  the  lands ; 
and  the  words  not  otherwife  by  me  fettled^  could  have  excepted 
only  that  ejlate  in  the  lands  which  was  otherwife  before  fettled: 
jwhereas  it  is  plain  that  the  reverfion  in  fee  was  not  fettled 
and  therefore  would  pafs  by  the  will ;  the  land  carl  no  further 
be  faid  to  be  fettled,  than  the  eftates  therein  are  exhaujled : 
bat  the  reverfion  in  fee  of  this  land  not  being  fettled,  the  land, 
as  to  fuch  reverfion,  is  not  fettled ;  fo  that  the  fame  lands  in 
feveral  refpefts  •  may  be  faid  to  be  fettled  and  unfettlcd,  {viz.) 
with  regard  to  all  tlie  eftates  exhaufted,  and  of  which  par- 
ticular eftates  are  limited,  the  land,  as  to  thefe  eftates,  may 
well  be  faid  to  be  fettled  :  thougji  in  refpefl:  of  the  reverfion 
in  fee,  it  may  properly  be  faid  the  land  is  not  fettled. 
That  it  was  material,  that  this  reverfion  in  fee  which  re- 
mains Unfettled,  is  part  of  the  old  cftate  ;  fo  that  if  the  perfon 
xnaking  this  fettlement  was  feifcd  in  fee  as  heir  on  the  part  of 
the  mother,  he  (hall  ftill  be  feifed  of  this  reverfion  as  of  his 
old  eftate^  and  as  heir  of  the  mother's  fide,  as  before.  In  like 
manner,  if  the  lands  were  before  Gavelkind,  or  Borough  Eng* 
li/bi  this  reverfion,  as  part  of  the  old  eitate,  ftiall  defcend  in 
Oavelkind  2ai&  Borough  EngliJh'SiS  before  :  wherefore,  with  re- 
gard to  this  reverfio^tUle  land  is  with  (lrl£t  propriety  faid  to  be 

£  a  unfettlcdy 


CktiTii  V. 


Th^farrieUnti 
may  be  Cu4  Co 
be  fettled  and 
unfifcctledy  (vis.) 
fettled  AS  far  at 
the  ufe  thereof 
it  limited,  and^ 
unfetcled  at  to 
the  reverfion^ 

[•63  ] 

The  revet  fion 
in  fee  ii  part  of 
the  old  eflatc) 
and  if  theoinftr 
bad  the  lattd  at 
heir  of  the  mo*- 
thefr  the  fam< 
ihdl  defcend  to 
the  heir  on  the 
mothef^s  fide  ) 
fo  if  it  wit  bo- 
roogh  £ngi(h, 
orgardlcind,  iC 
ihall  defcefd 
Mcordiaily. 
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Chest»«  v.  unfettlcd,  and  the  owner  feifcd  thereof  as  part  of  his  old  eftatc^ 
his  oid  property  and  dctmniofi,  Befides,  nothing  can  be  faid  to 
befettied,  but  what  the  party  who  made  the  fetilement  has  not 
a  power  over  \  whereas  the  revcrfion  in  fee  continues  in  the 
power  of  him  from  whom  the  cftate  firftmovcd,  and  therefore 
cannot  be  faid  to  be  fettled. 

The  Lord  Chief  Baron  obfcrved,  that  he  looked  upon  the 
cafe  of  [E]  JVheeler  verfus  Jf^alJron,  to  have  been  the  firft  cafe 
of  this  nature,  which  had  been  adjudged,  and  is  in  Alien* j  Re-' 
forts  28.  Next  came  the  cafe  of  LiJcot  verfus  WilLivSy  which 
though  adjudged  other  wife  in  the  reign  of  King  James  the 
Second,  and  about  the  fame  time  with  that  of  Hyly  verfus 
t  64  ]  ^yh^  y^^  afterwards,  in  tlie  reign  of  King  Ji^illiatn,  error  was 
brought  of  the  judgment  in  the  cafe  of  Lidcot  verfus  IVillows^ 
and  the  judgment  reverfed.  See  Carthenv  50.  3  Ai^d.  229. 
alfo  2  Vent,  282.  So  that  the  cafe  of  Hyly  verfus  Hyly  may 
well  be  faid  not  to  be  law,  it  being  adjudged  the  fame  way, 
and  about  the  fame  time,  with  tliat  of  Lidcot  and  JVillows  ; 
and  as  the- judgment  of  the  latter  was  reverfed  upon  error^  fo 
alfo  would  the  former  have  been,  had  error  been  broaght 
thereof  5  and  that,  agreeable  to  the  cafe  of  Lidcot  and  Willows^ 
was  that  of  Cook  verfus  Gerrard^  i  Lev.  212.  And  the  court 
hid  great  ftrcfs  on  the  cafe  of  Strode  verfus  Lady  Ruffell^  which 
was  affirmed  in  the  Houfe  ofLcrds^  and  as  ftrong  as  the  princi- 
pal cafe,  being  a  devife  of  all  the  teftator's  land  out  of  fettle^ 
tnent ;  which  words  were  determined  to  pafs  the  reverfton  in  fee 
of  the  lands  in  fettlement  •,  obferving,  that  this  refolution 
^  bound  them  down  in  the  principal  cafe  ;  and  that  the  cafe,  of 
a  fou  inheriting  the  honour  muft  be  as  ftrong  as  that  of  2 
fiftcr's  fon,  who  in  the  abovemcniioned  cafe  was  the  devifce 
of  Sir  William  Litton. 

And  as  to  what  had  been  inferred  from   Sir  John  Chejler 
the  teftator's  having  devifed  Btrry  Fieldxo  William  Chefler^xA 


[E]  The  reporter  here  remarks,  that  in  the  cafe  of  7rv  verfus  Ajy,  heard  at 
the  Rolls,  Trinity  1731,  i\\\%Z2S^Ci{  WkeeUr  vtiiKiilVahiron  being  cited,  his 
Honor  fent  for  the  record  ;  from  whence  it  appeared  to  have  been  found  by  the 
fpecial  verdid,  that,  un his  the  reverfion  in  fee  pafl'cd  by  the  will,  there  would 
not  be  fufficicnt  to  pay  the  tcllator's  debts  j  which  rcafon  is  xiot  taken  notice  of 
in  the  book.  ^ 

hit 
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Chbstzr  «• 

CuiSTtA. 


his  heirs,  (v/z.)  that  the  faiJ  field  and  the  capital  mefluage 
were  intended  to  go  together,  and  not  to  be  parted  5  the  court 
took  notice,  this  was  but  a  flight  circumftance,  and  that  if 
there  was  any  ftrength  in  it,  then  the  iicld  fhould  have  been 
devifed  to  the  fame  ufes  and  to  the  fame  cftates,  as  the  capital 
meiTuage  was  limited  by  the  fettlcment  made  on  tlic  faid  IViU 
Ham  Cbefier*s  marriage.  Whereupon  the  decree  was  in  favour 
of  Sir  John  Chejler  the  defendant,  by  the  unanimous  opinion 
of  the  Lord  Chancellor,  Lord  Chief  Juilice,  Lord  Chief  Baron 
and  Mr.  Juftice  Price  ( i ). 

(1)  Reg.  Lib.  B.  1729.  fol.  390. 


Barlow  verfus  Bateman.  ^^'^  i^- 

MR.  Barlow^   of   WaUsy    gave  an   additional  legacy  of  Sir  Joseph 

1000/.  to  his  daughter,  upon  condition  that  flic  mar-  of  [j^c^r Ju,^^**^ 

ricd  a  man  who  bore  the  name  and  arms  of  Barkiv  \  and  in  bev.fc .f  aie- 

cafc  the  daughter  married  one  who  fhould  not  bear  the  name  ^^-^^^  ro»/*me 

o  ^  on  condition  /he 

and  arms  oi  Bathw^  then  the  teflator  devifed  the  1000/.  to  --na- ry  a  m^n  of 

the  plaintiff  ( I ).    The  daughter  married  the  defendant,  whofe  bImo^^  ^^. 

name  was  Butt-man  \  hut  about  three  weeks  before  tl.c  -mar-  ^''='^»  "^o"  him 

riage  he  called  \\\m{c\i  Barlow  \   and  it  was  faid,  that   ic  was  Birl.w,  ani  the 

ufual  to  have  an  acl  of  parliament  to  take  a  new  name,  which  [*^^*  mar ,« 

had  not  been  done  in  the  principal  cafe.     Eefidcs,  it  was  the  perform  a  u.c  of 

intention  of  the  tcflator,  that  the  perfon  who  fhould  marry  In!  equity  ^m 

his  daughter,  and  be  intitled  to  this  additional  Iciracy,  fhould  "^^  ^ez-.^Lz  :he 

I.                  r    J-     r       -I             J    t,               •    •      II     u              J  huib.nd  tore- 
be  one  of  his  family,  and  have  ongmally  borne  that  name  ;  tain  ih«c  niime. 


(1)  **  Item,  I  give  and  bequeath  to  "  fon  not  bearing  the  furnameof^^r/^^Tt', 

**  my  kiofwoman,   Mary  Barlow,    the  "  then  I  give  the  fuid   lall  mentiuned 

**  fam  of  1000  /.  to  be  paid  her^t  her  **  fum  of  1000/.  unto  Charus  Durl  w.'* 

"age  of  2 1  years  or  marriage,  which  The  ^tkn^Aixt  Robert  Bau  man  by  his 

••  (hall  firft  happen.     Item,  in  cafe  the  anfwer  admitted,   that  on  the  occjjim  of 
*' faid  Maty  Barlow  fhall    marry  with   .bis  marriage  and  not  bejWc,   he  alii,  ned 

"  any  perfon  of  the  farname  of  Barlo^cj.  and  took  upon  liiin  the  name  o^B^i  U  :y, 

"then  I  give  her  the  further  fum  or  that  his  father's  name  was  Ji/i/^;//^?//,  and 

"  1000/.  to  be  paid  heron  the  day  of  that  he  aflbmed  and  took  upon  him  iht? 

*^  fuch  her  marriage  with  a^ar/o-Tv  afore-  name  of //^r/^iy,  in  order  to  '.'ititi  Wixix 

"  faid  ;  but  if  the  faid  Maty  Barlow  fhall  to  the  faid  fum  of  i  ooc  /.  deviiVd  iv»  liu- 

♦*  die  unmarried,  or  fhall  marry  a  per-  faid  Mary  upon  the  condition  ai. ; .  Uva, 

E  3  vL-.:r-;:;ii 


«5 


Bah  LAW  «• 


pk  were  calteo 
by  theircbriftian 
ramet,  and  tkr 
placet  of  their 
biitha,  at  Th<H> 

Sal  of  D.  &c. 
ne  may  of 
kimfelt,  and 
without  an  u€t 
of  parliamcflty 
^hattge  hit 
name,  and  take 
^  oew  one. 

(•66] 
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whereas  the  defendant  was  of  a  family  much  inferior,  and 
would,  in  all  probility,  as  foon  as  he  (hould  have  received  die 
legacy,  take  again  his  true  name  of  Bateman  \  wherefore  the 
plaintiff  claimed  the  iogo/. 

Mqfler  of  the  Rolls :  Tlie  plaintiff  would  iniitle  himfelf  to 
this  legacy  as  a  devife  over,  on  a  fuppoCtion  that  the  daugli- 
ter  has  forfeited  it  -,  but  I  am  of  opinion,  that  the  condition  is 
eomplied  with,  by  the  defendant's  taking  the  name  ol Barlow: 
furnames  are  not  of  very  great  antiquity ;  for  in  ancient  times 
the  appellations  of  perfons  were  by  their  chriftian  names  and 
the  places  of  their  habitation  ;  as  Thomas  of  Dale^  (viz.)  the 
place  where  he  lived.  I  am  fatisfitd  the  ufage  of  paffmg 
ads  of  parliament  for  the  taking  upon  one  a  furname,  is  but 
modern  ;  and  that  any  one  may  take  upon  him  what  furname, 
and  as  many  furnames  as  he  pleafes,  without  an  aft  of  parlia* 
mcnt.*  Whereupon,  though  the  pluintiPs  counfel  defired  the 
court  would  dired,  tliatthe  defendant  (hould  ever  after  retain 
the  furname  of  Uizr/owy  from  an  apprehenfion  that  he  would 
when  he  (hould  have  received  the  legacy,  refume  his  old 
name  of  Bateman ;  yec  his  Honor  refufed  to  make  any  fuch 
decree  (i). 


(1)  But  upon  appeal  to  the  Houfe     Honor's  decree  was  rcvcrfcd.     ^  Bro. 
of  Lords  on   id  of  -V/nV,   1735*  his     P.  C.  194. 


Cafe  17. 


Sir  JotiTH 
JCICTLL,  Maf- 
ter  of  the  Rolls. 


John  Roberts,  Efq;  and  Catherine?  p.  -  ^^ 
his  Wife,  J  ^* 


David   Roberts,  Efq;  the  fon 
the  Plaintiff  Roberts, 


1 


Defendant, 


tt  for  the    ^TTA  H  E  bill  was  to  be  relieved  againft  an  underhand  bond, 
nftbe        ^     dated  the  firft  oi  February  1728,  gained  by  the  dcfenr 


A.  treats  for  the 

inirriage  ( 

font  ftod  ib  vu« ^       -       -    w 

^tUementoo  ^  ^^^^^^  David  Roberts  the  fon,  from  the  plaintiiFhis  father,  in 
•  ^wJ^referfii  the  penalty  of  2000/.  for  the  payment  of  1000  /.  within  fbur- 
Zpn:^^%    teen  days  after  the  date  of  the  bond. 

ii^rmmv?in  100 1,  per  •onum,  paylog  1000 1,  to  the  fon.  The  father  treating  .bout  mirryln; 
;  J^nd  wife  the  fon  -V«"  with  the  fecond  wife',  rebtions  to  leleafe  the  1000  L  and  does  releaf. 
ii  •  but  Ukes  a  private  bond  from  the  father  for  the  payment  of  this  loco  1. 5  «^.u'ty  will  not  fee 
afide  this  bond,  bccaufe  it  would  be  injurloui  to  the  ^tt  inaiiia|e,  whic^l  being  pnor  m  tia^a,  it  to 
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The  equity  was,  that  the  bond  was  obtained  by  the  dc-    Bo*K«Tt  v» 
fendant  the  fon  from  the  plaintiff  JoAfj  Roberts  the  father,  in 
fraud  of  an  agreement  nnr^c  on  the  marriage  of  the  plain tiffyoA/i 
Roberts  tlie  father  with  the  other  phintifF  Catherine  his  fecond 
wife,  and  without  the  privity  of  her,  or  any  of  her  relations. 

The  plaintifF  John  Roberts^s  firft  wife,  wlio  was  the  de- 
fendant's mother,  was  a  confiderable  heirefs,  and  died  leaving 
fereral  children  by  the  plaintifF.  The  defendant  Da%ud  Roberts 
was  the  fecond  fon  ;  for  whom  the  plaintifF  his  father  bought  f  ^7  J 
a  commiflion  of  lieutenancy  in  a  company  of  dragoons  5  after 
which  the  eldeft  fon  dying,  the  defendant  David  Roberts  the 
^bn  intermarried  witli  tlic  fiftcr  of  Mr.  Metier ^  late  one  of  the 
Mafters  of  the  court  of  Chancery,  who  had  a  portion  of  4000  /. 
and  (inter  aP)  the  plaintifF  the  father,  who  was  tenant  by  tlic 
curtcfy  of  all  his  wife's  eflate,  joined  in  fettling  a  good  part  of 
this  eftate  on  his  fon  the  defendant  David  Roberts  in  pofFefFioni 
and  on  his  wife  ■  Melter  5  tPie  refidue  of  the  eftatc  wa« 

limited  to  John  Roberts  the  father  for  Irfe,  remainder  to  David 
Roberts  the  fon,  with  a  power  rcfcrvcd  to  John  Roberts  the 
father  to  fettle  200/.  per  annuntf  (part  of  the  premifFcs  limited 
to  him  for  life)  upon  any  wife  which  the  plaintiff  Roberts  tlic 
father  (hould  marry,  he  the  faid  Roberts  the  father  paying,  ot 
fecuring,  to  the  good  liking  of  tlie  defendant  R$b€rts  the  fon| 
I  coo/. 

The  power  in  the  fcttlcment.  waf^  penned  in  a  flridl  man* 
ner,  byway  of  condition  precedent,  (viz.)  a  provifo,  that 
in  cafe  the  plaintiff  Roberts  the  father  fliould  pay  to  the  de- 
fendant Roberts  the  fon,  or  to  his  good  liking  fecure  to  the  . 
faid  Roberts  the  fon,  1000  /.  it  (hould  be  lawful  for  Roberts  the 
father  to  limit  to  any  wife  that  he  (hould  marry,  lands  of  the 
value  of  200/.  per  annum.  There  was  alfo  a  power  for  the 
defendant  Roberts  the  fon  to  limit  lands  of  400/.  per  annum 
to  any  wife  that  the  fon  (hould  thereafter  marry. 

Afterwards  the  plaintiff  Roberts  the  fattier  entered  into  a 
treaty  of  marriage  with  tlie  plaintifF  Catharine  Barker^  the 
lifter  of  George  Barter  of  Chi/wick^  efqj  who  had  3000/.  por^ 
tion ;  and  thereupon  the  plaintiff  Roberts  the  father  propofed 
to  fettle  thefe  premiffes  of  200  /.  per  annum,  upon  the  faid 
CaSietisff  his  intended  wife  *,   but  then  it  ^ippcaring,   that  the 

E  4  plaintiff' 
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^HlmTt''  f^^^^tiff  Rotfrls  the  father  was  to  pay  looo/.  to  his  fon  DaviJ 
Robert Sy  upon  his  (the  father's)  making  this  jointure  ;  and 
that  the  payment  thereof  would  very  much  ftraighten  the 
^TLiviiSS Roberts  the  father^  unlefs  this  loco/.  was  releafcd,'^ 
the  faid  plaintiff  C^/Am/i^  and  her  relations  would  not  confcnt 
to  the  marriage. 

Upon  which  the  plaintiff  Roberts  the  father  applying  to  his 
fon,  and  informing  him  where  the  marriage  treaty  (luck, 
(namely,  at  the  father's  paying  this  looo/.  to  the  fon)  and 
that  it  could  not  proceed,  unlefs  the  fon  would  relcafe  the 
fame  ;   the  defendant  Roberts  the  fon  did  agree  to  releafe  this 
1000/.  in  confequence  whereof  he  wrote  feveral  letters  to 
Roberts  the  father,  intimating  that  he  would, releafe  the  looo/. 
But  it  did  not  appear,  that  the  fon*s  wife,  or  any  of  her  re- 
lations,   were   confenting  to   fuch  releafe.      Howevcr>    the 
plaintiff  the  father  introduced  his  fon  into  Mr.  Barker^s  com- 
pany, on  which  occafion  the  fon   expreffed  himfclf  pleafed 
with  the  intended  match ;  but  not  long  after,  the  defendant 
Roberts  the  fon  began  to  recede  from  his  promife,  and  infifted 
with  his  father,  that  if  he,  the  fon,  releafed  this  looo/.  to  the 
father,  then  the  father  fhould  give  him,  the  fon,  a  bond  for 
the  payment  thereof  within  a  (hort  time  after  the  father's  mar- 
riage ;  to  which  the  fatlier,  being  very  much  fet  upon  thi$ 
fecond  marriage,  did  at  length  confcnt^  (viz,)  to  give  a  bond 
to  the  fon  for  the  payment  of  the  looo  /.  upon  the  fon's  giving 
a  releafe  to  the  father  :  and  the  bond  which  the  father  was  to 
give  to  the  fon,  was,  to  pay  the  looo/.  to  the  fon  within  a 
fortnight  after  the  father's  marriage.     But  this  agreement  for 
the  father's  giving  the  faid  bond  to  the  fqn,  was  without  the 
privity  of  the  faid  Catherine  Barker  the  intended  wife,  or  any 
pf  her  relations. 


I691 


Thereupon  a  releafe  wa^  prepared  for  this  purpofe,  which 
Roberts  the  fon  did  execute,  and  the  father  privately  gave  his 
bond  for  the  payment  of  looo/.  to  his  fon;  but  the  releafe  of 
the  fon  not  being  thought  effeftual  by  the  friends  of  the  faid 
Catherine  Barker^  another  leafe  was  prepared  for  him  to  exe- 
cute, which  accordingly  Roberts  the  fon  did  execute  for  thi$ 
1000/.  but  a  day  or  two  before  the  marriage ;  and  the  father 
^id  about  the  fame  time,   or  foon  after,  execute  a  new  bond 
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to  thefon,  but  this  bond  as  the  former,  was  given  by  Roberts     *oi^t«  ^ 
the  father  without  the  privity  of  Catherine  his  intended  wife, 
or  any  of  her  relations. 

The  marriage  between  Roberts  the  .father  and  the  faid  Ca^ 
therine  took  efFeft,  and  the  portion  of  3000/.  was  paid. 
Afterwards  the  defendant  Roberts  the  fon  fucd  his  father  on  this 
bond  for  looq/.  upon  which  the  father  7?c/vr/j  brought  a  bill 
in  equity  againfl  his  fon,  and  on  motion  before  the  Mafter 
of  the  Rolls,  had  an  injunflion  on  the  merits  :  and  now  be* 
tween  the  feals  after  Tritiity  Term,  the  caufe  came  on  to  be 
Jicard  at  the  Rolls.     When 

On  behalf  of  the  plaintiffs  it  was  infifted,  that  it  was  plain 
this  bond  for  the  looo/.  in  queftion,  was  obtained  from  the 
plaintiff  Roberts  the  father  without  the  privity  of  the  plaintiff 
Catherine  the  wife,  or  any  of  her  relations  ;  that  it  feemed  iis 
plain,  that  neither  Catherine  the  wife,  nor  any  of  her  relations, 
would  have  confented  to  the  match,  had  they  known  of  this 
underhand  bond  being  given  by  the  plaintiff  Roberts  the 
father  to  the  defendant  his  fon ;  which  appeared  flill  more 
evidently  by  the  great  caution  made  ufe  of  by  the  plaintiff 
Catherine  and  her  relations,  in  excepting  to  the  firft  releafe  [  70  J 
executed  by  the  defendant  Roberts^  as  not  fufficient  and 
efie£hial;  and  in  infifting  upon  another  releafe  which  was 
thought  more  effeflual,  and  had  been  execufed  by  the  de- 
fendant Roberts  the  fon ;  that  whenever  any  of  thcfe  under- 
hand agreements  on  marriage  came  in  judgment,  the  court 
conftantly  declared  an  abhorrence  of  them,  as  being  in  fraud 
of  die  marriage,  and  generally  tending  to  make  the  marriage 
,^nhappy ;  and  that  every  thing  which  had,  or  feemed  likely 
to  have,  tliofe  cffefls,  ought  highly  to  be  difcouraged. 

That  for  this  reafon  equity  is  careful  that  the  open  and 
publick  contract  made  upon  the  marriage  fhould  take  place, 
and  will  not  fuffcr  that  to  be  infringed  by  any  clandeftine  and 
private  agreement  whatever;  nay,  fo  odious  in  a  court  of 
equity  are  all  fecret  and  under-hand  dealings,  as  to  intitle  to 
relief  even  the  hufband  himfelf,  though  party  to  the  fraud  and 
confenting  to  the  agreement :  but  in  the  principal  cafe,  the 
l>ond  given  by  the  hufband  for  the  payment  of  the  money, 
did  in  confequence  ztkGt  the  wife.  loooA  was  a  confider- 
M^  fom  of  money,  for  which,  when  the  hufband  fhould  be 

called 
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"rJ*^*  ••  cillcd  upon,  he  muft  be  difablcd  thereby  from  maintaxnmg 
his  wife,  at  kaft  in  fo  comfortable  a  manner  as  otherwife  he 
might,  and  probably  would  have  done,  and  therefore  it  was 
proper  the  wife  (hould  be,  as  here  (lie  was,  a  co-plaintifF^  m 
order  to  conteft  and  fet  afide  the  bond. 

That  it  was  true,  the  bond  in  queftion,  was  only  for  looo/. 
but  it  might  have  been  for  10,000/.  and  if  the  prefent  bond 
for  1000/.  were  allowed  to  be  good,  by  the  fame  reafon  a 
bond  for  10,000/.  had  been  good  alfo,  which  muft  utterly 
have  incapacitated  the  plaintiff  Roberts  from  maintaining  hit 
[  71  ]  wife,  who  muft  in  fuch  cafe  have  gone  back  to,  and  been  a 
clog  upon,  her  relations,  although  (he  had  brought  fo  con(i«* 
derable  a  portion  as  3000  /• 

It  was  admitted  to  be  in  proof,  that  the  plaintiff  ^oi^r/j  the 
father,  did  in  all  outward  appearance  execute  this  honifreelj. 
But  this  was  not  at  all  material ;  for  ftill  it  was  a  clandcftme 
bond,  given  without  the  privity  of  the  wife  or  her  relationst 
and  would,  as  was  before  obferved,  if  difcovered,  in  all  pro« 
bability  have  prevented  the  marriage. 

That  innumerable  precedents  might  be  allcdged,  where  the 
hu(band  not  only  was  pqfflve  in  confenting  to  the  underhand 
agreement,  but  had  alfo  been  a^ivt  in  encouraging  it  ^  and 
yet  had  been  relieved  againft  his  own  a£b,  fraud  and  con- 
trivance ;  which  doubtlefs  was  done  in  favour  to  thc^  wife, 
and  to  the  end  her  hufband  might  not  thereby.be  difabled  from 
the  better  maintaining  her,  who  in  the  prefent  cafe  was  not 
pretended  to  have  known  any  thing  of  the  bond,  but  to  have 
been  intirely  innocent,  and  free  from  the  leaft  imputation  of 
fraud. 

And  as  to  the  jointure  made  upon  the  wife  in  this  cafe,  it 
was  faid  to  be  a  hard  bargain,  being  but  a  jointure  of  200/. 
per  annum  ^  for  3000/.  portion:  whereas  it  is  ufual  to  fettle 
loo/.  ptr  annum  for  every  1000  /•  and  thb  200 /•  per  annum 
lay  at  a  great  diftance,  in  IValeSy  without  any  the  leaft  pro- 
vifion  for  the  children  of  the  marriage. 

That  with  regard  to  the  father's  power  referved  to  him  to 
make  a  jointure,  it  was  obfervable,  he  was  made  to  pay 
1 000 /•  for  it|  for  a  power  to  limit  only  an  eftate  for  life,  and 

thi4 
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this  in  rcverfion  too,  after  another  life  :  fo  that  if  Roherts  the     l^»«»Tt  v. 

father  fliould  happen  to  furvivc  his  wife,  it  would  have  been 

paid  for  nothing  ;  that  it  was  at  the  rate  of  five  years  purchafe, 

which  was  holding  him  to  rigorous  terms,  efpecially  when  at 

the  {ame  time  the  fon  was  intruded  with  a  power  of  making 

double  that  jointure  being  allowed  to  make  a  jointure  of 

400  /•  per  annum,  without  paying  one  farthing  for  it. 

It  was  admitted  this  was  a  bond  given  by  the  father  to  the 
fon,  not  by  the  fon  to  the  father ;  fo  that  the  ufual  argument 
of  its  having  been  given  by  compulfion  or  coercion  might 
£eem  not  applicable  in  this  cafe :  but  dill  the  fraud  was  not 
the  lefs  upon  the  plaintiff  Catterint,  who  was  intirely  inno- 
cent, and  kept  in  ignorance  of  it.  The  wife  was  equally  a 
fufierer,  and  her  relations  impofed  on  to  as  great  a  degree,  as 
if  {he  had  been  the  wife  of  the  fon,  not  of  the  father.  And  as 
to  authorities,  they  were  very  ftrong,  as  in  i  Fern.  343. 
Redman's  cafe  ^  fo  i  Fenu  475.  Gales  verfus  LinJo  ;  in  which 
cafes  the  wife  as  well  as  the  huiband  was  particeps  crimlnis^ 
and  yet  relieved.  Tlie  fame  in  {a)  Turtcn  verfus  Betifon^ 
2  Fern.  764.  Wherefore  it  was  prayed,  that  as  the  court 
formerly  ordered  an  injun£lion  till  the  hearing,  fo  they  would 
now  grant  a  perpetual  injunction. 

On  the  other  fide  it  ^^-as  urged,  that  in  the  principal  caft 
the  plaintiff  Rfiherts  the  father  was  not  only  party  to  what  was 
here  called  the  fraud,  in  giving  this  underhand  bond  for  the 
payment  of  the  1000  A  but  that,  upon  the  defendant  Roberts 
the  fon's  marriage,  when  he  referved  to  himielf  a  power  to 
make  a  Jointure  of  200  /.  to  any  wife  whom  he  ihould  there- 
after marry,  he  himfelf  made  a  private  agreement  with  his  fon, 
diat  the  latter  fliouAd  releafe  this  1000  /•  to  him  ;  and  the  very 
bill  fets  forth,  that  the  fon  the  defendant  Roberts,  at  the  time  [  73  J 
when  he  made  his  marriage  fettlement,  did  declare  before  fe- 
▼eral  perfons,  that  he  would  not  infill  upon  fuch  claim,  nor 
cxpe£l  payment  of  the  looo/. 

So  that  all  that  could  be  alledged  in  favour  of  the  fecond 
wife  of  the  plaintiflF  Roberts  the  father,  might  likewife  be  faid 
<m  behalf  of  the  wife  of  the  defendant  Roberts  the  fon ;  and  if 


^a)  See  vol.  1.  498.  where  there  is  a  note  referring  to  this  cafe. 

it 
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It  fliould  be  infilled  to  be  injurious  to  the  plaintiff  Cathermr^ 
the  fecond  wife  of  the  father,  that  this  private  agreement 
ihould  take  place ;  it  muft  be  allowed  to  be  no  lefs  prejudicial 
to  the  wife  of  the  fon,  that  the  private  underhand  agreement 
for  the  releafing,  or  not  infifting  on  the  payment  of  the  looo  /. 
on  the  father's  making  a  jointure  on  the  fecond  wife,  fhould 
hold  good ;  and  it  was  plain  that  the  agreement  on  the  mar- 
•'  riage  of  the  fon,  that  the  father,  if  he  fettled  a  jointure  on  a 
fecond  wife,  fliould  pay  i  coo  /.  was  made  on  a  valuable  confi- 
deration,  and  with  a  view  to  prevent  the  father's  marrying 
again.  Then  if  the  plaintiff  Roberts  the  fatlier,  had  not  an 
undoubted  equity  on  his  fide,  and  the  law  fliould  be  in  favour 
of  the  defendant  Roberts  the  fon,  (as  clearly  it  was,  the  bond 
being  good  at  law)  the  fon's  bond  muft  prevail. 

That  as  it  appeared  from  the  fon's  fettlement,  that  this  pro- 
vifion  was  made  at  the  inftance  of  the  firft  wife's  friends,  that, 
if  the  father  married  again,  he  fliould,  on  his  making  a  join, 
lure  on  a  fecond  wife,  pay  looo  /.  to  the  fon  ;  the  fecond  wife 
or  her  friends  ought  to  have  applied  to  the  relations  and  truf- 
tces  under  the  firft  fettlement^  and  to  have  given  them  notice 
of  this  intended  rcleafe  of  the  i  coo  /.  they  being  in  fome  mea- 
fure,  in  equity,  intereftcd  therein. 

[  74  ]  [Here  tlie  court  propofed  it  to  the  plaintiff's  counfcl,  whe- 

ther they  had  known  or  could  cite  any  precedent  of  an  under- 
hand agreement  to  give  a  bond  on  a  marriage  being  fet  afide, 
which  when  done,  would  be  injurious  to  a  former  agreement 
made  upon  a  valuable  confideration  ? 

To  which  It  was  anfwered,  that  whatever  agreement  or 
promife  the  fon  might  make  to  the  father  of  his  not  infifting 
to  be  paid  this  looo  /•  on  the  father's  fecond  marriage,  yet  it 
did  not  appear  that  the  father  ever  required  a  bond  or  cove- 
nant from  the  fon  to  oblige  him  to  it  j  and  as  to  any  verbal 
agreement  to  that  purpofe,  fuppofing  there  were  any  fuch,  the 
fon  muft  know  it  would  not  be  binding  ;  and  it  would  be  hard 
that  this  agreement  for  the  father's  giving  a  bond  to  pay  this 
1000/.  to  the  fon  (which  was  plainly  an  underhand  bond) 
fliould  be  binding  to  the  prejudice  of  the  father's  fecond  wife, 
who  brought  a  good  portion,  and  was  at  Icaft  herfelf  innoceut 
of  any  fraud,  whatever  imputation  of  that  kind  might  lie  on 
tlie  hufl)and.] 
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Mafer  rf  the  Rolls  :  It  is  moft  true  that  equity  does  abhor     ^^JJ*^^ J' 
all  underhand  agreements  (i)  in  cafes  of  marriage ;  and  per- 
haps, this  may  be  the  only  inftance  in  equity,  where  a  perfon, 
though  particeps  criminiSi  (hall  yet  be  allowed  to  avoid  his  own 
ads.     Marriages  ought  to  be  encouraged,  to  which  end,  the 
open  and  publick  agreements  on  marriage  treaties  fliould  be 
fupported  and  made  good.     It  is  not  ufual  in  cafes  of  this  na- 
ture  for  the  wife  to  be  made  a  co-plaintiff  with  the  hufband, 
in  order  to  avoid  the  agreement,  but  the  hufband  has  been  re- 
lieved on  a  bill  brought  by  him  alone.     And  therefore,  I  do 
not  think  that  the  wife's  joining  in  this  bill,  at  all  alters  the 
cafe.     Neither  does  it  make  any  difference,  that  the  fatl^cr        [  75  ] 
fceks  here  to  be  relieved  againft  the  bond.     No  evidence  has 
been  given  of  his  having  made  ufe  of  his  paternal  authority, 
and  the  father  is  as  much  at  liberty  to  marry  again  as  the  fon. 

But  what  I  take  to  be  material  is,  that  whatever  arguments 
can  be  mfte  ufe  of  in  favour  of  the  plaintiff  Catherine^  tlic 
father's  iecond  wife,  or  of  her  hufband,  to  prove  that  the  fatlier 


.  (  1  )    So,    Arundel   v.    TrruiUian^    l 
Chan.   Rep.   47.     Drury  v.  Hooke,   i 
Vera.  412.     Smith  v.  Bruninj^  2  Vcrn. 
392.     StrihUchlll  V.  Brett ^  2  Vern.  446. 
Zmith  V.  AykwelU  3  Atk.  566.  CoU  v. 
Gib/TtL,  1  Vez.  503.  which  arc  cafes  of 
dired  marriage  brocage  ;   and  in  the 
cafe  of  Shirley  v.  Martin^  in  the  Exche- 
quer, on   14th  Nov.  I779>  the  court 
was  of  opinion,  that  concradts  of  this 
nature  being  avoided  on  reafonsofpub- 
lie  inconvenience,  would  not  admit  of 
fnbfeqaent  confirmation  by  the  party— - 
So,  any  private  agreement  or  treaty  in- 
fringing the  open  and  public  agree- 
ment  or  marriage,  is  considered  as 
fraudulent.  Peyton  y.Bladivell^i  Vern. 
240.    Redman  v.  Redman ,  i  Vern.  348. 
Gale  V.  Lindo^  1  Vern.  475.    LamUe  v. 
Hammun^  2  Vern.  499.     Kent  v.  AUen, 
2  Vern.    5S8.     IVeiber  v.   Farmer^  2 
Bro.   P.  C.  88.     Motri/on  v.  Arbutbnot, 
I  Bro.  Cha.  Rep.  548.  note.   Pitcairne 
▼.  Oghcurnft  2  Vez.  375.     In  Neville  v. 
Wilkinfom^  before  Lord  TburloHiu,  in  No- 
vember 1 7  82,  his  lordfhip  fi^id  he  would 
noc  lay  it  down  as  a  rule,  thdt  fraud  in 


cafes  of  this  nature  muil  be  upon  an 
article  expreJslycontraQedfor^  but  any  re- 
prefentation  misleading  the  parties  con« 
trading  on  the  fubjedl  of  the  contract, 
was  within  the  principle  of  the  other 
cafes,  and  his  lordfhip  relieved  by  in- 
jundlion  againil  a  bond  entered  into  by 
the  plaintiff  to  the  defendant  before  the 
plaintiff's  treaty*  of  marriage,  the  de- 
fendant having  by  the  plaintiff's  de« 
iire,  upon  the  occafion  of  fuch  treaty, 
mifreprefentcd  to  the  wife's  father  the 
amount  of  the  plaintiff's  debts,  and 
particularly  concealed  from  him  the 
bond  in  queilion ;  and  this  relief  was 
given,  although  it  did  not  appear  that 
there  was  any  adtual  (lipulation  on  the 
part  of  the  wife's  father,  in  refpe£l  of 
the  amount  of  the  plaintiff's  debts,  i 
Bro.  Cha.  Rep.  543.  S.  C— Videctiam 
Key  V.  Bradjhaw,  2  Vern.  102.  Duke 
of  Hamilton  v.  Lord  Mohun^  ante  t  vol. 
118.  Woodboufe  v.  Shepley^  2  Atk.  5  3 5, 
Blanchet  v.  Fojler^  2  Vez.  264.  Mfrntc- 
fiori  V.  Moutefiorit  i  Bla.  Rep.  363. 
Jack/on   V.    Duchaire,    3  l^rm.    Rep, 

55'-  , 

ougut 
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BoBitTt «.  ought  to  be  difcharged  of  the  bond  for  payment  of  tht  looo  /• 
the  very  fame  arguments  may  be  urged  on  behalf  of  the  fon 
and  his  wife,  to  prove  that  it  ought  to  be  paid.  Thus  fup- 
pofing  it  to  be.  an  hardflitp  upon  the  father's  fecond  wife,  that^ 
her  hufband  fhould  be  forced  to  pay  this  looo  A  in  breach  of 
the  publick  s^nd  open  agreement  made  by  the  fon ;  is  it  not 
equally  an  hardihip  upon  the  fon's  wife,  and  as  much  a  violas 
tion  of  the  open  and  fair  agreement  made  on  her  marriage^ 
that  the  loooA  (hould  not  be  paid  upon  the  father^s  making  a 
fecond  jointure  ?  The  confequcnce  of  which  will  be,  that  as 
the  agreement  on  the  fon's  marriage  was  the  firji^  it  ought  to 
have  the  preference,    ^i  prior  eft  in  tempore y  potior  ejt  in  jure. 

Further :  On  the  face  of  the  bill  it  is  alledged,  that  the  fon^ 
on  his  marriage,  and  when  his  father  agreed  to  pay  the  xooo/. 
on  his  making  a  jointure  to  a  fecond  wife,  engaged  not  to  in- 
fill on,  or  expe£^  the  payment  thereof ;  which  fliews  it  was 
intended  as  a  fraud  upon  the  fon's  wife,  or  her  relanons ;  and 
the  father's  agreeing  to  pay  the  looo/.  on  fuch  contingency, 
might  be  fome  inducement  to  the  fon's  wife  and  her  relatione 
to  come  into  the  match.  But  if  this  had  not  been  charged 
ill  the  bill,  it  ilill  appears  on  the  merits,  that  the  defendant 
Roberts  the  fon  and  his  wife  are  purchafers  of  the  looo  /.  in 
£  7^  3  cafe  of  the  father's  marrying  again  and  making  fuch  jointure^ 
as  he  has  done.  Wherefore,  fince  the  payment  of  this  i  ooo  /. 
by  Roberts  the  father,  may  as  much  contribute  to.  the  com- 
fortable fubfiftence  of  Roberts  the /on  and  his  wi/e^  as  the  non* 
payment  of  it  may  conduce  to  the  comfortable  living  of  the 
father  and  his  wife  j  and  as  by  means  of  this  bond,  Roberts  the 
fon  has  the  law  on  his  fide,  I  think  the  bond  muft  be  paid,  and 
the  only  relief  I  can  give  the  father  is,  to  award  a  perpetual  in- 
jundiion,  upon  payment  of  principal,  intereft  and  cofts  (i). 

In  this  cafe  the  Mailer  of  the  Rolls  obferved,  that  the  prac- 
tice of  the  court,  in  relieving  againd  all  maniage-brocage 
bonds,  plainly  (hewed  it  to  be  their  opinion,  that  every  con- 
trad  relating  to  marriage,  ought  to  be  free  and  open;  and 

<«)Ca.!nPirl.  hc  took  notice,  that  in  the  cafe  of  {a)  Potter  v.  Keen,  where 
76,  et  Tirfc  Law 
ver All  Law,  poft.  39 1 . 


(i)  Reg.  Lib.  B.  1729.  fol.  3x4. 
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likewc  w^  a  bond  to  pay  money  for  procuring  a  marriage,  Ae     l^oiuTt  •• 

Lord  Sfimmers  decreed  in  favour  of  the  bond^  conceiving,  that 

as  the  procuring  a  marriage  was  a  good  confideration  at  law 

for  an  ajfum^t^  fo,  provided  the  bond  were  in  a  reafonable 

fum,  the  fame  might  be  a  good  confideration  for  a  bond  in 

equity.     But  that  the  Lords,  with  great  juftice,  reverfed  the 

Lord  Sommfrs^s  decree,  for  that  it  would  be  of  dangerous 

confequence  to  allow  of  any  fuch  bondsi  as  tending  to  intro* 

4uce  many  improvident  marriages. 


[  77  ]  D  E 
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Cafe  1 8. 

Lord  Chancellor 
King* 
MoC  389. 
A  witneft  or- 
dered to  be  ex- 
amined de  bene 
cfle  where  the 
thing  examined 
into,  lay  only  in 
the  knowledge 
of  the  wicneffy 
and  was  a  mat- 
ter of  great  im- 
portance ;  tho* 
the  witnefi  was 
not  proTed  to  be 
•Id  or  infirm. 


[    78    ] 


Shirley  &  al'  vtrftis  Earl  Ferrers. 

TQOBERT  late  Earl  Ferrers^  was  feifed  in  fee  (among 
many  other  eftates)  of  lands  in  Ireland  of  2coo  Uper  an- 
num :  and  having  feveral  fons  by  his  firft  wife,  {viz.)  Wajh' 
ington^  &c.  and  alfo  having  feveral  fons  by  his  fecond  wife, 
(Silenaj  the  prefent  Countefs  dowager  Ferrers)  the  faid  Earl 
Robert  by  a  fettlement  had  limited  thefe  premifles  in  Irclandy 
to  his  fons  by  his  laft  lady,  the  Countefs  &ilena^  Upon  the 
death  of  Earl  Robert^  the  earldom  defcending  to  Wajbington 
Earl  Ferrers^  his  lordfliip  claimed  title  to  the  premifles  in 
Ireland^  by  virtue  of  a  prior  fettlement  made  thereof  by  Earl 
Robert  in  Alay  1683,  whereby  the  premifles  were  limited  to 
himfelf  for  life,  remainder  to  his  fon  Wajbington  for  life,  re- 
mainder to  his  firft,  &c.  fon  in  tail  male,  remainder  to  every 
other  fon  of  Earl  Robert  in  tail  male  fucceflively,  remainders 
over.  And  it  being  infifted  on  by  the  fons  of  the  fecond  mar- 
riage, that  this  was  a  forged  deed,  an  ijfue  was  direfled  to  try 
the  fame.  Earl  Wajbington  died  without  iflue  male,  and  the 
earldom  defcended  to  the  defendant.  This  fufpefted  deed  of 
May  1683,  had  been  brought  before  the  Mafter  by  Earl  Wajb- 
ington  ;  and  the  younger  fons  by  the  fecond  marriage  and  their 
agents  having  infpefied  it  in  the  Mafter's  hands,  one  Jobn 
Shirley f  born  in  Ireland^  and  to  whom  Earl  Wajbington  had 
(hewn  feveral  favours,  came  to  the  Mafter  to  fee  the  deed,  and 
made  an  affidavit,  that  in  December  1720,  the  deponent  him- 
felf, by  order  of  Earl  Wafnngtony  tranfcribed  this  fuppofed 
deed  from  another  copy  in  parchment ;  and  that,  at  that  time, 
there  was  no  feal,  or  name  fubfcribed,  nor  any  witnefles  to  it  j 
whereas  now  it  appeared,  that  this  very  deed  had  a  fcal  put  to 
it,  and  Earl  Robertas  name  and  title  fubfcribed  to  it,  and  three 
witnefles'  names  indorfed,  though  thofe  witnefles'  names  were 
almoft  rubbed  out. 

2  The 
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The  fons  by  the  fecond  marriage  thereupon  brought  a  fup-  j^""^*|^  •* 
}>leinental  bill  fetting  forth  this  matter,  with  John  Shirlef^ 
affidavit  annexed  ;  and  praying,  that  they  might  be  at  liberty 
to  examine  this  witnefs  in  order  to  have  his  teflimony  per« 
pefuated.  And  now  it  was  moved,  that  the  plaintifFs  might 
examine  this  witnefs  de  bene  epy  the  defendant  having  prayed 
a  commiflion  to  anfwer. 

On  the  other  hand  this  was  oppofed  on  behalf  of  the  Earl, 
by  reafon  there  was  not  the  common  affidavit,  that  the  wit- 
nefs was  old,  or  infirm,  or  in  any  danger  of  dying :  and  it 
was  faid  to  be  againft  the  conftant  courfe  to  grant  fuch  mo- 
tion, but  upon  very  full  affidavits  of  the  witnefs's  not  only 
being  old,  but  alfo  infirm,  and  in  danger  of  dying. 

But  the  Lord  Chancellor  (after  this  had  been  twice  moved) 
ta  affidavit  made,  that  no  other  perfon  was  privy  to  this 
matter,  as  the  plaintifis  knew  or  believed,  did  order  that  the  [  79  ] 
plaintifis  (hould  be  at  liberty  to  examine  this  witnefs  Shirley  de 
bene  {^;  in  regard  he^  as  well  as  all  others,  might  die,  and 
by  that  means  the  plaintiffs  might  be  deprived  of  his  teflimony ; 
and  for  that  this  matter  lay  in  the  privity  of  this  witnefs  ( i) 
only,  and  was  of  great  importance  *,  but  that  if  he  were  then 
living,  the  plaintifls  (hould  produce  him  at  the  trial  (2)* 

Afterwards,  on  the  trial  of  the  IfTue,  at  the  bar  of  the  king's 
bench,  Hillary^  '730>  ^^  deed  was  found  to  be  forged,  upon 
the  evidence  given  by  this  witnefs. 

(i)  So,  Pearfin  v.  Ward^  in  Cha.  (2)  Vide  Pbilif€   v.  Care^w^  ante, 

Fei.  28,  1785*     Brjdges  v.  Hatch,  in     1  vol.  117. 
Qhsu  Jan.  19,  1788. 


Jones  verfus  Earl  of  Strafford  &  al\  Cafe  19. 

THE  plaintiff,  as  adminiftrator  during  the  m^ority  of  Lord ChanctUor 
four  infant  children,  of  the  geods  and  chattels  of  one   {^',"  chief 
Bromeli^   who  died  inteftate,  brought  his  bill  to  recover  a  JufticeRAr- 
debt  by  bond  for  aooo/.  dated  fo  long  fince  as  1685,  and  a   r£q!*'ca.Ab, 
6ebt  by  note  for  800 /•  dated  fo  long  fince  as  1686,  both  pre-   *53*  P^  >>• 
tended  to  have  been  given  by  Sir  Ifenry  Johnfon^   knight. 
The  biU  aUedged,  that  Sir   Henry  Johnfm  by  his  will  had 
fubjeded  his  lands  to  pay  his  debts,  and  was  brought  by  the 
Vol.  IIL  ^  plaintiff* 


.«r^ 


79 

Jon  1 1  v« 

Earl  of 

STRArroRP. 


5  80   ] 


41  dcfeodant 
«ftnnot  demur 
•nd  pieadjfOrde- 
fnur  and  anfwer 
to  the  fame  part 
of  a  bill;  for  the 
plea,  &c.  over- 
rules the  dc 
liurrer* 
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plaintiff  againft  the  defendant  the  Earl  of  Strafcrdy  as  admlni-' 
ftrator,  with  the  will  annexed  of  Sir  Henry  Johnfoti^  (on  the 
executor's  renouncing)  and  againft  his  heir  at  law  and  devifee  \ 
and  it  appeared  by  the  bill,  that  one  of  the  faid  four  infants, 
being  the  eldeft,  and  a  daughter,  was  married  to  J.  N.  wha 
was  of  age,  and  a  co-plaintiff,  and  who  fucd  as  one  of  age, 
and  not  by  his  prockiiti  amy  or  guardian. 

The  defendant  the  Earl  of  Strafordy  as  to  thnt  part  of  tI)C 
bill  which  foughc  to  recover  the  2000  /.  of  the  money  due  oit 
the  f\iid  bond,  or  the  money  due  on  the  faid  note  from  tlie 
faid  Sir  Henry  John/on^  or  the  defendant  as  his  adminiftrator, 
or  which  fought  any  relief  in  relation  thereto,  or  any  disco- 
very in  order  to  fuch  relief,  demurred  y-  for  that  it  appeared 
on  the  face  of  the  bill,  and  of  the  plaintiff's  own  fliewing, 
that  as  the  plaintiff's  title  was  only  as  adminiftrator  of  Broimll^ 
fo  the  adminiftration  was  determined  by  t!ic  infant  daughter's 
having  married  an  huftjan^l  v»  ho  was  of  a;Tc  ;  ulfo,  as  to  fucli 
part  of  the  bill  as  fought  to  recover  rhj  800/.  or  money  due 
on  the  note  pretended  to  have  been  given  in  1686,  the  faiJ 
defendant  pleaded  the  Jlutute  of  iumtutkusy  and  ftiewed,  that 
tlie  debt  was  barred  by  the  ftatute ;  and  that  fix  years  and 
upwards  had  incurred,  long  before  the  faid  Sir  Henry  .Jchnfin 
had  made  his  will,  whereby  he  charged  las  lands  with  tho 
payment  of  his  debts. 

Moreover,  as  to  that  part  of  the  bill,  by  which  the  plaintiff 
fought  to  recover  the  money  due  on  the  bond,  the  defendant 
pleaded ;  that  the  plaintiff  had  l.rought  an  action  of  debt  on 
the  bond,  in  the  court  of  exchequer  againft  the  defendant, 
who  had  pleadedyc>/v/V  ad  dieniy  and  that  the  faid  ai^l:ion  was  ftili 
depending  \  and  to  feme  immaterial  part  of  the  bill,  the  de* 
fendant  put  in  a  fiiort  anfwer.  Thele  pleas,  together  with  the 
demurrer^  coming  on  to  be  argued,  the  Lord  Chancellor 
called  the  Lord  Chief  Juftice  Raymond  to  his  affiftance. 

And  it  was  objedled  to  the  demurrer,  which  was  faid  to  be 
in  effect  to  the  whole  bill,  that  the  fame  was  over-rukd  by 
the  pleas,  and  alfo  by  the  anfwer  j  and  that  this  was  tlic  pro- 
per  conclulion  of  all  demurrers,  {viz.)  to  dciiftind  jufigmcnt 
of  the  cpurt,  tliat  the  defendant  ought  not  to  anfv/er  to  what 
the  deipurrer  cxxcnds  to :  now  (he  demurrer  cituiJing  tp 

any 
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ahy  relief,  as  to  the  bond  or  note,  or  any  difcovery  in  rcla-       JoNtt  v. 

tion  thereto,  and  the  defendant  afterwards  pleading  the  ftatute     SriArroBo. 

of  limitations  as  to  the  note,  and  the  aftion  at  law,  as  to  the 

bond ;  thefe  picas  (it  was  faid)  over-ruled  the  demurrer  :  for 

the  plaintiff  might  reply  to  the  pleas,  and  thereupon  examine 

witnefles,  and  hear  the  caufc  5  fo  that  the  pleas  were  as  an 

anfwcr,  and  fwom  as  an  {a)  anfwer.    And  upon  time  granted    («)  Vol.  a. 464. 

to  anfwer,  the  def  :ndant  may  plead  ;  wherefore  it  mud  be  in- 

confiftent  for  a  man  to  fay,  "  I  demur,  and  therefore  ought 

"  not  to  anfwer,"  and  yet  at  the  fame  time  to  anfwer  ;  confe- 

quently  a  defendant  cannot  plead  and  demur  to  the  fame  part 

of  the  bill  ;  and  as  anfwering  to  the  fame  thing  over-rules  a 

plea,  fo  a  fortiori  pleading  or  anfwering  to  the  fame  thing 

over-rules  a  demurrer. 

And  of  this  opinion  were  the  court,  {viz.)  that  the  picas 
over-ruled  the  demurrer.  But  ftill  it  appearing  that  the  infant 
daughter  was  married  to  one  that  was  of  age  5  if  thereby  the 
adminiftration  was  determined,  the  court  faid  they  would  not 
proceed  in  a  fuit,  where  it  was  evident  the  plaintiff  claimed 
under  an  adminiftration  which  was  at  an  end. 

Whereupon  for  the  demurrer  it  was  infifted,  that  the  quef-   An  tdmlniftraj. 
tion  was  no  more  than  this :  an  adminiftration  was  granted    ? **"  "  granted 

^  ^  o  during  tnc  mi- 

of  the  perfonal  eftate  of  an  inteftate  during  the  minority  of  nority  of  four 
four  infants,  one  of  whom  (being  a  daughter)  had  married  an   ©"/'of  whom"*"* 
hufband  who  was  of  age,  whether  this  determined  tlie  td-    ***^'"«  *  d««gh- 

,  -  -  tcr,  mjrriei  an 

miniltration  r  now,  the  only  reafon  of  granting  fuch  admini-   hufband,  who  is 
ftration  during  the  minority  of  the  infants,  was,  becaufe  none   adij^fnirtrl^oa 
of  the  parties  interefted  were  capable  of  adminiftring,  on  ac-    !•  notdctcr- 
count  of  thfiir  tender  age  :  but  when  one  of  thefe  had  married 
an  hufband  that  was  of  age,  there  was  then  a  party  interefted, 
who  was  capable  of  adminiftring ;  by  which  means,  as  the        [  82  ] 
reafon  of  granting  the  adminiftration  ceafed,  fo  muft  the  ad- 
miniftration   alfo.       Cejfatite  cauf^^    cejfat   effeElus.     That  the 
huft>and  was  not  only  a  perfon  capable  of  adminiftring,  but  the 
fnper  perfon  to  manage,  at  leaft  his  wife's  (hare  of  the  per- 
fonal eftate,  which  feemed  all  of  it  to  be  now  vefted  in  him  ; 
but  moft  certainly  he  had  a  power  of  difpofmg  of  it :  fo  that 
the  adminiftrator  durante  mimri  aiate  had  no  longer  the  pro- 
perty, nor  any  right  to  the  pofFeflion  thereof.     And  why 
fliould  his  adminiftratioa  contmue,  when  there  was  notliing 
left  for  him  to  adminifter  ?  That  it  might  be  thought  fuificient 

F  2  for 
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Jon  11  tr.        fof  the  defendant  to  (hew,  that  the  faid  adminift ration  was  dc- 

£arl  of' 

^TftArroBD.  terminedy  without  pointing  out  to  whom  adminiftration  ihould 
now  be  granted.  However,  it  was  conceived,  that  as  the 
married  daughter's  (hare  of  the  pcrfonal  eftate  belonged  to  her 
hufbandy  fo  /:^e  (hould  have  adminiftration  granted  to  him  of 
fuch  (hare ;  and  that  a  different  adminiftration  might  be 
granted  to  another  perfon  during  the  minority  of  the  other 
three  infants,  ad  ufum  id  commodum  of  thefe  tliree  infants. 

Neither  was  it  material,  that  this  huft>and  who  had  married 
the  infant  daughter,  was  before  the  court,  and  a  party  to  the 
bill :  for  if  the  adminiftration  was  determined,  tlien  die 
plaintiff's  right  to  fue  as  admmiflrator  during  minority,  &i*t*. 
was  at  an  end  :  of  which  the  court  would  take  notice,  and 
not  fuffcr  a  fuit  to  proceed,  where  there  was  no  reprcfenta- 
tion  of  the  perfonnl  cftate  in  queftion,  no  reprefentatives  of  tho- 
infants  to  whom  thefe  fecuritics  now  in  controverfy  (if  fub- 
fifting)  did  belong :  that  it  was  very  true,  there  were  three 
children  of  the  inteftate  that  were  infants  under  the  age  of 
fcvcnteen,  befides  the  daughter  who  was  married ;  but  that 
[  &3  J  would  not  help  the  cafe  ;  becaufe  where  an  adminiftration  is 
granted  during  the  minority  of  four  uifants,  if  one  of  the  in- 
fants comes  of  age,  this  docs  determine  the  adminiftration, 
5  Co,  Brud^ners  cafe,  i  Lev.  74.  agreed  by  the  counfel  on 
each  fide  -,  nay,  the  cafe  is  there  put  further,  {viz.)  that  if 
adminiftration  be  granted  during  the  minority  of  four  infants, 
and  one  of  the  infants  d'ws^  this  determines  the  adminiftration,. 
in  regard  it  cannot  be  faid  there  are  four  infants^  when  one  of 
them  is  dead.  Ljf/yy  That  Princess  cafe  in  5  &•  29.  was. 
very  ftrong  in  favour  of  the  demurrer,  where  there  being  aft 
infant  executrix  under  fcvcnteen,  adminiftradon  was  granted 
to  7.  S.  during  her  minority ;  and  the  adminiftrator  during 
Hiinority  fold  a  term  for  years ;  adjudged  fuch  adminiftrator 
could  not  fell  the  term ;  and  further,  that  the  admiiuftration 
determined  on  the  executrix's  marrying,  if  it  appeared  that  the 
bu/hafid  ^vjj  of  age.  So  that  one  of  the  points  then  judifiaUf 
before  the  court,  vras,  whetlier  the  adminiftration  during  the 
minority,  fe***.  was  not  at  end  by  the  executrix's  marrying  ;  and 
it  M^s  heid^  that  tlie  marriage  of  the  infant  executrix  to-a  maa 
of  age,  was  a  determination  thereof  \  and  the  reafon  given  i% 
for  that  the  executiix  had  ukcn  an  hufband,  who  (as  the 
book  fays)  might  admixufter  a&  executor.  Wliich  lame  re- 
«  felttiiott: 
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Solution  is  mentioned  and  allowed  in  GodolphitCs  Orphan* s  Le^       Jj^'f  •  J' 

gacy  231,  and  in  Sivinbitrtie  286;  and  m   thole  books   it  is     STAArroi*; 

faid,  that  where  an  infant  executrix  takes  an  hufband,  who  is 

of  age,  it  is  the  fame  thing  as  if  flie  herfelf  were  of  age.    And 

in  I  Vent.  103.  the  fame  is  cited  for  law  by  that  learned  Judge 

Mr.  Juftice  Twlfden.     So  that  from  the  reafon  of  the  thing, 

and  from  the  authorities  which  were  conceived  to  be  in  point, 

the  adminiftration  durante  minori  atatey  and  confcquently  the  y 

plaintifPs  title  to  fue,  was  faid  to  be  determined  \  and  furely,  in 

the  cafe  of  fo  dale  a  demand,  the  plaintiff*  ought  to  be  held       [  84  ] 

ilri£Uy  to  every  thing,  though  but  matter  of  form.  ^ 

As  to  the  next  point,  which  was  upon  the  plea  of  the  fta- 
.tute  of  limitations  with  regard  to  the  pretended  note  for  800  /. 
from  Sir  Henry  Jchnfon  to  the  plaintiff's  inteftate  Bromell^  and 
which  was  dated  fo  long  ago  as  the  30th  oi  May  1686,  (above 
forty-four  years  fince,)    it    was  admitted,   that  Sir    Henry 
Johnfon  did  by  his  will  fubjeft  his  real  eflate  to  the  payment   One  o^« « <lebti 
of  his  debts ;    yet  the  fix  years,    and  many   years  beyond   Jaa^fi  *  yetrt 
that  period,  having  incurred  after  Sir  Henry\  having  given    '**^*,*/*^'^^^ 
the  faid  note,  and  before  his  making  his  faid  will,  this  which    barred ;  n/ter 
was  a  debt  by  fimple  contraft,  was  faid  to  be  barred  by  the   Jj^in'^haS' 
ftatute,  and  to  have  become  as  no  debt,  and  confequently  h-shndiwith 
neither  revived  nor  aided  by  Sir  Henry's  will ;  and  that  there   iirhi?d'^brt,** 
was  a  moft  manifeft  difference  between  this  and  the  cafe  lately    ""ddiw;  it 
in  the  Hoi^e  of  Lords^  in  which  the  Lord  Strafford^   the  now    it  revived. 
defendant,  was  appellant  againft  one  Blakenvay,  It  is  true,  the 
faid   Blaheway  was  a  fimple  contraft  creditor  of  Sir  Henry 
Jobnfon  by  a  dale  note ;  but  it  was  fuggefted  in  {a)  that  bill,    {a)  Vol.  1,173, 
and  made  part  of  the  printed  cafe,  that  the  faid  Sir  Henry^    574« 
within  five  years  before  the  making  of  his  will,  and  his  death, 
had  paid  to  tlie  faid  B/akeway  part  of  the  monies  due  on  the 
note  then  in  queftion,  which  was  infixed  upon  as  an  acknow- 
ledgment of  the  faid  debt,  and  has  alone  been  adjudged  to  re- 
vive a  debt,  and  to  be  evidence  of  a  new  promife  to  pay  it. 
Wherefore  (if  the  allegations  wet e  true)  that  debt  was  in  faft 
fabfifting  at  the  time  of  making  Sir  Henry  Johnfon\  will  fof 
payment  of  his  debts,  and  confequently  muil  be  witliin  the 
truft  not  barrable  by  the  ftatute  of  limitations,  though  after 
never  fo  great  a  length  of  time ;  whidi  is  carrying  the  ftatute 
far  enough  in  all  confcience  :  but  in  the  prefcnt  gafe  tlie  debt 

F3  by 
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^e'VT  ^y  fimple  contraft  was  compleatly  barred  by  the  ftatute  of 
triArpofto.  limitations  before  the  making  of  Sir  Henry  Joktifon^s  will,  con- 
fequcntly  it  was  then  no  debt,  neither  had  there  been  any 
manner  of  excufe  offered,  whereby  to  alleviate  and  take  off  the 
objeclion  of  this  great  length  of  time.  And  if  it  fhould  be 
contended,  that  the  ftatute  of  limitations  only  bars  the  remedy 
for  the  recovery  of  the  debt ;  but  that  the  debt  in  equity  and 
confcience  remains  ftill ;  the  anfwer  is,  that  the  ftatute  of  li- 
mitations holds  on  a  prefumption  that  the  debt  in  this  great 
length  of  time,  has  been  paid  and  fatisfied  ;  but  that  the  party 
is  by  death  deprived  of  his  evidence  proving  the  fame,  which 
he  could  not  keep  alive ;  or  by  the  miflaying  of  the  receipt, 
releafe,  or  other  voucher  of  payment  \  and  if  the  parliament 
in  this  great  length  of  time  prefumes  a  debt  to  be  paid,  why 
fliould  not  the  courts  in  Wtjlminjler-Hall  make  the  like  pre- 
fumption ?  That  tliere  is  no  fuch  thing  in  law  as  a  right  re- 
medilefs,  wherever  there  is  a  right,  the  law  giving  a  remedy, 
^alk,  2T,  415.  Befides,  as  the  remedy,  fuit,  or  aftion  in  the 
piefent  cafe  was  admitted  to  be  barred  by  the  ftatute  of  limi- 
tations, this  made  the  cafe  as  ftrong,  as  if  the  party  creditor, 
to  whom  the  debt  by  fimple  contract  was  due,  had,  after  the 
fix  years  incurred,  whereby  the  debt  was  barred,  releafed  to 
the  debtor  all  aftions  and  fuits,  both  at  law  and  in  equity, 
which  would  certainly  have  barred  the  debt ;  nor  is  it  cre- 
dible, if,  after  the  giving  of  fuch  a  releafe,  the  debtor  had  made 
fuch  a  will  as  Sir  Henry  Johufm  had  done  in  the  prefent  cafe, 
whereby  he  had  charged  his  real  eftate  with  the  payment  of 
his  debts,  that  tlie  faid  debt  by  note  would  have  been  thereby 
revived. 


[86] 


That  it  would  be  a  thing  of  the  moft  mifchievous  confe- 
quence  imaginable,  to  conftrue  the  teftator's  will  in  fuch  a 
fenfe  ;  and  would  prove  an  invitation  to  creditors  of  ilie  long- 
eft  ftanding,  dfter  ever  fo  great  a  length  of  time  (efpecially 
if  fuch  creditors  happened  to  be  poor  and  neceflitous)  to  bring 
in  their  ftale  and  fatisfied  debts,  in  order  to  a  double  payment; 
and  the  prefent  cafe  was  ftill  the  harder,  it  not  being  the 
cafe  of  an  executor,  who  might  be  prefumed  to  have  been 
acquainted  with  the  teftator  and  his  affairs,  but  of  an  admi- 
niftrator,  who  by  his  anfwer  had  fworn  himfclf  an  utter 
ftranger  to  all  of  them. 

Then, 
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Then,  as  to  the  other  plea,  (viz.)  to  that  part  of  the  bill  JS**!'?' 
which  fought  fatisfadion  of  the  bond  out  of  the  real  and  per-  STKArroif. 
fonal  aflcts  of  the  teilator  Sir  Henry  John/on^  the  defendant 
had  pleaded,  that  the  plaintiff  the  adminiArator  had  brought 
an  action  of  debt  on  this  bond  in  the  court  of  exchequer,  to 
which'  a£tion  the  defendant  had  pleaded  foIvU  a  J  diem  \  and 
that  die  faid  a£tion  is  dill  depending.  Now,  as  this  was  3 
fair  iflue  tendered  on  the  point  of  payment,  and  to  which  tlw 
matter  mud  at  length  one  time  or  other  come,  if  tlie  plaintiff 
would  be  fo  hardy  as  to  venture  it,  why  ihould  not  the  court 
ftop  here,  and  prevent  further  charge  on  botli  fides,  by  order- 
ing the  parties  to  go  to  trial  upon  fuch  ifTue  ?  And  if  the  plea 
of  filvit  ad  diem  were  true,  then  the  debt  being  once  paid, 
the  plaintiff  could  be  entitled  to  no  difcovery  of  afTets  or  re- 
lief \  neither  could  it  be  any  objeflion,  that  the  defendant  had 
pleaded  doubly  in  the  aft  ion  brought  in  the  exchequer,  [viz.) 
a  fpecial  pleni  admiftiftravit  alfo,  by  fetting  up  fevcrul  debts, 
ultra  qtije  the  defendant  had  not  aflets :  for  if  this  were  true, 
the  court  could  not  take  any  notice  of  it,  in  regard  they  can- 
not take  notice  of  any  thing  but  what  is  contained  in  the  plea, 
nor  could  the  plaintiff  in  tlie  principal  cafe  be  prejudiced  f  87  T 
thereby,  fince  he  might  amend  his  bill,  and  charge  this  plea 
by  the  amended  bill,  praying  a  difcovery  whetlicr  thcfe  pre- 
tended debts  were  real  and  juft  debts,  or  not. 

With  regard  to  the  firft  point,  the  Lord  Chancellor  and  Lord 
Chief  Jiiftice  were  of  opinion,  that  the  adminiftraiion  taken 
by  the  plaintiff  to  Bromell^  during  the  minority  of  the  foui 
children,  donee  aliquis  eorum  fhould  attain  to  twenty-one,  did 
not  determine  on  one  of  thefe  children  marrying  a  man  of  full 
age  5  for  that  the  hu(band  of  fuch  child  had  no  right  to  ad- 
xninider,  becaufe  not  of  kin  to  the  inteftate,  and  when  the 
cldeft  daughter  arrived  to  twenty-one,  though  fhe  fhould  be 
married,  yet  adminiftration  mull  be  granted  to  her^  and  not 
to  her  hufband.  That  upon  the  rcafon  of  the  thing,  the 
adminiftration  muft  continue,  there  being  no  other  perfon 
capable  of  adminiftering  ;  neither  was  the  wife's  fliarc  of  the 
perfonal  eftatc  by  the  marriage  become  veftcd  in  the  hufband, 
for  there  might  be  debts  which  muft  be  fatisfied  before  it 
coold  be  known  whether  the  wife  had  any  and  what  right 
thereto;   and  after  that,  it  could  be  but  a  chofe  en  aElion^ 

V  4  whiA 
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(a)  PolUl97. 
Lord  Curtertc  ?. 
PifclulU 
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Where  tn  Infant 
executrix  being 
under  17. ad- 
miniftraclon  !• 
granted,  and  the 
nifant  marriet 
ia  huiband  of 
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notdetrrmine 
the  adminiflra- 
tion»  bv  the 
|«ord  King* 
Chancellor,  and 
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which  would  not  veft  abfolutely  in  the  (/i)  hufband  by  the  mar- 
riage \  that  as  to  the  fpecial  adminiftration  quoad  the  wife's 
fliare  to  be  granted  to  the  hufband^  it  was  plainly  impradi- 
cablc ;  fince  it  muft  be  a  fourth  part  in  fpecie  of  all  the  pcr- 
fonal  eftatc,  which  might  confift  of  feveral  intire  things,  fuch 
as  horfes,  cows  and  (heep  ;  and  then  the  hu(band  muft  have 
Jl  fourth  of  every  horfe,  cow,  Wr.  of  the  inteftate  ;  and  by  the 
fame  reafon,  all  bond  and  fimple  contrafi  debts  muft,  as  to 
a  fourth  part  of  them,  be  vefted  in  the  hufband,  which  would 
render  it  impoflible  to  put  them  in  fuit  \  becaufe  the  hufband 
could  not  fue  for  a  fourth  part  of  them  only  ;  and  their  lord- 
fliips  ftrongly  inclined  againft  the  opinion  reported  by  the 
Lord  Coke  in  Prince'^  cafe,  which  fays,  that  where  an  infant 
executrix  is  under  feventer.n,  and  an  adminiftration  is  granted ; 
if  fuch  infant  executrix  marries  an  hufband  of  age,  the  admi-* 
niftration  is  determined  :  this  opinion  their  lordfhips  ftrongly 
inclined  againft,  the  fame  not  being  taken  notice  of  in  other 
cotemjv>rary  reports,    as  in    2  And.  132.     Cro*  Elix.  718, 
7x9.  and  3  Leo.  a78.  in  all  which  books  Prlnc^^  cafe  is  re- 
ported ;  and  it  is  remarkable  that  the  author  of  the  book  in* 
titled  Tf.^  Office  of  Executors y  p.  213.  mentioning  this  opinion, 
a  little  marvels  thereat,  confidering  (as  he  obfenrcs)  **  that  thefe- 
"  things  are  managed    in   the  fpiritual    court,  and   by  that 
"  law  [the  canon]  which  intermeddles  not  with  the  hufband 
"  in  the  wife's  cafe,  and  fince  by  that  law,  and  not  our  com* 
**  iDon  law,  comes  in  tliis  limitation  of  feventeen  years.     He 
"  adds,  that  he  has  fccn  that  cafe  otherwife  reported  in  this 
«<  point.'' 

Befidcs,  that  part  of  the  cafe  was  at  leift  an  extrajudicial 
opinion  not  ncceflhry  to  be  determined,  the  principal  queftion 
being  only,  whether  fuch  a  fpecial  adminiftrator  could  affign 
over  a  term  for  years  which  belonged  to  the  tcftator  ?  And 
rcfolvcJ  he  could  not,  which  certainly  is  good  law.  How- 
cv<.r^  taking  the  above-mentioned  point  in  Princes  cafe  to 
be  law,  yei  it  ditlered,  they  faid,  from  the  cafe  now  before 
tlie  court ;  for  where  an  adminiftration  determines  by  die 
waniage  of  an  infant  executrix  to  one  of  age,  in  the  fame 
inar.ncr  as  if  the  executrix  hcriUf  were  of  age,  there  is  thca 
t  certain,  known  perfon  to  adminiiter,  (to  wit)  the  feme 
)q£ui^  (Ok:  hufband  bong  incapable  of  prcving  tfcc  wiD) 

an4 
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and  it  u  the  cafe  but  of  one  minor :  whereas  in  the  principal 
cafe  it  could  not  be  known  who  was  to  be  the  adminiftrator, 
or  whether  there  was  any  other  more  proper  for  that  office 
than  the  perfon  already  appointed  during  the  minority ;  for 
^e  hufband  being  not  intitled  to  have  the  adminiftration 
granted  to  Jiim,  it  was  in  the  difcretion  of  the  ordinaty  to 
grant  it  to  whom  he  plcafed,  this  fort  of  adminidration  (a) 
not  being  within  the  ftatute ;  and  they  further  held,  contrary 
to  one  of  the  refolutions  above-mentioned  in  BrudeneP^  cafe, 
that  if  adminiftration  (hould  be  granted  during  the  minority 
of  four  infants,  one  of  whom  (hould  die  before  he  comes  to 
age  \  this  would  not  determine  the  adminiftration  ;  for  the 
living  infants  would  not  be  of  age,  and  the  other  dying  during 
his  infancy,  and  not  being  in  ejfe^  would  be  as  out  of  the  cafe. 

Secondly^  Touching  the  plea  of  the  ftatute  of  limitations^ 
where  the  teftator,  after  fix  years  incurred,  makes  his  will, 
and  charges  his  lands  with  the  payment  of  his  debts  •,  tlic 
court  obferved,  it  had  been  held  that  fuch  will  revives  [A]  tlic 
debt,  in  regard  the  fame,  though  the  fix  years  are  pafled,  con- 
tinues ftill  to  be  a  debt  in  confcience,  and  a  defendant  may, 
if  he  pleafes,  waive  the  benefit  o^the  ftatute.  However,  it 
having  in  a  former  caufc  of  the  Lord  StraJforiFs^  brought  be- 
fore the  Houft  of  Lords  on  a  like  point,  been  ordered,  that  the 
plea  (hould  ftand  for  an  anfwer ;  the  like  order  was  made  in 
the  principal  cafe  ( i}.     And, 

In  relation  to  the  third  point ;  the  Lord  Chancellor  and  Chief 
Juftice  were  clear,  that  the  plea  ought  to  be  over-ruled,  as 
being,  in  eficd,  only  a  plea  of  another  a£tion  depending  in 
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[A]  S^^tre,  If  a  man  were  to  devife  hh  per/onal  edsite  in  truft  to  pay  his  debts, 
whether  would  this,  as  creating  a  truft,  revive  a  debt  barred  by  the  ftatute ;  or 
would  notfach  devife  be  merely  void,  as  faying  no  more  than  the  law  of  courfe 
fays,  {vz»,)  that  a  roan's  perfonal  eft<iie  ihall  pay  his  debts  ?  and  if  the  teftator 
ihoold  fay  that  his  perfonal  eftate  ihall  not  be  liable  to  pay  his  debts,  or  that  his 
iooi  debts  (hall  be  paid  thereout  before  his  ioHds,  fuch  will  would  be  plainly  void. 


(0  Reg.  Lib.  A.  1730.  fol.  5 15.  But 
ao  farther  proceedings  appear  to  have 
been  bad  either  in  this  caufe  or  in  Biaie^ 
vfo^  V.  Earl  of  Strafford  {Antc^  2  vol. 
373)  ;  bat  as  to  this  point  vide  Jnon, 
I  Salk.  154.    GoftoM  V.  Miilf  i  Vern. 


141.  Jndrenvt  v.  Brawn,  Pre.  Cha. 
385.  Faughan  v.  Guy,  Mof.  245.  Le^ 
gaftick  v.  CoTvney  Mof.  391.  La€on  v. 
Briggi^  3  Atk.  107.  Trumam^y.  Fmton^ 
Cowp.  548.  Ougbterlofiy  v.  Earl  of 
Ptwp,  Amb.  23 1. j 

tnothor 
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Jon  ft  «.       another  court  for  the  fame  thing ;  and  that  therefore  the  plain- 
Stkafpoid.     tifF  ought  to  make  his  eleftion  [B]  in  what  court  he  would 


Where  the 


fue,  which  election  no  plaintiff*  is  bound  to  make,  until  the 
plaTn'trffruet        defendant  has  anfwered. 

both  at  law  tni 

in  equity  for  the  fame  thing,  he  will  be  put  to  make  his  ele^ion  in  which  court  he  wUI  proceed  ;  but 

■eed  not  however  make  fuch  t\t€ti9n  till  the  defendant  bat  anfwered* 


[BJ  The  order  for  making  an  eleclion,  recites  only,  that  cheplaintiFprofecutes 
thedefendant  at  law  and  inequity  for  one  and  the  fame  matter,  fo  that  the  de- 
fendant is  doubly  vexed  ;  wherefore  it  provides  that  the  plaintiiF,  his  clerk  in 
court  and  attorney  at  Jaw,  having  notice  of  the  order,  do  within  eight  days  after 
fuch  notice,  make  his  ele^ion  in  which  court  be  will  proceed ;  and  if  he  eled6  to 
proceed  in  this  court  (the  chancery)  then  the  proceedingti  at  law  are  by  that  order 
to  be  flayed  by  injunction.  But  if  the  plaintiff  (hall  elect  to  proceed  at  law,  or  in 
default  of  fuch  eledion  by  the  time  aforefaid,  his  bill  i^  to  be  difmiiled  with  cofb« 
And  note;  if  one  makes  z  Jpecial  ele&ion  to  proceed  at  law,  as  to  part,  and  io 
equity  as  to  other  part ;  with  rtgard  to  what  the  plaintiff  in  equity  eleAs  to  pro- 
ceed at  law,  his  bill  ought  to  be  difroifled  with  cofis.  By  Sir  'Jo/rfh  Jfiyll^  MaC. 
tcr  of  the  Rolls,  Michaelmas  1723.     Anwymuu 
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Harris  verfus  Ingledew. 

THIS  bill  was  brouj^ht  by  the  fimplc  contrail  creditors 
of  William  Ingledew^  to  compel  a  falc  of  the  real  eftatc 
of  the  faid  William  IttghdtiVj  for  payment  of  his  debts,  he  hav- 
ing made  a  will  to  this  ^^^d  :  «*  As  to  all  my  worldly  eftate, 
*^  my  debts  being  Jirjl  fatisfedy  I  devife  the  fame  as  foIlo^;^'S." 
Then  he  proceeded  to  devife  part  of  his  eftate,  being  freehold, 
to  his  brother  in  fee,  to  whom  alfo  he  bequeathed  a  term  for 
years.  Other  part  being  copyhold,  he  devifed  to  A.  in  fee, 
other  part  of  his  freehold  to  B.  and  the  remaining  part  to  C 
in  fee ;  after  which  he  died  without  iiTue,  leaving  his  brother 
John  Ingledew  Kis  heir,  who  having,  on  the  tcftator's  death, 
entered  on  the  freehold  lands  devifed  to  him,  and  alfo  on  the 
copyhold  premifles,  as  not  having  been  furrendt red  to  the  uie 
of  the  will,  made  his  will,  whereby  he  devifed  all  his  eftate 
real  and  perfonal  to  his  wife,  and  died  leaving  a  fon. 

The  widow  of  John  Ingledenv  the  brother,  and  her  fon,  being 
the  nephew  and  heir  of  the  firft  teftator,  joined  in  a  fale  of 
feveral  of  thefe  lands  to  fcveral  perfons,  for  valuable  con  fide - 
rations  j  and  the  fimple  contra£l  creditors  now  bringing  their 
bill  againft  the  feveral  devifees  of  the  premifles,  and  alfo  againft 
the  purchafcrs,  in  order  that  the  feveral  lands  might  be  fold 
for  the  fatisfaftion  of  their  demands,  the  will  was  proved,  but 
John  IngledeWf  the  nephew  and  heir  of  the  firft  teftator,  was 
not  made  a  defendant  to  the  bill. 

Upon  which  it  was  infifted,  that  the  heir  at  law  ought  to    In  a  deiifc  of 
be  a  party,  it  being  ever  done  in  like  cafes  ;  that  the  bill  being    dcb^|Jt/the 
for  a  falc,  if  the  heir  was  before  the  court,  the  evidence  to   ere  liror^  b^ing , 

a  bill  to  com- 
,..-,,..  pel  a  fale,  the 

heir  IS  generally  to  be  made  a  par  ty.    Secui,  in  cafe  of  a  trull  created  by  deed  to  pay  de  !>u% 

ihe 


Cafe  201. 

Sir  Joasra 

Jkkyll. 

M  aft  or  of  the 

Rollt. 
2  Eq.  Ca.  Ah. 
74-  pl.  a^ 
233.  pl.  17* 
255.  pl.  3. 
462.pl.  15. 
768.  pl.  6. 
A  wiilbcgiim 
M  to  all  my 
wordly  etlatCy 
my  debts  being 
fiiftpaid,!  givc^ 
&c.;  the  lejl 
eftate  is  liable 
to  the  debts, 
nothing  being 
devifed  till  the 
debts  arc  paid. 
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Hapbii  «» 

Ikclzdiw. 


tlie  will  would  be  perpetuated  ;  but  in  cafe  he  fhould  not  be  a 
party,. a  decree  for  falc  of  the  cftate  would  be  vain  ;  for  no  one 
would  buy,  at  leaft  he  would  not  give  half  the  value  for  it : 
whereas,  fliould  the  heir  be  a  defendant,  this  will  charging 
ihe  lands  with  payment  of  the  debts,  the  heir  would  be  de- 
creed to  join  ;  that  the  general  pradice  in  cafes  where  a  will 
of  land  is  proved,  is,  to  declare  the  will  well  proved  ;  that 
is,  well  proved  againfl  the  heir ;  for  it  cannot  be  faid  to  be 
proved  againft  any  one  elfe.  And  fuppofe  thefe  lands  flioald 
be  fold  by  the  devifees,  purfuant  to  the  decree,  and  afterwards 
the  heir  fliould  fue  for  the  eftate,  anrf  recover ;  here  would 
be  a  purchafer  under  a  decree,  evi£ted  notwiihftanding,  for 
want  V>f  the  plaintiff's  having  made  tlie  herr  a  party :  and 
yet  the  the  court  ought  not  to  fuffer  any  thing  to  happen  to 
the  prejudice'  of  thofe>  who  are  to  be  purchafers  under  its 
decrees* 

C  93  3  "^^  which  it  was  anfwercd^  that  the  defcent  was  broke  by 

the  dcvife,  and  the  eftate  being  devifed  away  from  the  heir  at 
hw,  he  was  no  more  interefted  therein  than  any  ftranger; 
that  in  cafe  lands  are  by  a  deed  conveyed  to  truftees  to  fell, 
and  afterwards  the  grantor  dies,  unlefs  the  heir  is  to  have  the 
furplus,  be  need  not  be  a  party  to  the  bill  for  compelling  a 
fale. 

Mnjler  of  the  Rolls  :  This  feems  a  material  obje^cn  ;  fo« 
(ince  the  fale  of  the  eftate  muft  aifetl  all  the  devifees  in  pro- 
portion, and  as  the  eftate  would  not,  without  the  heir  being 
1  party  to  tlie  decree,  fell  for  near  the  value,  this  might  be  a 
Wrong  to  all  the  devifees,  and  occafion  more  of  their  lands  to 
be  fold,  than  would  perhaps  be  otherwife  necefiary.     With 
Vrhctc  a  bill  IS     regard  to  what  has  been  urged,  that  where  lands  are  conveyed 
^wln^onilldr  ^y  ^*'^  ^^  truftees  to  fell,  the  heir,  unlefs  intitled  to  the  fur- 
tijcfanityof  the   plus,  need  not  be  a  party  to  a  bill  that  prays  a  fale  ;  it  muft 
proved ;  fecui,     hc  obfcrvcd,  that  the  proof  of  a  will  is  attended  with  more 
T  d**f"%**^'   folenmity  than  tliat  of  ;l  deed  \  the  former  being  fuppofed  to  be 
fell  for  payoaeat   made  whcn  the  teftator  is  in  extretnisy  and  therefore  in  equity 
it  is  neceflary  to  prove  the  fanity,    which  is  all  prefumed  vtk 
The  court  neTcr  ^^  ^^  ^  ^^  lAXXtJ :  alfo  a  deed  may  be  proved  wvi  v9ce  at 
orden  a  will  to     the  hearing  ;  but  no  fuch  order  can  be  made  for  proving  a 
«oceatth/hear-   will*,  thc  rcafou  is,  becaufc  here  more  is  to  be  proved  thai^ 
*"5ei'  ^*y  *®    barely  the  execution ;  for  inftancc,  you  muft  prove,  that  there 

west 
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were  three  witnefles,  and  tEat  thefe  fubfcribed  their  namc$  in 
the.prefence  of  the  teftator ;  which  holds  (till  ftronger  in  the 
prefent  cafe,  where  two  wills  are  to  be  proved,  namely,  the 
\riU  of  the  (irft  teftator  Wiiliam  Ingledew,  and  afterwards  that 
of  John  LtgUiUwm 

But  after  all,  confidcring  that  JFi/Iiafn  IngledeWf  the  firft 
teftator,  had  been  dead  ever  fmce  December  17 19,  and  that 
the  freehold  lands  had  been  quietly  enjoyed  under  the  will, 
his  Honor  did  decree  a  fale  without  tlie  heir  being  a  party  % 
but  faid,  he  would  ftop  pafling  the  decree,  in  cafe  the  defend- 
ant's counfel  (hould  be  able  to  (hew  where,  in  the  like  in- 
ftance,  the  court  ever  refu&d  to  make  a  decree,  without  mak« 
ing  the  heir  a  party. 

Seamdlyy  In  this  cafe,  one  of  the  defendants  having  pur- 
chafed  a  term  for  years,  and  alfo  part  of  the  freehold  eftat< 
that  had  belonged  to  the  teftator  William  Jngledewy  he  pleaded^ 
that  he  was  a  purchafer  for  a  full  and  valuable  confideration, 
((hewing  the  fum,  and  that  it  was  to  the  full  value  of  the 
cftates)  but  omitted  ia  his  plea  tp  deny  notice  of  the  will  of 
fFUliam  IngUdeiv. 

And  for  the  plea  it  was  argued,  tha^  the  plaintiff*  having  re- 
plied to  the  plea,  he  had  admitted  it  to  be  good ;  but  joined 
ifTue  thereon,  infifting  it  was  not  true  in  iz€i ;  indeed,  had  he 
fet  it  down  to  be  argued,  it  would  then  have  been  a  good  ex- 
.  ^eption  thereto,  that  the  defendant  had  not  denied  notice :  but 
£nce  the  plaintiflF  had  not  thought  (it  fo  to  do,  but  had  replied 
to  the  plea,  all  that  was  incumbent  on  tlie  defendant  was,  to 
prove  what  he  had  pleaded  \  which  if  he  (hould  be  able  to  do. 
4iiebill,  as  againft  him,  muftbe  difmifTed  with  cofts.  BeHdes, 
ftherwife  the  defendant  might  be  tricked  by  the  plaintiff,  who 
having  found,  that  the  defendant  had  made  a  (lip  in  his  plea, 
might  decline  arguing  it,  aiid  reply  to  it.  In  which  cafe  the 
l^fendant  would  be  without  remedy;  for  he  could  do  no 
Qiore  than  prove  his  plea  ;  whereas,  if  fuch  plea  had  been  fet 
4own  to  be  argued,  on  its  being  over-ruled,  the  defendant 
pnight  (till  have  helped  himfelf,  by  putting  all  his  defence  in 
)u»4nfwq[« 
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hit  pleaufapur- 
chafe  for  •  valo« 
able  confidets- 
tiun,  omhtto 
deny  notice  ;  if 
the  pUlntifF  re« 
plies  tait,  ati 
the  defendant 
hat  Co  doy  tt  t» 
prove  hit  pur* 
chafes  and  it  it 
not  material,  if 
the  plaintiff 
provei  notice  } 
for  it  wat  the 
plaintiff's  ow* 
fault  that  he 
did  not  fet  down 
the  plea  to  he 
argued,  in  whick 
cafe  it  would 
have  hecA  ofer« 
vtXti. 


Pn 
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HAttif  V.  XJn  the  contrary  it  was  faid,  that  when  every  one  fees  htre 
IS  a  leafe  for  years,  which  of  cou;  fe  is  liable  to  pay  debts  by 
fimple  contraft,  and  to  which  a  purchafer  cannot  poffibly 
have  any  title  but  by  the  will,  it  was  to  be  prefumed  the  court 
would  hardly  (liut  their  eyes,  but  permit  the  honcft  creditors 
to  follow  the  aflcts  wherever  they  can  find  them,  Alfo  this 
would  be  a  prejudice  to  the  devifees  of  the  real  eftate,  fliould 
the  term  not  be  applied  to  the  payment  of  debts,  becaufc 
more  of  the  lands  devifed  muft  be  fold  than  otherwife  need 
be. 

Majler  of  the  Rolls  :  The  conftant  courfe  is,  in  cafe  a  plea 
be  replied  to,  that  the  defendant  need  only  prove  his  plea  : 
and  here  it  is  the  plaintiff's  own  fault ;  for  he  had  it  in  his 
eIe£tion  to  have  fct  it  down  to  be  argued.  Wherefore,  if 
the  defendant  proves  what  he  has  pleaded,  tlie  bill  is  to  be  dif- 
miflcd,  as  againft  him,  with  cofts.  But  with  regard  to  the 
objeftion,  that  the  devifees  of  the  land  will  fufFcr  by  this,  in 
that  more  of  their  lands  mull  now  be  fold,  this  will  not  prevent 
the  devifees,  or  any  of  ihem,  from  bringing  their  bill  to  com- 
pel an  application  of  this  leafe,  in  the  firft  place,  to  the  pay- 
ment of  their  debts,  as  being  part  of  the  perfonal  eftate. 

Thirdly^  It  was  contended,  that  the  real  eftate  of  the  tefta- 
tor,  William  Ingledenvy  was  not  by  his  will  charged  with  the 
payment  of  debts  ;  for  though  it  was  faid,  that  as  to  the  tefta- 
tor's  wordly  eftate,  his  deks  being  firjl  fatisfiedy  he  devifed  the 
fame,  ^r.  though  the  teftator  did  fay  his  debts  (liould  be  firft 
r  96  ]  fatisfied,  yet  he  did  not  fay  his  debts  fliould  be  charged  on  his 
land,  or  real  eftate. 

But  the  Mafter  of  the  Rolls  thought  it  to  be  very  clear, 
that  in  this  cafe  no  land,  nor  any  part  of  the  teftator's  wordly 
eftate,  was  devifed  until  after  his  debts  paid,  confequently  that 
the  land  was  charged  5  for  which  he  cited  i  Vern.  45.  AVw- 
man  verfus  Johnfon^  2  Fern,  708.  Troft  veil  us  Ftrnon ;  and 
he  thought  it  would  have  been  fufticient,  though  the  word  fr/l 
Bad  been  omitted  ( i ). 

(i)   Sec  z]fo  Bowdler  V,  Smi/h,   Pre.  ATmo^,  poll.  359.     Hat  ton  v.  Nichollt 

Cha.    264.    Beachcroft    v.   Bcachcroft,  Ca.  temp.  Tai.  no.    Earl  of  Godolpbiu 

2    V^rn.    690.     Dai' is  v.    Gardiner,  v.  Penneck,    2   Vez.  271,      Tbormu  v. 

ante,  2  vol.    190.     Leigh  v.    Earl  of  Bri/tiell,  2  Vez.    313. 


H^arringtonf  4  Bro.  P.  C.  9a    King  v. 


Fourthly^ 


Ikglidew* 
One  by  will 
charfet  all  hit 
woHly  eftaca 
with  his  debet* 
and  diet  feifed 
of  freehold  and 
copyhold  eftatcf, 
which  be  parti* 
calarly  difpofet 
of  by  the  will  ; 
the  copyhohi 
tho*  noc  fundi- 
dered  to  the  ufe 
of  the  will,  ihall 
yet  be  applied  tit 
the  payment  of 
the  debts  pari 
paffu  witU  the 
freehold. 
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Fourthly,  It  was  argued,  that  admitting  the  freehoW  of  the 
teftator  to  be  charged  with  payment  of  debts,  yet  the  copyhold 
which  was  not  furrendered  to  the  ufe  of  the  will,  was  not 
charged,  that  not  being  in  law  devifeablc  ;  and  though  it  had 
been  furrendered  to  tlie  ufe  of  the  will,  yet  even  in  fuch  cafe 
it  would  have  pafFed  by  the  furrcnder,  not  by  the  will ;  for 
which  reafoi)  a  copyhold  will  pafs.  though  by  a  will  that  has 
not  three  witneflcs  to  it.  So  if  I  were  to  dcvife  all  my  real 
cftatc,  though  a  copyhold  may,  in  fome  fenfc,  be  deemed  a 
Teal  eftate,  as  it  defcends  to  the  heir,  and  does  not  go  to  exe- 
cutors, yet  the  copyhold  would  not  pafs  in  that  cafe,  becaufe 
the  intent  of  fuch  will  muft  be  to  dcvife  an  eftate  that  is  in  its 
nature  devifeablc. 

However,  the  Mafter  of  the  Rolls  was  of  opinion,  that  in 
the  principal  cafe  the  copyholJ,  as  well  as  freehold,  was  well 
charged  v/lth  the  debts  ;  fmce  all  the  copyhoKl  of  the  lellator 
was  by  exprcfs  words  devifcd  either  to  the  heirs,  or  to  thofc 
that  were  not  his  heirs.  80  that  it  appears  the  tcllator  took 
die  copyhold  to  be  part  of  his  wordly  eftate,  all  which  is  by 
the  will  charged  with  the  payment  of  his  debts.  And  it  had  [  97  ] 
been  fufficient,  if  the  teftator  had  only  faid,  *'  I  charge  my 
"  copyhold  land  with  the  payment  of  my  debts ;"  in  which 
cafe  equity  would  have  fupplled  the  want  of  a  furrcnder. 
[A.J 

Fifthly,  But  then  it  was  infifted  for  the  defendant,  thai 
granting  the  copyhold  lands  were  made  liable  by  the  will  to 
the  payment  of  debts,  yet  that  ought  not  to  be,  till  all  tlic 
freehold  lands  had  been  firft  applied ;  for  they  ought  not  to 
come  in  pari  paffu  with  the  freehold  lands,  becaufe  thefe  arc 
devifeablc  at  law,  which  the  others  are  not ;  aod  equity  muft 
firft  intervene,  and  fupply  the  want  of  a  furrcnder,  before 
copyhold  lands  can  be  liable,  whereas  a  freehold  is  devifeablc 
and  chargeable  by  the  teftator  by  the  will  only. 


[A]  This  the  reporter  admits  to  be  fo,  but  obfcrvcs,  if  it  were  but  an  equi- 
table charge,  and  the  legal  ellateis  of  the  copyhold  had  dcfcended  to  the  heir,, 
that  would  have  snadc  ic  neceffary  that  the  heir  fliould  be  a  party,  becaufe  other- 
wife  the  legal  ellateof  the  copyhold  could  not  be  conveyed  to  a  purchafer.  But 
if  it  had  appeared,  (which  he  thinks  did  noc)  that  the  heir  at  law  had,  iince  the 
ccilator's  death,  conveyed  away  all  the  copyhold  eftate,  then  indeed,  the  grantee 
of  the  heir  being  capable  of  coi;veying  to  the  purchafer,  icmi^ht  oot  benecclfdr/ 
to  Hiake  the  heir  a  party. 

1# 
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Hair  Iff  v,  Tb  which  it  was  anfwered,   that  as  this  will  was  pcnncdl 

the  freehold  was  not  devifed,  but  only  charged  with  the  debts, 
which  amounted  to  no  more  than  an  equitable  charge,  as  ta 
the  freehold  as  well  as  copyhold,  and  the  copyhold  being 
mentioned  in  the  will,  it  was  the  intention  of  tlie  tcftatof,  that 
they  (hould  be  charged  equally  and  ia  proportion. 

Though  for  the  defendant  it  was  replied,  that  let  a  copyhold 
be  never  fo  exprefsly  devifed,  yet,  unlefs  it  be  for  payment  of 
I  S®  J       debts,  a  charity,  or  by  way  of  provinon  for  a  wife,  (i)  or 
^  children,  (which  cafes  did  no^  any  way  concern  the  prefent) 

equity  will  not  fupply  the  want  of  a  furrender.  That  this  isr 
never  done  in  favour  of  a  devifee,  confequently  there  could 
be  no  reafon  to  expeft  it  in  favour  of  the  dcvifecs  of  the  free- 
hold eflates  in  the  principal  cafe,  fmce  it  did  not  as  yet  ap- 
pear, but  that  thefe  eftates,  if  all  fold,  would  be  fufficient  to 
difcharge  the  debts ;  and  therefore  the  copyhold  ought  not  to 
be  charged  pari  pajfu^     ^od  ticta. 

Notwith (landing  which,  his  Honor  inclined,  that  the  copy- 
bold  fhould  be  charged  (2)  with  the  debts /uri  pnffuwith  the 
freehold,  by  reafon  the  former  were  as  exprefsly  devifed  by 
the  will  as  the  latter,  and  all  the  teftator's  wordly  eftatc  was 
fubjeded  to  the  payment  of  his  debts*  But  fince  it  did  not 
as  yet  appear,  that  the  perfcnal  eftate  would  not  be  fufikicnl 
to  pay  the  debts,  this  point,  whether  the  copyhold  (hould 
contribute  pari  pajfuy  i^c.  was  referved  till  after  thct  account 
taken.     But, 


(i)  Vide  Jratts  V.  Bullasy  ante,  1  vol.  in  preference  to,  the  freehold.     Drai^ 

^,  V.  RebinfoH,  ante,    i  vol.  443.     Hm/U* 

(2)  But  this  part  of  the  cafe  of  Har^  tvocd  v.  /*•/#,   poft.  322.     MalUJfar  r. 

m  V.  IngUdc^^  is  not  now  received  as  Mallabar^  Ca.  temp.  Tal.  7S.     Cmnhes 

the  law  of  the  Courts  of  Equity,  which  y.Gihfom,  i  Bro.Cha.  Rep.  273.  HMer 

fupply  the  want  of  a  furrender  of  a  v.  Tanant,   Ca.  temp.  Tal.    3d  edit, 

copyhold  eftate  in  favour  of  creditors,  288.  (note).     But  tbb   to  be  under- 

J0  far  9mly  as  may  appear  naejfary  for  (Vood  of  the  legal  eftatc  only,  for  an 

the  payment  of  the  debts  ;  and,  confe-  equitabk  eftate  of  copyhold  will  pds  by 

qnently,  while  any  ficehold  eftate  re-  fuch  devife  witbma  furrender.     Car  v. 

mains  applicable  to  that  purpofe,  the  EUijon^  3  Atk.  73.     TmffneU  v.  Pagt^ 

want  of  the  furrender  of  the  copyhold  Barnard.  9.     Jllen  v.  Pmliw,  1  Vcz* 

ihall  not  be  fnpplied,  notwithftanding  111.  Macnamara  ▼.  Jmts,  i  Bro.  Cha. 

the  cxprefs  intention  of  the  teftator  to  Rep.  481. 
charge  the  copyhold  nteably  with,  or 
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Sixthlyy  Hereupon,  on  behalf  of  the  creditors,  it  was  rcpre-      Harris  v. 

fented  to  be  hard,  that  thefe  fhould  be  obliged  to  wait  until  j^  |  ^^^^  ^  ^,| 

the  account  was  taken,  and  until  the  Mailer  fliould  have  my  lands  with 

certified  how  much  would  be  the  proportion  that  each  dcvifcc  dcb^^"nd*d"uc 

or  each  purchafer  was  to  contribute  towards  their  fatisfa£lion.  P"^  ^^  ^'  *"i 

*  other  part  to  B. 

For  that  the  creditors  ought  to  be  at  liberty  to  come  upon  ftc.  the  creditort 

any  part  of  the  freehold  cftatc ;  after  which  the  feveral  de-  ""/ofthculds 

vifees  or  purchafers  might  apportion     the    charge   amongflr  «'«'•  the  Matter 

themfelves ;  and   as  to  the  freehold  that  had  been  fold,  the  what^he'propor- 

creditors  were  willing  to  take  the  money  from  the   heir  or  ^^^^  '*»  V!"^** 

1         t      1     r  11  t     r  •  \  ^     r  each  dcvjfec  li  to 

dcvifees,    who   had    fold,  and    to    give    the    purchafers   no    contribute ;  but 

trouble.  ifthcMaflcr 

uvuLTtv..  certifies,  that 

•  Cur' :  That  will  indeed  make  the  matter  more  eafy  :  but   **"?  ^^,^^\  ""^ 

'  '  exhault  ihc 

yet  till  the  account  (hall  have  been  taken,  and  it  be  known  whole rcahnarc, 
what  the  proportion  is  that  each  devifoe  is  to  pay,  the  crcdi-  tor"jnayp^roc:cd 
tors  muft  wait  notwithftanding ;  for  they  mull  not  be  left   »£«"*  /"y  *>"« 

°  ^  -   ;  devifee  for  the 

at  liberty  to  take  the  whole  from  fome  of  the  devifees,  and  but  whole. 
part  from  others  ;  which  would  be  oppreflive.  And  if  the  [*99  ] 
whole  eftate  of  any  of  the  devifees  be  not  liable,  then  the 
whole  purchafe  money,  for  which  any  part  of  the  premifles 
was  fold,  will  not  be  liable.  But  if  it  fhall  be  reported  by  the 
Mafter,  that  the  whole  of  the  freehold  lands  will  be  infuffi- 
cicnt  for  payment  of  the  debts,  then  the  creditors  may  pro- 
ceed againft  any  one  devifee  for  the  whole,  in  cafe  I  fliould 
be  of  opinion,  that  the  copyhold  ought  not  to  be  charged 
pari  pajfu  ;  but  if  I  (hall  continue  to  think  as  I  do  at  prefent, 
in  fuch  cafe,  the  creditors  muft  wait  until  the  proportion  is 
fettled,  what  the  owner  of  each  is  to  contribute,  as  well  with 
regard  to  the  copyhold  as  the  freehold.  [B] 


[B]  In  this  cafe  the  Mafter  of  the  Rolls  did  not  alter  his  opinion,  it  appearinw 
by  the  Regifter's  book,  that  the  will  of  the  tellator  irihiam  Inf^leJe^-w,  was  dt*- 
clared  to  be  well  proved,  and  that  the  freehold  and  copyhold  citaccs  particularly 
deviied  by  his  will,  were  liable  to  the  payment  of  his  debts,  pari pojju.  March  lo, 
1730.   (I) 

(l)  Reg,  Lib.  A.  1730.  fol.  246. —  to  take  under  the  will  (according  to  the 

In  the  argument  of  Hei/U^r  v.  Tarra7it,  principleof  A'>^'.  v.^/6r^.;7/«/,2Vcrn.5Si. 

tfb.  fup.  the  cafe  oi  Hants  v.  IngkJrw  StrsatjM  v.  ^trtatHtld^  Ca.  temp.  Talb. 

was  treated  as  a  cafe,  in  which  the  heir  1 76.  &c.)  but  it  diJCi  net  appear  by  the 

at  law  was  bound  to  make  good  the  fur-  pleadings,  or  by  the  words  of  the  decree, 

render  of  the  copyhold  by  his  election  that  the  cafe  was  put  upon  that  ground. 

Vol.  III.  G 
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Hillary    Vacation,   1730. 


Cafe  21. 

Lord  Chancellor 

KiMC. 

An  executor  in 
truft  fot  an  in- 
fant of  a  leafe 
for  99  years, 
determinable  on 
three  lives,  on 
the  lord*s  refu- 
fing  to  renew 
but  for  lives  ab- 
folotely,  com- 

i>lies  with  the 
ord,andch«ngei 
the  jears  into 
lives  i  on  the  in- 
fantas dying  un- 
der ii,  and  in- 
teftate;   thie 
ihall  be  a  truft 
forliis  admini- 
iirator,  and  not 
for  his  heir. 

£•100  J 


Tniftee  ttnnot 
change  the  na- 
ture or  the  eftate 
by  turning  mo- 
ney into  landy  or 
a  leafe  for  years 
into  a  freehold, 
Jc  c  converfo. 


[    lOI    ] 


Witter  ver/us  Witter. 

Hillary   Vacation ^   J730« 

JT)  OBERT  Witter  y  poflcfled  of  a  term  for  ninety-nine  years 
of  lands  in  the  county  of  Chejler^  if  three  lives,  or  any 
of  them  (hould  fo  long  live,  held  ♦  of  the  late  Earl  Rivers^  made 
A.  his  executor,  and  by  his  will  devifcd  tlie  term  to  his  infant 
nephew,  John  Witter^  and  died,  his  own  life  being  one  of  the 
three  lives.  The  executor  applied  to  the  Earl  Rivers  to  re- 
new, by  adding  a  third  life,  and  there  was  fome  flight  proof 
that  the  Earl  had  rcfufed  to  make  any  more  leafcs  for  years  of 
his  tenements  in  leafe,  but  had  changed  them  to  lives,  in  order 
to  make  votes  in  chufing  members  of  parliament,  when  he  was 
in  the  adminiRration.  So  that  in  the  prefent  cafe  the  exe- 
cutor of  Robert  IVittiT  the  leflee  took  a  new  leafe,  iu  the  name 
of  a  truftee,  to  him  and  his  heirs  for  three  lives,  (viz,)  that  of 
the  infant,  and  the  two  old  lives ;  and  this  was  in  truft  for 
the  infant  and  his  heirs. 

The  infant  died  above  the  age  of  fourteen  and  under  twenty- 
one,  unmarried  and  inteftate  :  whereupon  the  qiieftion  was, 
who  fhould  be  intitled  to  this  leafe,  his  heir  or  adminiftrator  ? 
It  was  infifted,  that  the  adminiftrator  of  the  infant  was 
intitled ;  and  that  it  fliould  not  be  in  the  breaft  of  any  exe- 
cutor or  truftee  to  alter  the  nature  of  the  truft  eftate,  any 
more  than  it  was  in  the  eleclion  of  a  [C]  guardian  to  change 
the  perfonal  eftate  by  invefting  it  in  lands  :  (ince  this  would 
be  to  give  an  abfolute  power  of  difpofing  of  and  altering  the 
right  and  property  of  the  leafe,  to  one  who  was  but  a  bare 
truftee  ;  that  if  the  court  had  been  applied  to  for  leave  to  do 
this,  they  would  never  have  granted  it  without  a  provifion, 
that  in  cafe  tlic  infant  ftiould  die  during  his  infancy,  the  pur- 
chafe  flitiuld  not  turn  to  the  prejudice  of  the  reprefentativcs 
of  his  perfonal  eftate  :  alfo,  that  this  would  be  injurious  to 
the  infant  himfelf,  who,  if  it  had  continued,  as  originally  it 
was,  a  leafe  for  years,  might  have  devifed  it  at  fourteen  [D]  } 


[CI  Sec  for  this  purpofe  the  cafe  of  Tcify  v.  Tcjiy  ami  Ragget,  Pre.  in  Chan.  273. 

[DJ  In  the  cafe  of  the  Earl  of  ffincbel/ea  v.  Nordifft^  i  Vern.  402.  435.  this 
obfervation  appears  to  have  been  firft  made  by  fcrjeanc  (afterwards  lord  commif- 
iioner)  Rawlinfim^  and  to  have  great  ^^h  laid  upon  it  by  the  Lord  Chancellor 

JcffifJS. 

whereas 
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WlTTIR. 


whereas  bcine  turned  into  a  freehold  dcfcendible,  it  could  not     ^^"^  •• 

O  WlTT£l 

be  devifed  by  him  until  his  age  of  twenty-one. 

On  the  other  fule  it  was  reprefented  as  likely  to  prove  very 
detrimental  to  an  infant,  if,  in  a  cafe  where  the  lord  would 
not  renew  but  for  lives,  the  executor  (hould  not  be  enabled  to 
comply  with  this  ;  becaufe  the  other  two  lives  might  drop  dur- 
ing the  infant's  life ;  and  the  cafe  would  be  the  fame  if  there 
were  but  one  life  in  being  -,  and  then  tlic  infant,  inftead  of 
being  deprived  of  the  power  of  devifing  (as  had  been  objefted) 
might  have  no  eflate  to  devife  ;  that  the  putting  the  infant's 
life  into  the  leafe  muft  be  for  the  benefit  of  the  infant,  and  of 
him  only;  and  as  to  what  had  been  mentioned  of  turning  an 
infant's  perfonal  into  a  real  eftatc,  that  feemcd  to  be  a  thing 
not  ncceflary,  but  the  renewal  of  the  leafe  was  a  matter  of  ab- 
folute  neceflity. 

Lord  Chance/for :  This  renewed  leafe,  though  for  lives,  fliall    A  letfe  renewed 
fellow  the  nature  of  the  original  one,  and  go  to  the  executors    fortnTnfaii't 
or  adminiftrators  of  the  infant,  as  that  (hould  have  done.     If   benefit,  ihali 
the  fa£l  had  been  (which  has  not  been  fully  proved)  tlieLord    lurcoftheori- 
Rivtfs  would  not  have  made  any  other  than  a  defcendible  leafe    K'"*^*^**^ 
for  three  lives,  this  might  and  ought  ( i )  to  have  been  declared 
in  truft  for  the  benefit  of  the  executors  and  adminiftrators  of 
the  infant,  if  he  (hould  die  during  his  infancy.     Now,  though      [  I02  ] 
this  truft  be  not  declared,  yet  it  is  in  equity  implied,  fince  the 
renewed  leafe,  though  for  lives,  comes  in  die  place  and  ftead 
of  the  original  leafe  which  was  for  years.     In  confequence  of  Anc*ate  pur 
which  his  Lord(hip  declared,  tliat  the  fame  (hould  be  liable  to   **!'/'  »ici»dif- 

.  ,  -     .  tributable  in 

a  diftributiou  according  to  the  ftatute,  faying,  that  though  the   equity,  chough 
fpiritual  court  cannot  intermeddle  with  a  freehold  to  diftri-  IituaTcou*ru^*' 
bute  [E]  it,  yet  it  doth  not  follow  but  that  this  court  may  in- 
force  fuch  a  diftribution  (2). 

[E]  Sec  Salk.  464.  OUbam  v.  Pickerings  and  the  note  at  the  end  of  the  cafe  of 
Dukeof  DfvoM  y  Atkins,  vol.  2.  382.  but  more  particularly  the  llature  of  14  Geo. 
2.  whereby  an  eftatc^  autre  vie  being  undevifed,  or  in  part  applied  to  the  pay- 
ment of  debts  according  to  the  llatute  of  frauds,  fhail  be  diibibuted  in  the  fame 
manner  as  perfonal  eftate. 

(i)  Vide  Mafony,  Day^  Pre.  Cha.  the  advantage  of  the  infant  at  the  time. 

319.     Pier/on  v.  Shorty    I    Aik.   480.  Rook  v.  IVartb,  I  Vez.  461.     Tullit  v. 

and  in  general  a  guardian  or  truftee  TuUit^  Ainb.  370.     In^ood  v.  Twync, 

(hall  not  alter  the  nature  of  the  infant's  Amb.  417,     Vernon  v.  Fcnon^  cited  in 

propert>',  fo  as  to  change  the  right  of  Ex  parte  BromfiAj\  3  Bro.  Cha.Rcp.5i3. 

focceffion  to  it  in^cafe  of  the  infant's  (2)  Reg.  Lib.  B.  1730.  fol.  213.  by 

death,  uolcfs  by  fome  adl  manifeilly  for  the  name  of  Witter  v.  Coup. 

G  % 


[  1^3  ] 


D  E 


Cafe  22. 

Lord  Chancellor 
King. 

Supplicavtt. 
One  taken  on  a 
fupplicavit,  and 
continued  in 
f  rifon  a  year 
without  any 
freih  threat- 
fling,  ought  to 
be  difcharged. 


[  104  ] 

Notice  of  mo- 
tion given  by 
one  not  allowed 
to  a&  ai  a  fo- 
licicor,  not 
good. 
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Ex  parte  Sir   Richard  Grofvcnor. 

SI  R   Richard  Grofvencr^    upon  filing  articles  in  Chancery, 
obtained  tl  fuppJicavii  againil  Mrs,  ■  who  being  taken 

upon  the  writ,  was  carried  to  Ncivgatey  where  (lie  had  conti* 
nued  near  tliirteen  months.  And  now  it  was  moved  that  flic 
might  be  difcharged,  infilling,  that  it  was  the  courfe  of  the 
King's  Bench,  \i  2l  fupplicavit  he  granted  againft  any  one,  and 
the  party  taken  upon  it  continues  in  prifon  for  a  year  and  a  day, 
without  any  frefli  threatning  or  mi(bchaviourhuvingbeen  offer- 
ed by  or  on  bclialf  of  the  party  againfl  wliom  thc/r/ppiicnvit  was 
granted  ^  that  he  ought  to  be  difcharged,  and  that  it  was  fo  in 
the  cafe  of  commitments  for  any  breach  of  the  peace. 

Lord  Chancellor  :  Nothing  can  be  more  oppreflive  than  an 
indefinite  imprifoument ;  and  it  feert^s  u  reafonable  practice 
in  the  King's  Bench,  if  nothing  has  been  offered  either  by 
threatning  or  other  milbeliaviour,  within  a  year  and  a  day 
after  the  taking  up  of  the  party,  by  him  or  on  his  behalf,  that 
he  ought  to  be  difcharged.  Accordingly  the  court  was  in- 
clined to  have  granted  the  motion  in  the  principal  cafe :  but 
the  notice  of  motion  being  given  by  -^.  B,  the  folicitor  for 
the  woman  that  was  committed,  and  he  not  being  a  folicitor 
admitted  in  chancery,  the  court  would  not  look  upon  this  as 
notice  -,  and  the  party  undertaking  to  give  another  notice 
againft  the  firft  day  of  the  term,   the  motion  was  put  off  till 

then,  at  which  time   the  faid  Mrs. •  moved  it  again, 

and  it  was  ordered  jthat  ihe  fliould  he  difcliarged  upon  entering 
into  a  recognizance  before  a  Mailer  in  ico  /.  with  two  furc- 
ties  in  50  /.  each,  to  keep  the  peace  ;  and  the  Mafter  was  di- 
re(Sled  to  be  eafy  and  not  ftricl  as  to  the  abilities  of  the  fureties, 
the  court  having  regard  to  her  long  imprifonment  (i). 


(i)   Vide  J^ajnum  v.  Bnynum^  Amb.  63.     Ex  parte  Kitt^t  Amb.  2^0.  335. 
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Francis   Sheldon,  Efq;  verfus  Mn   Juftice 
Fortefcue  Aland  &  al'. 

A  Bill  was  brought  by  t!ie  adminiftrator  of  Sir  William 
Dormer^  bart,  a  lunatick,  againfl  the  adminiftrator  of 
Mr.  Juftice  Dormer^  to  have  an  account  of  the  perfonal  cftate, 
and  of  the  rents  and  profits  of  the  real  cftate  of  the  lunatick, 
received  in  his  life-time  by  Mr.  Juftice  Dormer^  who  was  the 
committee  of  the  lunatick's  eftatc  ;  (hewing,  that  Sir  William 
Dormer  was  feifed  in  fee  of  divers  manors  and  lands  in  the 
counties  of  Bucks  and  Gloucejlery  of  500  /.  per  annumy  and  pof. 
felTed  of  a  confidcrable  perfonal  eftatc,  and  in  1692,  became, 
and  was  by  inquifition  found,  a  lunatick ;  and  that  the  cuf- 
tody  of  his  eftatc  was  granted  to  Mr.  Juftice  Dcrtnery  and 
that  of  his  perfon  •  to  Sir  Robi'rt  Jenklnfon,  The  hill  was  alfo 
to  be  relieved  againft,  and  to  fet  a  fide,  feveral  orders  of  the 
court  of  chancery,  whereby  it  was  ordr,red,  that  Mr.  Juflice 
Dormer  fliould  be  allowed  the  rents  and  profits  of  the  luna- 
tick's  cftate  for  the  maintenance  of  the  lunatick's  perfon,  and 
the  care  and  manaj;cm£nt  of  his  eftatc.  To  which  purpofe 
the  bill  fet  forth,  that  after  the  inquifition  found,  to  the  end 
the  court  might  judge  what  was  a  proper  allowance  for  the 
maintenance  of  the  lunatick,  it  was  directed,  that  the  M.ifter 
ihould  look  into  the  vahie  of  the  eftatc  and  the  incumbrances 
thereon  :  that  purfuant  to  fuch  order,  the  Mafter  made  a  re- 
port of  the  yearly  value  of  the  eftate,  and  the  charge  of  the 
phyficians  attending  the  lunatick,  and  the  dift)urfcments  of 
Mr.  Juftice  Dormer  relating  to  the  eftate  ;  and  this  account 
was  figned  by  Mr.  Sheldotiy  who  married  the  fifter  and  next 
prefumptive  heir  of  the  lunatick  ;  that  thereupon  the  Lord 
Scmmers,  by  order  of  the  i6th  of  Juney  1 699,  with  the  con- 
fent  of  the  faid  Mr.  Skeidofty  ordered,  that  the  profits  of  the 
lunatick's  eftate  ftiould  be  allowed  to  Mr.  Juftice  Dormer ^ 
for  the  maintenance  of  the  lunatick,  and  the  care  and  ma- 
nagement of  his  eftate,  deducing  only  200/.  per  annum 
thereout  for  the  paying  oft'  incumbrances  upon  the  eftate,  and 
which  in  fa£k  have  fnice  been  paid  oflf  \  that  the  laft  order  had 
been  continued  or  revived  upon  every  demife  of  the  Crown, 

G  3  and 


Cafe  23. 

Lord  Chancellor. 

KiKC. 


2  Fq.  Ca.  Ab« 

74-  P»«  »7. 
3S1.  pi.  3. 
The  court  al- 
lowed the  pro- 
fits of  the  lu- 
nat:clc*t  ef(ite 
to  the  commit- 
tee for  the  main- 
tenance of  his 
perfun.     The 
lunatick  dtesy 
hisadminiOrator 
brings  a  bill  for 
an  account  of 
thefeprofitr;  the 
defend :^nt  the 
comnaittee 
pleads  thi*:  order 
of  court  cf  the 
allcwince  of 
the  profits  for 
tWe  lunaiick*s 
main  ten  .Mce  ; 
the  plea  .irdered 
to  tland  fur  an 
anfwer  j  ::ut  the 
court  dcclaied 
they  would  not 
rricre  \n  f«ici\ 
cjfe  withuut 
grofs  fraud. 

L*'05  J 
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Shelpon  v.     and  by  the  fucceedinc:  Lord  Chancellor  or  Lord  Keeper  of  the 

FOKTXICVK  JO  * 

Aland.  Great  Seal  for  the  time  being.  And  the  bill  further  (hewed, 
that  Mr.  Juftice  Dormer^  and  the  lunatick's  fifter  Sufatmahy 
the  wife  of  Sheldon y  feven  days  before  the  making  of  the  above- 
mentioned  order  by  the  Lord  Scmmersy  {viz,)  on  the  9th  day 
of  June  1699,  did  enter  into  articles,  whereby  Sheldon  cove- 
nanted for  himfelf,  his  wife  and  hii  children  born,  or  to  be 
born,  that  they  would  be  aiding  to  the  judge,  who  fhould  have 
[  106  ]  xht  BucklnghamJIjire  eftatc  allowed  to  him  for  the  maintenance 
of  the  lunatick,  and  be  permitted  to  take  up  his  bond,  which 
he  had  given  to  account.  And  Mr.  Juftice  Dormer  cove- 
nanted, that  he  would  be  aiding  and  aflifting  to  Sheldon  and 
his  wife,  who  were  to  have  the  Gloucejlerjbire  eftate  of  the  lu- 
natick without  account,  fave  only  that  out  of  the  profits  there- 
of  a  debt  of  550/,  on  the  Gloucejlerjhire  tkztty  fhould  be  paid  off. 

The  defendant,  Mr.  Juftice  Fortefcuej  and  his  lady  pleaded^ 
that  King  William  and  Queen  Mary^  by  virtue  of  their  un- 
doubted prerogative,  by  their  royal  fign  manual  direded  to 
Sir  John  Sommers,  knight,  then  Lord  Keeper  of  the  great  fcal 
of  England^  reciting,  that  the  care  of  ideots  and  lunaticks 
doth  of  right  belong  to  the  Crown,  did  grant  to  the  faid  Sir 
John  Sommers  full  power  and  authority,  without  any  further 
warrant,  to  give  order  and  direftion  for  preparing  of  grants 
for  the  cuftody  or  commitment  of  the  eftatcs  or  perfons  of 
lunaticks  or  ideots,  according  to  the  rules  of  law,  and  the  ufe 
and  pradlice  in  like  cafes,  as  he  fhould  judge  meet*  Th«y 
then  pleaded,  that  Sir  JVilliam  Dormer  was  by  inquifition 
found  a  lunatick,  and  the  inquifition  returned  into  the  petty 
bag ;  and  they  pleaded'  the  feveral  orders  under  the  feveral 
Lord  Chancellors  and  Lord  Keepers  for  the  time  being,  upon 
every  demife  of  the  Crown,  whereby  the  cuftody  of  the  eftate 
of  the  lunatick  was  committed  to  Mr.  Juftice  Dormer  \  and 
the  ©rders  whereby  the  Maftcr  was  to  take  an  account  of  the 
eftate  of  the  lunatick  and  of  its  incumbrances,  and  the 
Mafter's  report  thereupon ;  and  in  particular,  the  order  of 
the  1 6th  of  Juney  1 699,  made  by  the  Lord  Sommers  by  the 
confent  of  Mr.  Sheldon^  that  200  /.  per  annum  out  of  the 
eftate  fhould  be  applied  towards  the  payment  of  the  incum- 
brances affe£ling  the  lunatick's  eftate,  the  reiidue  to  be  al- 
lowed 
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lowed  towards  the  maintenance  of  the  lunatick  and  the  ma-  Shildon  v. 
nagemcnt  of  his  cftate  ;  and  hkewile  the  leveral  orders  made  Alakd. 
by  the  great  feal,  upon  every  demife  of  the  Crown,  for  reviv- 
ing of  die  faid  order  of  the  i6th  of  Junc^  1699,  and  the  grants 
made  under  the  royal  fign  manual,  upon  every  demife  of  the 
Crown,  to  the  then  Lord  Chancellor  or  Lord  Keeper,  autho- 
rifing  them  refpedively  to  make  grants  and  orders  for  the  cuf- 
tody  of  the  perfons  and  eftates  of  lunaticks,  and  to  aft  therein 
as  they  (hould  think  fit.  All  which  grants  under  the  royal 
fign  manual,  together  with  the  report,  and  the  faid  fucceflive 
orders,  the  defendants  pleaded  in  bar  of  fuch  part  of  the  bill, 
as  fought  to  compel  the  defendants  to  account  for  the  rents 
and  profits  of  the  lunatick's  eftate,  or  to  difcharge  the  faid 
orders. 

For  the  plea  it  was  infifted,  that  this  was  a  peculiar  jurif- 
di£iion  of  the  great  feal,  granted  under  the  royal  fign  manual, 
and  in  virtue  of  the  prerogative  of  the  Crown  ;  that  thefe  or- 
ders were  made  by  the  Lord  Chancellors  or  Lord  Keepers  for 
the  time  being,  not  as  Chancellors  or  Keepers,  but  by  autho- 
rity of  the  fign  manual,  and  under  this  particular  power  and 
jurifdi£tion,  and  fo  not  impeachable  by  bill  to  the  Lord  Chan- 
cellor as  Lord  Chancellor ;  befides,  that  were  it  in  the  cafe  of 
any  order  made  by  the  Lord  Chancellor  as  Lord  ChanccHor, 
nothing  could.be  more  incongruous,  than  to  bring  an  origi- 
ginal  bill  to  fet  afide  an  order  made  by  the  court  •,  that  the 
prefent  bill  was  the  lefs  to  be  countenanced,  in  that  there  had 
been  fo  many  orders  made  by  every  fucceeding  Lord  Chan- 
cellor OT  Lord  Keeper,  upon  every  demife  of  the  Crown ;  fo 
that  this  order  of  the  i6th  of  June^  i6p9>  had  obtained  th^ 
izxiBtion  of  many  eminent  and  learned  men,  who  had  been 
fucccflively  in  that  great  office ;  that  in  tlie  cife  of  orders 
made  iii  relation  to  lunaticks,  the  Lords  theinfelves  will  not 
hear  any  appeal,  but  the  fame  muft  be  made  to  tlie  King  in  ^^  ^  j  j. 
council ;  of  which  tlierc  was  a  recent  [A]  inftance ;  that    from  an  order 

.  of  the  Lord 

where     chancellor, 
tottch'ing  lanaticks^  to  the  houfe  of  lordi,  but  only  to  the  king  in  council.    See  the  note  at  the 
bottom. 


[A]  The  following  extrad  has  been  taken  from  the  lords' journals,  ♦'  Bit  Martls 
*•  14  Fth,  I'jzt,  The  hoafc  (according  to  order)  proceeded  to  take  into  conii- 
"  deration  the  petition  and  appeal  of  William  Pitt,  cfq;  and  Samuel  Pitt,  mer- 

G  4  ^  chant 
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Sheldon  v.  where  thc  commitment  of  a  lunatick  is  granted,  the  court  docs 
Aland.  not  lo  much  regard  the  benefit  of  his  admiuiftrator,  as  thc 
well-being  and  comfort  of  the  lunatick  himfelf,  fo  far  as  his 
eftate  will  allow,  with  a  view  that  fuch  lunatick  may  live  as 
cnfily  as  his  unfortunate  condition  will  admit  of,  agreeably  to 
his  circumllances. 

In  anfwer  to  which  it  was  alledged,  that  the  bill  was  brought 
to  fet  afide  thefe  orders,  for  the  fraud  and  collufion  by  which 
they  had  been  obtained  •,  that  this  fraud  and  collufion  fuffi- 
ciently  appeared  by  the  articles  entered  into  by  Mr.  Jufticc 
I  L  ^9  J  Dormer  and  Mr.  Skcldorty  but  feven  days  before  obtaining  thc 
order ;  which  articles  were  concealed  from  the  court,  and  ap- 
peared plainly  to  have  been  for  (liaring  and  dividing  the  luna- 
tick's  eilate ;  and  that  it  was  a  moil  extraordinary  thing  to 
give  up  Mr.  Juftice  Dormer'^  bond  for  accounting  :  that  not 
only  an  interlocutory  order,  but  a  decree  itfclf,  if  gained  by 
(i)  collufion  might  be,  and  frequently  had  been,  fet  afidc 
even  on  a  petition,  by  the  fame  reafon  that  judgments  in 
courts  of  law  when  obtained  unduly,  and  by  collufion,  were 
every  day  fet  afide  on  motion  ;  that  the  collufion  of  grant- 
ing (in  tiie  prefent  cafe)  the  cuftody  of  tlie  perfon  of  thc  lu- 


"  chant  complaining;  of  two  orders  made  by  the  Lord  Chancellor  the  23d  of 
**  December  and  2:;th  of  Jivmetry  laft,  granting  the  cuftody  of  the  perfon  of  ^a- 
•*  muel Pitt,  a  lunaiick,  the  appellant's  uncle,  as  in  the  appeal  is  mentioned; 
*'  and  praying,  that  the  f.ad  orders  may  be  revej  led.  And  the  faid  appeal  being 
"  read  by  the  clerk,  noricc  was  taken  to  thehoufe,  that  the  cuftody  of  ideots  and 
«'  lunaticks  was  in  the  power  of  the  king,  who  might  delegate  the  fame  (o  fuch 
*'  perfon  as  he  (hould  tnink  fit.  Whereupon  the  Lord  Chancellor  produced  a  pa- 
*'  per  writing  under  his  majefty's  royal  fi«;nal  manual,  intniftinghis  lordftiip  with 
**  thc  care  and  commitment  of  the  cuftody  of  ideots  and  lunaticks,  and  of  their 
*•  perfons  and  eftatcs;  and  the  fame  being  read  by  the  clerk,  it  was  moved,  that 
**  the  before-mentioned  appeal  of  the  faid  Vfiliiam  Pitt  and  Samuel  Pitt  might 
«'  be  received  ;  and  after  long  debate,  and  reading  the  ftatute  of  thc  ijih  of 
•'  king  Edward  the  Second,  dc  privrogatlva  rtgtsoi  ideots,  cat>.  9  ^5*  10,  thequef- 
*'  tion  being  put,  whether  this  appeal  Ihall  be  received  ,^  It  was  refolved  in  thc 
•*  Negative." 

JJbhy  Coixjpcr^  Cler'  Parliamentor'. 

In  ronfequence  of  the  above  refolution,  an  appeal  was  brought  before  the  king 
in  council,  where,  attcr  fome  debate  touching  the  jurifdiclion,  the  matter  of  the 
appeal  was  ncard,  and  determined.  May  15,  1728.(2). 

(1)    Vide  Ricbmcnd  v.  7'^>7/;/r,  ante,  (2)   So,   Rocbfort  v.  Earl  of  E^^6 

1    vol.  737,     Lloyd  V*  Manftll,  ante,      Bro.  P.  C.329. 
t  vol.  73. 

natick ' 
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natick   to  Sir  Robert  Jenkinfin  was  undeniably   evident,  it     |"***J"„J* 
being  at  the  fame  time  well  known  (a)y  and  what  muft  be        Alamb. 
admitted^  that  the  lunatick  was  in  faft  never  in  the  cuftody  of   («)  V«l-  ».»^ 
any  other  perfon  than  of  Mr.  Jnfticc  Dormer  \  that  a  bill  for  an 
account  as  well  lay  againft  the  ccimniittee  of  an  eft  ate  of  a 
lunatick  as  againft  the  aflignees  of  the  eftate  of  a  bankrupt ; 
that  the  prefent  bill  was  the  more  proper,  becaufe,  till  the 
death  of  the  lunatick,  no  perfon  had   a  right  to  any  part  of 
the  lunatick's  eftate,  nor  was  confequcntly  in  titled  to  bring 
fuch  bill ;  that  the  fubfequent  orders  made  for  committing  the 
lanatick*s  eftate  to  Mr.  Juftice  Dormer^  fubjccl   to  account, 
and  his  giving  fecunty  accordingly,  were  a  tacit  waiver  of  any 
former  order  by  which  he  might  apprehend  himfelf  to  be  a 
committee  without  account ;  nay,  that  a  grant  by  the  great 
fcal  of  the  cuftody  of  tlie  eftate  of  a  lunatick  [not  an  ideotj 
without  account,  would  be  void  in  itfcif :   fo  if  fueh  grant 
were  niade  to  the  ufe  of  the  grantee,  quamdlu  the  lunatick 
{hould  continue  a  lunatick,  tliis  were  void  ;  Moor  4.  Franceses 
cafe,   fa*  Hob,  215;  for  it  is  contrary  to  the  truft  which  the 
law  repofes  in  the  Crown  *,  and  in  all  fuch  cafes  the  King  is      [  i  ^o  j 
taken  to  be  deceived  in  his  grant ;  that  in  tlie  cafe  of  a  luna- 
tick, (qui  gaudet  lucid'u  itttervallis)   the  law  decs  not  defpair, 
but  takes  notice  of  a  pciubility  at  leaft,  if  not  a  probability  of 
his  recovery,  and  therefore  provides,  tliat  againft  fuch  time 
of  his  recovery,  whenever  it  Hiall  fall  out ,  an  account  ftiall 
be  rendered  to  him,   and  reftitution  made  of  his  eftate  ;  elfc 
the  law  itfelf  would  be  almoft  barbarous,  and  add  afHi£lion  to 
affli£lion ;  that  fuppofe  the  lunatick  himfelf  had  recovered, 
and  brought  a  bill  for  an  account,  he  muft  have  had  it ;  and 
furely  his  adminiftrator  has  the  very  fame  right. 

Lord  Chancellor  :  I  do  not  fee  any  fraud  in  Mr.  Juftice  Dor^ 
mtr^s  havhig  obtained  this  order  of  the  i6th  of  Juney  1699,  or 
that  the  court  was  furprifed  in  it :  there  appears  to  have  been 
an  order  of  court  to  refer  it  to  the  Maftcr  to  fee,  what  was  the 
lunatick's  eftate,  and  how  incumbred  -,  purfuant  to  which  a 
report  was  made :  neither  have  I  been  able  to  difcover  any 
fraud  in  Mr.  Juftice  Dormet^s  having  got  up  his  bond.  Then 
fuppoiing  this  to  be  fo,  where  fuch  order  has  been  made  for 
the  allowance  of  the  profits  of  the  eftate  of  the  lunatick  to- 
wards his  maintenance,  and  this  fo  often  renewed  by  the 

Lord 


no 
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Sheldon   v. 

foktescue 

Aland, 


Thekiag*tgrant 
of  a  lunatick't 
eftate  without 
account  it 
▼md  i  but  the 
king  or  lord 
chancellor  may 
allow  fuch  a 
yearly  mainte- 
nance to  a  lu- 
aa^ick,  as  a- 
mounts  to  the 
yearly  value  of 
the  lunatick*i 
eftate. 

[•in] 


A  decree  gained 
by  fraud  may 
be  fet  aftde  by 
petition,  ai  well 
as  a  judgment 
at  law  by  mo- 
tion ;  a  fortiori 
may  fuch  decree 
be  fet  afide  by 
bill. 


Lord  Chancellor  and  Lord  Keeper  for  the  time  being;  by 
which  it  is  reafonable  to  fuppofe  the  committee  to  have  been 
induced  to  take  the  lefs  care  of  the  accounts  5  it  would  he  ex- 
tremely hard,  unlefs  fome  great  fraud  were  made  to  appear, 
to  oblige  fuch  committee,  and  much  more  his  executors  or 
adminiftrators,  to  account  or  refund.  I  admit  the  King  or 
the  great  fcal  cannot  grant  a  lunatick's  eftate  without  account; 
but  as  the  Lord  Chancellor  may  make  what  allowance  he 
pleafes  for  the  maintenance  of  the  lunatick  ;  fo,  fuppofing  the 
eftate  to  be  *  500/.  p^r  annumj  or  1000/.  (and  in  the  cafe  of 
a  baronet,  as  the  prefcnt  cafe  is)  the  court  may  allow  as  great 
a  falary  as  the  income  of  the  eftate  amounts  to  ;  in  fome  cafes, 
where  the  income  is  very  narrow,  the  whole  may  be  little 
enough. 

Now  this  being  a  difference  in  form  only,  that  tlie  allowance 
of  the  whole  profits  (in  exprefs  terms)  is  not  good,  but  the 
allowance  of  fuch  an  yearly  falary  as  amounts  to  the  whole 
yearly  profits,  is  good  ;  it  is  not  reafonable  fuch  a  miftake  in 
form  fhould  fubjeft  the  committee  or  his  reprefentative  to  ac- 
count for  or  refund  what  has  been  received  under  tlic  com- 
mitment. Mr.  Juftice  Dormer  does  not  feem  to  have  waived 
the  benefit  of  thcfe  orders  for  his  allowance  on  account  of 
maintenance,  by  having  accepted  the  fubfequent  orders  for  the 
commitment  of  the  lunatick's  eftate,  on  his  fubmitting  to  give 
fecurity  to  account,  or  by  having  actually  entered  into  fuch 
fecurity ;  becaufc  this  is  neceffarily  incident  to  fuch  commit- 
teefliips.  I  admit  feven  a  decree,  much  more  an  interlocutory 
order,  if  gained  by  collufion,  may  be  fet  afide  on  a  petition  ; 
a  fortiori  may  the  fame  be  fet  afide  by  bill.  The  principal 
cafe  feems  to  be  very  hard  on  the  defendant's  fide  ;  but  let  the 
plea  ftand  for  an  anfwer  without  liberty  to  except.  [Bj. 


[B]  It  appears  from  the  Rcgifter's  book,  that  on  motion  it  wasalledged',  that 
the  matters  in  difference  were  compromifed  ;  it  was  therefore  prayed,  that  the 
plaintiff's  bill  might  Hand  difmifred  without  cofls,  which,  on  hearing  counfel  for 
the  defendant,  who  confented  thereto,   was  ordered  accordingly,  Feb.  27,  1732. 

The  cuflody  of  a  lunatick  may  be  granted  to  a  feme  covert,  though  (he  be  not 
fui  Juris,  but  under  the  power  of  her  huiband.  By  the  Lord  Parker,  Ex  parte 
Kin^fmill^  Michaelmas  1720. 

One  through  a  great  age  being  deprived  of  his  memory,  and  become  almoft 
nan  compos  mentis ^  was  admitted  to  anfwer  by  his  guardian,  in  regard  the  demand 
in  quellion  was  but  fmall ;  but  had  the  value  been  confiderable,  the  regular  way 
had  been  to  have  taken  out  acommidion  of  lunacy,  and  have  gotten  a  committee 
aiCgned.     By  ihc Lord  Taiht,  MicH^aelmmSf  ij^^,  Anonymus. 
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Woolcomb  verfus  Woolcomb. 

ON  E  devifed  to  his  wife  all  his  houfliold  goods  and  other 
goods,  plate  and  flock  within  doors  and  without,  and 
bequeathed  the  refidue  of  his  perfonal  eftate  to  J.  S.  The 
queition  was,  whether  the  teftator's  ready  money,  cafh,  and 
bonds,  fhould  pafs  to  the  wife  by  thefe  words  ? 

my  pcribnal  eftate  to  B.  ;   the  ready  money  and  bonds  do  not  pafs  by  the  word  << 
the  bcqueft  of  the  refidue  would  be  void. 

It  was  contended,  that  the  devife  of  all  the  tcftator's  goods 
{hould  carry  all  his  perfonal  edate,  omfiia  bona  being  words  of 
the  largeft  extent  and  fignification,  with  regard  to  perfonals. 

To  which  it  was  anfwered,  that  if  the  devife  of  all  the  tcf- 
tator's goods  were  to  be  taken  in  fo  large  a  fenfe,  it  would 
then  fruftrate  and  make  void  the  bequefl  of  the  refiduum, 
which  would  not  be  allowed ;  tliat  it  feemcd  reafonable  the 
words  ether  goods  (hould  be  underftood  to  fignify  things  of  the 
like  nature  with  houfhold  goods,  to  the  end  the  whole  will 
might  have  its  effeft  *,  and  confequently,  that  the  tcftator's 
ready  money,  cafli,  and  bonds,  (hould  not  in  this  cafe,  pafs  by 
the  word  goods^  but  (hould  go  to  the  refiduary  legatee  ;  and  of 
this  opinion  was  the  Liord  Chancellor  (i). 


Cafe  24. 

Lord  Chtocellor 
King. 

1  £q.  Ca.  Ab. 
326.  pi.  36. 
Devife  of  all  my 
houfliold  gooda 
and  other  goodsy 
plate,  &c.  to  A. 
the  refidue  of 
goods,**  for  thea 


(i)  The  devife  was  of  **  al!  the  fur- 
**  niture  of  his  parfonage  houfe,  and 
**  all  his  plate,  boufehold  eoods,  and 
*'  other  goods  (except  books  and  pa- 
**  pers)  and  all  his  ftock  within  doors 
^  and  without,  and  all  his  com,  wood, 
^*  and  other  goods  belonging  to  his 


'•  parfonage  lioofc"  to  the  wife. — :Sh6 
claimed  the  money,  and  bonds  which 
were  found  in  the  par/omagi  hrntfe  at  the 
time  of  the  teftator's  death — but  the 
Lord  Chancellor  was  of  opinion  that 
they  did  not  pafs  by  fuch  devife.  Reg. 
Lib.  B«  1730.  fol.254. 


C»i3] 


D  E 
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Willing  verfi^s  Baine. 

^  By  his  will  devifed  200  /.  a-piece  to  his  children,  pay- 
able at  their  refpeclive  ages  of  twenty-one  ;  and  if  any 
of  thent  died  before  their  age  of  twenty-one,  then  the  legacy 
given  to  the  perfon  fo  dying,  to  go  to  the  furviving  children. 
He  devifed  the  rcfidue  of  his  perfonal  eftate  to  j^.  B,  and  C 
(being  three  of  his  children)  and  having  made  them  executors, 
died. 


Cafe  25  . 
Lord  Chancellor 

KlI«G« 

3Keb.11. 
sEq.Ca.  Ab« 
545.  pi.  22. 
572.  pi.  2. 
One  gives  a  le- 
gacy of  200 1. 
a  piece  to  his 
children^  pay- 
able at  21  ;  and 
if  any  of  them 
die  befoie  2T» 

then  the  legacy  given  to  him  fo  dying,  to  go  cv*?r  to  the  furviving  children.  One  of  the  children 
diet  in  the  life  of  the  teflafror  j  though  this  legacy  lipfe?,  4S  to  tiic  legate.:  dying  under  21,  yet  it  is 
well  given  over  to  the  furviving  children. 

One  of  the  children  died  in  the  teftator's  life-time,  and 
after  the  teftator's  death  one  of  the  executors  and  refiduary 
legatees  died.  Upon  this  two  queftions  arofe,  frjfy  whether 
the  legacy  of  the  child  that  died  in  the  life  of  the  teftator 
fhould  go  to  the  furviving  children,  or  ftiould  be  a  lapfcd  le- 
gacy, and  fink  into  the  furplus  }  id/y,  whether  when  one  of 
C  114  ]  the  executors  and  refiduary  legatees  died,  his  (hare  of  the  re- 
fiduum  belonged  to  his  executor,  or  to  the  furviving  rcGduary 
legatees  ? 

As  to  the  firft  it  was  objefted  to  be  the  conftant  rule,  that 
if  the  legatee  dies  in  the  life  of  the  teftator,  tliis  legacy  lapfes, 
which  took  in  the  prefent  cafe  ;  for  here  the  child,  the  lega- 
tee, died  in  the  life-time  of  the  teftator :  that  it  was  true, 
there  was  a  devife  over  of  the  legacy,  in  cafe  any  of  the  child- 
ren fliould  die  before  their  age  of  twenty-one  j  but  fuch  claufc 
could  not  take  place  in  the  prefent  cafe,  becaufe  there  can  be 
no  legacy,  unlefs  the  legatee  furvives  the  teftator,  the  will  not 
fpeaking  till  then ;  wherefore*  tins  muft  only  be  intended, 
where  the  legatee  furvives  the  teftator,  fo  that  the  legacy  vefts 
in  him,  and  then  he  dies  before  his  age  of  twenty-one. 

On 
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On  the  other  fide  it  was  faid  and  rcfolved  by  the  court,  that  Wittiwc  9. 
the  rule  is  true,  that  where  the  legatee  dies  in  the  life  of  the 
tcftator,  his  legacy  lapfes,  (/•  e.)  it  lapfes  as  to  the  legatee  fo 
dying ;  but  that  in  this  cafe  the  legacy  was  well  given  over 
to  the  furviving  children  ;  for  which  2  f^ern *  20*].  Miller 
verfus  Warren  was  cited,  where  there  wcs  a  devife  of  a  legacy 
of  1500/.  to  A.  payable  at  his  age  of  twenty-one,  and  if  A^  , 

died  before,  then  to  B.  On  A^%  dying  in  the  life-tinie  of  the 
teftator,  though  this  was  never  a  legacy  with  rcfpeft  to  A.  but 
lapfed  as  to  him,  by  his  dying  in  tlie  life  of  the  teftator,  ftiU 
it  was  held  to  be  well  devifed  over.  So  in  the  cafe  in  2  Vern, 
611.  of  [A]  Ledfome  y.  Hickman.  In  like  manner,  li  land 
were  devifed  to  A.  and  if  A.  fliould  die  before  twenty-one,  C  ^  '5  1 
then  to  B.  on  -^/s  dying  in  the  life  of  the  teftator,  and  before 
twenty-one,  this  would  be  a  good  devife  over  of  tlie  land 
to  B.  (!)• 

With  refpeft  to  the  fecond  point,  it  was  contended,  that 
it  being  the  cafe  of  a  legacy,  and  merely  out  of  a  perfonal 
cftate,  the  conftruftion  of  the  fpirltual  court  ought  to  prevail  : 
now  that  docs  not  allow  of  furvivorfliip  5  but  takes  care  that 
the  benefit  of  the  devife  fliall  be  equal,  as  was  intended  by  the 
teftator  \  which  intention  feemcd  here  to  have  been  in  part 
complied  with,  by  the  executors  having  divided  amongft  them- 
felves  what  had  been  already  received.  And  Sir  Thomas 
Jones  130.  BnJIard  Vtrfixs  Stukeleyy  alfo  I  CJ:an,  Cafes  238. 
C9X  verfus  ^iantcch^  were  cited  for  this  purpofe^ 

But  it  was  held  by  the  court,  that  there  might  be  a  joint 
legacy,  as  well  as  a  joint  grant ;  and  that,  as  the  cxecutor- 
ihip  furvived,  there  was  the  fame  reafon,  why  the  devife  of 
the  rcfiduum  fliould  do  fo  too ;  that  the  cafe  in  i  Chan.  Cafes^ 
is  mentioned  in  the  book  to  have  been  diflatisfa£lory  to  the 


Onedevifea  the 
Turpi ua  of  hii 
perfonal  «ftat« 
to  his  four  eKO- 
cutor« ;  thiiiia 
joint  bequefl;^ 
and  on  the  death 
ufoneihallgoCo 
the  (ur^iTort  aa 
well  in  the 
cafe  of  a  legscf, 
at  of  a  graac* 


[A j  In  the  cafe  of  Ledfome  verfus  Hickman,  which  was  much  the  fame  with 
tb«  principal  cafe,  according  to  our  author's  report  of  it,  the  Lord  CtrMper,  both 
gn  the  demurrer,  and  afterwards  on  the  hearing  of  the  caufe,  was  clearly  of  opi- 
nion, that  the  devife  did  not  take  cffeft  to  the  two  furviving  daughters,  as  a  re- 
mainder or  a  devife  over,  but  as  an  original  devife,  on  the  contingency  of  one 
of  the  devifees  dying  within  age ;  and  that,  agreeably  to  what  Lord  Ki»g  declared 
in  the  above  reported  cafe  of  IVilling  verfus  Baine,  this  would  have  been  good, 
Jijd  it  been  in  the  cafe  of  a  devife  of  land. 


(1)  Vide  Pnkim  v.  Mick/cthwai/i,  ante,  i  vol.  274. 


Wr, 


"5 


Willing  v* 
Baiiii* 
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bar,  and  to  have  been  referved  on  a  rehearing ;  and  the  cafe 
cited  afterwards  in  the  fame  book,  from  2  Roll.  Abr.  301.  i$ 
plainly  againft  law ;  that  a  will  coming  into  Weflmttifier-haU 
to  be  conilrued,  ought  to  be  determined  according  to  the  rules 
of  the  common  law.  Wherefore  it  was  decreed  [B],  that 
the  furviving  devifees  of  the  refiduum  {hould  have  the  ben<^fit 
of  fuch  furplus,  except  as  to  what  had  been  received  and  di« 
vided.  (i}. 


[B]  Sec  the  cafe  of  Wtbftcr  verfus  // 
that  of  Cray  verfus  Willii^  vol.  2.  529. 
point. 

( I )  The  Mailer  was  to  certify  what 
part  of  the  teflator's  perfonal  eltate  was 
divided  to  Ann  Bayne,  (the  deceafed 
executor)  and  the  other  rcfiduary  le- 
gatees in  the  life- time  of  the  faid 
Ann  Bayne,  and  her  executors  were 
to  retain  what  was  allotted  to  her 
on  fuch  division,  and  if  the  other 
three  reiiduary  legatees  had  not  or  did 


^ehjiety  vol.  2.  347.  but  more  particularly 
and  Sir  Jofci.b  Jtkyl?%  argument  on  this 

not  retain  their  proportions  thereof,  then 
they  were  to  be  made  equal  with  the 
faid  Ann  Bayne  out  of  the  faid  rcfiduary 
ellatc  before  the  fame  was  further  di- 
vided-^—and  the  remainder  was  to  be 
eqa.iily  dividtd  amongfl  the  three 
furviving  refjduary  legatees.  Reg.Lib* 
B.  1730.  fol.  383. 


Cafe  ^6. 
C  116  ] 

Sir  JotiPM 

JlJCTLL, 

Mifter  of  the 

RoIU. 
%  Eq.  Ca.  Ab. 
sss.  pi.  7. 
7j6.pl.  13. 
Marrying  ao 
infant  ward  of 
the  court,  is  a 
contempt,  the* 
the  partiei  con- 
cerned in  fuch 
marriage  had  no 
notice,  tliat  the 
infant  was  a 
ward  of  the 
court* 


Mr.  Herbert^s  Cafe. 

MR.  Herbert  was  an  infant  of  about  eighteen  years  of 
age,  and  feifed  of  an  cllate  of  1200  /.  per  annum  \  and 
in  a  caufe  depending  in  this  court,  the  guardianfliip  of  the 
infant  was  committed  to  the  cuftody  of  Sir  Thomas  Clarges^ 
as  his  guardian  appointed  by  the  court.  Mr.  Herbert^  the 
infant,  was  fent  to  the  univerfity  of  Oxford  \  from  whence 
coming  to  town  upon  fome  occafion,  he  was  drawn  in  to 
marry  a  common  fervant  maid,  older  than  himfelf,  and  of 
no  fortune.  One  Philips^  a  parfon,  married  them  ;  and  he 
had  feveral  blank  licences  under  the  feal  of  the  proper  officer, 
which  were  ufed  to  be  filled  up  by  tlie  faid  Philips ;  and  one 
Williams^  who  pretended  to  be  a  counfellor  at  law,  took  upon 
him  to  be  guardian  to  the  infant,  and  to  confent  to  his  marry- 
ing this  fervant  maid.  Wherefore,  being  ordered  to  attend 
his  Honor  the  Mafter  of  the  Rolls,  it  was  infilled,  by  way 
of  cxcufe,  by  the  parfon  and  Williamsy  that  they  did  not  know 
Mr.  Herbert  was  a  ward  of  tlie  court,  and  not  knowing  it, 
could  not  be  guilty  of  a  contempt  of  the  court.  And  with  re- 
gard to  the  filling  up  the  blank  licences,  this  was  endeavoured 

to 
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to  be  juftificd  by  alledging  it  to  be  the  common  praftice.     H«»«E»T't 

The  matter  having  been  for  fome  time  debated,  was  adjourned 

Ofcr  for  further  confideration.     Afterwards,  on  this  day  (a)    (a)  July  21. 

the  parties  again  attending,  it  was  urged,  that  there  had  been 

fevcral  cafes,  where  it  did  appear,  that  tliofc  who  had  drawn 

in  infant  wards  of  the  court  to  marry,   and  had  been  inftru- 

mental  in  bringing  about  fuch  matches,  although  they  did  not 

bow,  tliat  the  infants  were  in  wardfliip  to  the  court,  had  yet 

been  held  guilty  of  a  contempt,  as  in  the  cafe  of  Mr.  fViWs .    [117] 

[C]  who  married  the  daughter  and  heir  of  Sir  Edward  Hannes^ 

where  the  parfon  that  married  them,  and  other  afliftants  in  the 

marriage,  were  committed  and  lay  long  in  cudody.     So  in  tlie 

bte  cafe  of  Mr.  Cafar  of  Hertfordp'irey  who  married  Mrs. 

Long^  a   ward   of  the   court,  where  Mrs.  Cremer  and  her 

daughter,    the    contrivers    of    the   match,    were  examined 

oil   intetrogatories  and  committed,  though  it  did  not' appear 

that  in  either  of  thefe  cafes  the  parties  were  apprifed  of  the 

lady's  being  a  ward  of  the  court ;  and  as  to  tlie  blank  licences, 

though  this  was  admitted  to  be  an  ufual  praftice,  yet  the  fame 

(it  was  faid)  ought  highly  to  be  difcountcnanced,  as  tending 

to  promote  unfuitablc  matches. 

Mafler  of  the  Rolls  :  With  regard  to  what  is  alledged  by  way 
of  excufe,  that  the  parfon  and  tbc  pretended  guardian  had  no 
notice  of  the*  infant's  being  a  ward  of  the  court ;  it  is  to  be 
obferved,  that  the  commitment  of  tlie  wardfliip  to  Sir  Tbo- 
mas  Clarges  was  an  a£t  of  the  court,  and  in  a  caufe  then  de- 
pending, of  which  every  one  at  his  peril  is  concerned  to  take 
notice,  in  the  fame  manner  as  of  a  lis  pendens.  Surely  it  may 
be  as  well  prefumed  every  one  is  apprifed  'of  the  proceedings 
of  this  court,  as  tliat  all  executors  fhould  be  prefumed  to  take 
notice  of  all  judgments  even  [b)  in  the  inferior  courts  of  law, 
and  therefore  are  not  to  pay  bonds  before  fuch  judgments,  but 
at  their  peril.  In  the  cafe  of  a  writ  of  ravifliment  of  ward 
brought  by  any  fubjeft,  it  is  no  excufe  for  the  defendant  to 
fay,  he  did  not  know  the  party  was  a  ward  of  the  plaintiff's ; 
and  if  this  be  fo  in  a  private  cafe,  a  fortiori  will  it  hold,  where 


Afli  of  the 
court,  a«  the 
corrmltment  %( 
a  wardship,  and 
in  a  caufe  de- 
pending, to  be 
taken  notice  of 
by  every  one  a( 
hit  periU 


{h>i  Off.  Ex. 
cap.  12. 


[C]  Sec  this  cafe  cited  by  the  Mafier  of  the  Rollsj  in  the  cafe  of  Mr.  Juftice 
Ejn^e  and  the  Coantefs  oi  Sbtftejbwy^  vol.  2.  112.  where  it  is  ohfervcd,  chat 
Mrs.  Hannes  was  not  taken  (as  here)  from  a  guardian  afligned  by  the  court. 

the 


iiS 


|lBftBEMT*t 

C«ic. 


Aparfon  ob- 
tains blank  li- 
cences for  mar- 
ry!og»  under  the 
ieal  of  the  pro- 
per officer,  and 
afterwardt  fills 
them  up  I  thefe 
are  void  not- 
vrickftaiiding. 
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the  publick  juftice  of  the  court  is  concerned.  Befidcs,  where 
the  marriage  of  an  infant  is  encouraged  without  the  concur- 
rence of  his  real  guardians  or  relations,  the  confequences  of 
fuch  marriage  ought  to  be  at  the  [D]  peril  of  all  thofe  that 
are  inftrumcntal  therein.  If  adual  notice  of  the  infant's  be- 
ing a  ward  of  the  court  were  necefl'ary,  then  thefe  offences 
would  be  continually  praSifcd  with  impunity  :  for  it  would  be 
an  eafy  matter  to  put  other  people  not  really  privy  to  tlie  a£l» 
of  the  court  (in  committing  the  guardianfliip  of  the  infant)  to 
tranfadl  and  bring  about  the  marriage  ;  for  which  rcafon,  if 
the  circumftances  of  the  marriage  are  fufpicious  (as  in  the 
prefent  cafe  they  unqueilionably  are,  where  one  a&s  as 
guardian  of  the  infant  who  never  appears  to  have  known  him 
before,  and  afts  too  not  for  the  benefit,  but  to  the  prejudice 
and  probably  to  the  ruin  of  the  infant)  in  fuch  cafe  (I  fay)  all 
the  parties  to  the  tranfaftion  ought  to  be  feverely  cenfured  for 
example  fake,  and  to  deter  others  from  the  like  offences. 

And  as  to  the  blank  licences  for  marrying  ;  his  Honor  faid 
it  was  a  very  ill  pra£):ice,  and  that  it  feemed  to  him  fuch  a 
licence  was  void  ;  that  at  the  time  of  its  being  fealed  by  the 
officer  it  was  plainly  fo,  being  wiih  blanks  ;  and  if  void  when 
the  feal  was  put  to  it,  the  fame  coukl  not  be  afterwards  made 
good  by  the  parfon's  filling  up  the  blanks  with  names  ;  for 
then  it  would  be  the  licence  of  the  parfon,  and  not  of  the 
ordinary. 


[D]  One,  not  a  freeman  of  London,  married  a  city  orphan  ;  and  though  it  did 
not  appear  the  party  had  any  notice  of  his  wife's  being  a  city  orphan,  yet  it  was 
held,  (uch  perfon  was  punifhable  by  the  court  of  orphans  ;  for  every  one  is  obliged 
at  his  peril  to  inforkn  himfelf  concerning  the  perfon  whom  he  marries  ;  and  here 
no  body  is  obliged  to  give  notice,  confequently  the  party  muft  at  his  peril  take 
notice.     2  Liv*  32.     1  Fint.  178.     The  King  verfus  Har<ixjoQcl. 


DE 
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G)wper  vtrfus  Scott  &  al'. 

ttENRT  BedeU  a  fricman  of  London^  had  one  fon  and 
•^^  fix  daughters,  four  of  whom  were  married  in  his  life- 
tlmej  and  advanced  by  portions.  Henry  Bedel  made  his  will 
AsLtcd,  jiugtffl  17,  17279  and  thereby  (having  difpofed  of  his 
perfonal  eftate,  and  likewife  of  part  of  his  real  eftate,  to  and 
amongft  his  children)  devifed  feveral  freehold  lands  and  tene- 
ments to  certain  truftees  and  their  heirs,  upon  truil  that  they 
Ihould^  within  JSx  years  after  his  deceafe^  raife  and  pay  out  of 
the  rents  and  profits  of  the  premiifes  1500/.  a-piece  to  his 
two  youngeft  daughters  ;  and  alfo  out  of  the  rents  and  profits 
of  the  (aid  premifles  pay  intcreft  at  the  rate  of  4/.  per  cent. 
perannum^  for  thefaid  1500/.  a-piece,  until  the  fame  ihould 
be  paid,  for  and  towards  their  maintenance  and  education. 
Maryy  the  youngeft  daughter  but  one,  married  very  improvi- 
dently  to  EJfon^  one  of  the  defendants,  and  died  within  the 
fix  years  without  ifTue ;  and  her  hufband  infifted  to  have  the 
1500/*  and  intereft  paid  to  him  as  her  adminiftrator. 

Agwitt  which  it  was  objefled,  that  this  1500/,  being 
payable  within  fix  years,  could  not  be  demanded  until  the  fix 
years  were  expired ;  that  it  was  the  fame  as  if  it  had  been  faid 
at  the  end  of  fix  years  y  and  being  a  charge  upon  a  real  eftatc,  it 
ought  now  te  fink  therein.  Neither  was  the  cafe  altered  by 
the  daughter's  having  married  within  the  fix  years ;  efpecially 
fince  the  hulband  had  made  no  fettlement,  and  was  fo  unfuit- 
able  a  match  for  her.  For  which  was  cited  a  Vern.  617. 
Carter  vcifus  Bletfoy  where  a  man  fcifed  in  fee  devifed  lands 
to  his  eldeft  fon  in  fee,  with  direftions,  that  his  eldeft  fon 
ihould  pay  out  of  the  lands  to  the  teftator's  daughter  Maryy 
aoo  /.  at  her  age  of  twenty-one,  with  4  /•  per  cent,  per  annuniy 
for  maintenance  in  the  niean  time.    Mary  married,  and  died 

Vol.  III.  H  before 


Cafe  17. 

Sir  JofliPK 

iKtYLLy 
lafter  of  tht 
Rolls. 

Devife  of  Undt 
to  truftees  m 
fef»  io  tmft 
within  fii  yesrs 
after  the  ceftt^ 
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1500  I.  to  hit 
daughter  A, 
A.  dies  withia 
Che  fix  years  ) 
the  1 500 1,  ihail 
fO  to  her  ad- 
rainiftratoTy 
here  being  no 
certain  time 
limited  whrn, 
but  only  the 
ultimate  time 
within  which* 
it  fluU  be  raifed. 
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before  twenty-one,  whereupon  the  huftand  as  adminiitraCof 
to  his  wife,  brought  a  bill  for  the  200/.  but  decreed,  that  the 
huftand  had  no  right  thereto,  becaufe  by  the  will  there  was 
only  a  direflion  to  the  fon  to  pay  the  200/.  to  the  daughter  at 
her  attaining  twenty-one,  until  which  age  nothing  vcftcd. 

Bed  per  Qir  :  The  payment  of  this  1500/.  is  not  appointed 
to  be  at  the  end  of  fix  years,  but  to  be  made  out  of  the  rents 
and  profits  within  fix  years,  /.  e.  the  truftees  are  to  pay  it 
within  that  compafs  of  time,  if  it  can  be  raifcd  out  of  the 
rents  and  profits.  So  that  here  is  no  precifc  appointment 
when  it  is  to  be  paid,  but  the  fix  years  are  mentioned  as  the 
{a)  ultimate  time  for  that  purpofc  ;  in  the  mean  while  it  is  to 
be  paid  as  much  fooner  as  it  can.  In  tlie  great  cafe  of  {b) 
Evelyn  verfus  Evelyn^  lately  determined,  it  was  the  unanimous 
opinion  of  the  court,  I  mean  of  tlie  Lord  Chancellor,  th« 
Lord  RayimnJ  and  myfclf,  that  if  a  portion  be  to  be  raifed  out 
of  rents  and  profits,  and  no  time  mentioned  for  the  payment,  if 
is  payable  prcfently,  and  becomes  an  intereft  veftcd,  confe- 
qucntly  it  will  go  to  executors,  Iffc.  So,  long  before,  in 
the  cafe  of  Earl  (r)  Rivers  verfus  The  Earl  of  Derby^  it  was 
decreed,  that  where  a  portion  was  given  to  a  daughter,  and  no 
time  limited  for  the  payment  thereof  5  on  the  daughter's  dying 
before  marriage  or  twenty-one  [viz,  at  her  age  of  feventccn) 
it  was  a  vcfted  intercil  in  fuch  daughter :  wherefore,  this  be* 
ing  a  rule  (i)  fo  fettled,  his  Honor  would  not  fufFer  it  to  be 
further  debated.  But  with  regard  to  the  intereft  of  the 
1500/.  that  being  dcfigned  for  the  maintenance  of  the  wife, 
and  Ihe  being  dead,  it  was  ordered  there  fliould  be  no  intereft 
paid  from  the  death  of  the  wife. 

idefifeiool.  '^'^^  ^^^^  queftion    Upon  the  will  was;  the  tcftator  had 

per  ann.  to  my  appointed  that  the  iruilecs  ihould,  out  of  the  rents  and  profits 

wife  for  ihcir  of  his  cftatc,  laifc  and  pay  unto  his  only  fon,  Henry  Bedtlj  and 

refpeai ve  lives ;  D^^^if^y  j^ig  wife.  Over  and  above  what  he  had  before  given 

to  he  ptid  to  the  them,  100 1,  per   afwuuty  during  their  refpeftive   lives,  60/. 

port  ofYitxMi'  p^r  annum  of  which  1 00  /.  per  annum^  fliould  be  paid   to  the 

and  her  diugh-  ^^^^  ^,;f^.  f^^y  ^^  better  fupport  of  hcrfelf  and  daughter ;  the 


(«)So,Wilfoii 
▼•  Spencer,  poft. 
17«. 

Where  lands  are 
charged  with 
portions,  and  no 
time  appointed 
forjpaymenty  the 
right  to  the  por- 
tions vefts  im- 
mediaieiy. 
(i)  Vol.  X.  666. 

[    121    J 
(0  a  Vafo.  7S. 


ter;  the  remain' 
jng4oi.  to  my 
fon.    The  fon  diei 


his  wife  fliall  have  the  whole  100  1.  per  annum. 


(i)  Vide  Diih  of  CbnnJos  v.  Talbot,  ante  i  vol.  611.  note. 

remaining 
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temainkig  40/.  per  annumy  to  go  to  the  tcftator's  faid  fon ;    ^l^^!^^^* 
the  fon  died  in  die  tcftator's  life-time. 

Whereupon  it  was  now  infifted,  that  the  fon's  widow  Ihould 
haive  but  60 /•  per  annumy  and  not  the  lOo/.  per  annum,  for 
that  the  latter  claufe  of  the  will  imported  a  diftribution  how 
the  100/.  per  annum  was  to  be  paid :  namely^  60  L  to  the 
wife,  and  40/.  to  the  hufband,  juft  as  if  the  devife  of  the  [  122  J 
looA  had  been  to  the  fon  and  his  wife  for  their  livesi  haben^ 
dum  60  L  per  annum,  part  thereof  to  the  wife,  the  remaining 
40  L  per  annum  to  the  fon.  Or,  as  if  the  teftator  had  devifed 
loo/.  per  annum  to  his  fon  and  his  wife  for  their  lives,  that 
U  to  fay,  in  manner  following:  6o/./^r  j/i/ie/m  to  the  wife, 
and  the  remaining  40/.  to  the  fon  ;  which  latter  words  were 
dierefore  explanatory  of  the  former,  like  the  cafe  where  a 
devife  is  to  A*  and  his  heirs,  habendum  to  A.  and  the  heirs  of 
his  body.  There  the  latter  words  (a)  explain  what  heirs  are  ,  ^  ^  inft,^,,^, 
meant.  And  it  was  obfervedj  that  the  60  A  per  annum  given 
to  the  wife  was  not  made  payable  to  her  during  the  coverture, 
or  during  the  joint  lives  of  her  and  herhufband;  but  generally, 
and  fo  muft  be  intended  for  her  life,  as  any  general  devife  or 
grant  muft  be  taken  to  be  for  the  life  of  [b)  the  devifee  or  W  i  ln<*'  4«- 
grantee* 

8ed  per  Cur:  Though  this  claufe  be  unftilfully  penned, 
yet  it  is  plain  and  exprefs,  that  the  teftator's  foa  and  his  wifa 
(hould  have  an  annuity  of  100/.  per  annum  for  their  refpeSive 
Eves,  and  fuch  exprefs  devife  is  not  to  be  controlled  by  words 
that  are  doubtful,  and  barely  capable  of  another  conftruSion. 
The  teftator  may  well  be  intended  to  have  meant,  that  during 
the  coverture,  60/.  out  of  the  100  /.  per  annum,  (hould  be 
allawed  for  the  maintenance  of  the  wife  and  her  daughter ; 
and  not  that  the  daughter's  maintenance  fhould  remain  a  clog 
on  the  wife  during  her  life,  if  (he  (hould  happen  to  furvive  her 
htt(band,  and  when  probably  her  daughter  would  have  had 
another  proviiion  fallen  to  her  on  the  death  of  her  father,  as  p 
infaafliehad.  L  '^3  J 

Another  queftion  was,  whether  Ann,  the  youngeft  daughter,  A  freeman  of 
who  was  married  to  one  Mr.  Searle,  might   not  claim  her  wui  charges 

I  cool,  on  htf 
teal  eftate  forhit  Jtngbtea,  lod  alfo  gives  her  1500 1.  out  of  his  perfonal  e{bte.  Tbt  daughter  would 
uk«  the  leoo  1.  out  of  the  real  eftate  (as  that  is  not  within  the  cudora)  and  alfo  claim  her  orphan- 
age parts  but  the  court,  in  regard  the  teftator  had  difpofed  of  all  bis  reaJ  and  perfonal  eOate  among 
hischildreo,  and  intended  an  equal  divifion,  would  not  fulfer  the  child  todifappoinC  her  fa(her*t 
vitlfbut  CMBptlled  bcf  to  abide  intirely  by  the  will,  or  by  the  cuftom. 

H  2  1500/. 


CoWFtft  V. 

Scott. 


(«)  Babbington 
V.  Green wood^ 
vol.  I.  530. 
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1 500  /.  given  her  by  the  will  out  of  the  real  cftate,  and  alfo  her 
orphanage  part? 

For  which  purpofe  it  was  urged,  that  as  the  real  eftate  of 
the  freeman  was  quite  out  of  the  cuftom,  fo  the  orphan  might 
claim  that,  or  any  derivative  charge  or  intcreft  thereout,  over 
and  above  her  orphanage  part.  And  therefore,  if  a  freeman 
advances  a  child  by  a  real  eftate,  and  dies ;  this  is  not  to  be 
taken  as  any  advancement,  but  fuch  child  (hall  have  his  full 
orphanage  part  befides.  Nay,  the  turning  the  perfonal  into 
real  eftate,  though  with  a  declaration  at  the  fame  time  that  it 
is  done  purely  with  a  (/i)  view  to  evade  the  cuftomi,  will  yet 
be  effe£tual  for  that  end  ;  that  this  was  ftill  ftronger  as  to  the 
lands  of  inlicritance  devifed  afterwards  in  this  will  to  the 
daughter  in  tail,  all  which  ihe  might  well  claim,  and  alfo  her 
orphanage  part ;  for  it  could  not  be  called  a  breakbg  into  the 
cuftom,  to  claim  that  with  which  the  cuftom  had  nothing  to 
do ;  and  if  the  youngeft  daughter  might  have  thefe  and  like- 
wife  her  orphan<^e  part,  her  (hare  of  the  latter  would  come 
•  to  much  more  tlian  the  (hares  of  her  elder  fifters  who  had  re- 
ceived advancements  from  their  father  on  their  refpeftive  mar- 
riages, which  tlic  youngeft  had  not. 

Sed per  Cur:  It  appears  upon  this  will,  tliat  tlie  teftator  in- 
l  *  24  ]  tended  to  make  equal  provifions  for  all  his  children,  efpecially 
in  cafe  his  fon  (hould  die  without  iffiie  male,  which  has  hap- 
pened in  his  life-time ;  he  gave  an  eftate  in  land  to  each 
daughter  j  he  moreover  gave  to  his  fon,  and  alfo  to  his  T\%. 
daughters,  a  feventh  part  to  each  of  his  perfonal  eftate,  in- 
tending  thereby  an  equal  divi(ion  of  all  his  eftate  amongft  his 
children.  Wherefore,  if  any  of  the  children  (hall  go  about 
to  difappoiiit  fuch  intention,  and  prevent  that  equality  which 
die  will  dcfigned,  fuch  child  (hall  be  excluded  from  taking 
any  benefit  by  the  will,  as  well  with  refpeft  to  the  real,  as 
the  perfonal  eftate  ;  and  not  be  allowed  to  eleft  what  he  likes 
beft  by  the  will,  and  intitle  himfelf  to  the  reft  by  the  cuftom, 
but  muft  abide  by  the  will  only,  or  by  the  cuftom  only :  and 
the  difference  is,  where  the  will  makes  a  difpofition  of  the 
[A]  whole   eftate,   both   real  and  perfonal  of  the   te(btor 

amongft 

[A]  If  the  freeman  gives  a  legacy  to  his  child,  and  difpofes  of  his  whole  perfonal 
cllacc,  the  child  ihall  not  have  both  the  legacy  and  the  orphanage  part,  even  tho' 
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amongft  his  children ;  and  when  it  gives  land  and  fome  (hare 
of  the  tcftamcntary  part  to  a  child,  who,  in  fuch  cafe,  may 
lay  claim  thereto,  without  crofling  the  raft  of  the  will.  But 
wherever  the  child's  claim  by  the  cuftom  tends  to  fruftrate  and 
defeat  the  intention  of  the  father,  in  nil  fuch  cafes  he  (hall  not 
be  fufiered  to  take  any  part  by  the  will,  either  of  the  real  or 
perfonal  eftate,  if  at  the  fame  time  he  would  avail  himfclf  of 
the  cuftom. 

The  laft  point  of  the  cafe  was  -,  the  teftator  Bejel  had  de-  ^',^^^^"^^^1!.^ 

vifcd  all  his  perfonal  eftate  in  fevenths  {viz,)  ♦  one  feventh  m  executor  in 

to  each  child  ;  after  which  his  fon,  being  the  eldeft  child,  v^fc/towch' 

died  in  the  teftator's  life-time,  and  then  the  teftator  died,  by  child  one  fc 

▼enthor  hisper- 
which  means  the  fon  s  feventh  became  diftnbutable  accordmg  foaai  eftate  $  oce 

to  the  ftatute,  the  executors  being  declared  by  the  v  ill  to  be  ^fcl*]n  Milue"^ 

huttruftees  •,  and  four  of  the  teftator's  daughters  being  mar-  time  and  one  of 

Tied,  and  having  been  advanced  by  their  father  in  his  life-  chuaren  hw^'"* 

time,   it  was  therefore  contended,  that  this  feventh,  which  j>c€n  advanced 

\       -     ,     _  ,  .  ,.n   M         fi  1-  1        by  the  father  in 

was  the  fon  s  ftiare,  becommg  diftnbutable  accorduig  to  the  his  life- time  j 

ftatute,    the  four  fifters,  who  had  been  advanced  by  their  ^^jf^tlke  hU 

father   in  his  life-time,  ought  to  bring  their  portions   into  fuiiihareof  the 

.  hotchpot  J  for  if  the  children  are  within  the  ftatute  as  to  one  wUhout  bring. 

daufc,  they  muft  be  witliin  it  as  to  every  claufe  thereof.  L"  fore^rewWcJ* 

into  hotchpot. 

Sed  curia  contra :  Though  this  feventh  part  devifed  to  the  [  •125  ] 
fon,  did,  by  his  dying  in  his  father's  life-time,  for  neccftity's 
fake  become  diilributable  according  to  the  ftatute,  yet  I  take 
this  not  to  be  in  ftri£lnefs  within  the  fame  ^  becaufe  here  is  an 
executor,  and  therefore  the  teftator  cannot  be  faid  to  have 
died  intcftate ;  though  it  is  true  the  executor  being  but  a 
truftee,  is,  by  an  equitable  conftruAion,  and  by  means  of  an 
accident  that  has  happened  fince  the  making  of  the  will,  a 
truftjce  for  the  next  of  kin  according  to  the  ftatute.  How- 
ever, this  is  (as  I  faid)  merely  through  neceflity,  and  becaufe 
no  one  elfe  can  take  :  but  as  to  children  who  were  advanced 
in  their  father's  life-time,  bringing  fuch  their  advancements 


the  legacy  does  not  exceed  the  dead  man's  part :  ficusy  if  the  legacy  be  given 
expr^iy  out  of  the  tcftamcntary  part.  Hem/cr  v.  R./e,  at  the  Rolls,  Juij  4, 
1718,  and  FfiJerick  v.  PieJa'iik,  vol.  i.  722.  But  in  no  cafe  ihall  the  child  be 
obliged  CO  make  his  cleaion,  till  after  the  account  uken.  HtnJer  v.  Ro/e^  ubi 
fi2pra« 

H  3  iiUt 


Scott* 
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into  hotchpot,  that  is  to  be  only  in  the  cafe  of  a  total  itUeflaey^ 
or  where  the  whole  pcrfonal  eftate,  not  where  part  only, 
and  that  perhaps  but  a  very  fmall  part,  (as  here)  becomes 
diftributable ;  neither  would  it  be  reafonable  for  the  children 
fo  to  do.  And  it  is  obfervable,  that  Mr.  Lutwyche^  who  v^as 
of  counfcl  with  the  deceafed  daughter's  hyftand,  and  whofc 
t  126  ]  client's  intereft  it  was,  to  have  the  advancements  of  the  four 
married  daughters  brought  into  hotch-pot,  gave  up  the  point, 
faying,  it  had  been  fo  adjudged  in  Sir  George  WbceW% 
cafe  (i). 

(i)  Sir  Gmgt  mjeeler*^  cafe  is  report-  to  be  found  in  ^t%.  Lib.  A.  1731.  foL 
cd  in  Mos.  288.  301.  by  the  name  of  300.  by  the  name  of  Cmji^  v.  Mor* 
WhetUr  v.  Sbetr,    The  principal  cafe  is    fon. 


Cafe  28. 


Sir  Joseph 

ilKYtl, 
Ufter  of  the 
Rollf. 

%  £q  Ca.  Ab. 
567.  pl.18. 
In  te:  eft  recover- 
ed for  a  legacy, 
tho*  after  a  re- 
ceipt given  ia 
full  for  the 
legacy  and  the 
principal  legacy 
paid. 


Eaft  &  Maria  Ux'  verfus  Thombury. 

TH  E  bill  was  to  recover  the  arrears  of  the  ifitercft  of  a 
legacy  of  300/.  after  the  principal  legacy  paid,  and  a 
receipt  given  for  the  fame.  The  cafe  was  thus  :  one  ThomoLS 
Thornbury  gave  by  his  will  to  his  niece  Mary  Thombury^  now 
the  wife  of  the  plaintiflF  Eafty  a  legacy  of  300  /.  payable  a 
year  after  his  death,  and  made  his  brother  Thomas  Tbornbury^ 
and  his  nephew  the  defendant  Thomas  Tbornburyy  then  an  in- 
fant, executors.  Thornbury  the  elder  executor,  died,  and  the 
defendant  the  younger,  being  but  nine  years  old,  adminiftra- 
tion  with  the  will  annexed  was  granted  during  his  minority. 

The  plaintiff  Mary  marrying  the  other  plaintiff  jB<7^,  they 
Remanded  the  legacy  of  the  defendant,  who  defircd  them  to, 
let  it  continue  in  his  hands  for  about  two  years  longer,  and 
paid  intereft  for  the  firft  year  after  the  marriage,  taking  the 
plaintifPs  receipt  for  the  fame,  as  for  a  year's  intereft  due  on 
the  J  3th  of -^/>n7,  1722,  (being  a  year  after  the  marriage) 
and  afterwards  another  year's  intereft  growing  due,  the  de- 
fendant paid  that  year's  intereft  and  the  whole  principal, 
taking  a  receipt  from  the  plaintiff  for  15/.  being  a  year's 
intereft  due  for  the  legacy  of  300/.  to  the  13th  of  Jpri/^ifi^t 
at  which  time  the  plaintiff  gave  the  defendant  a  receipt  for 
300/.  left  to  the  plaintiff  Afurj^  by  her  faid  uncle's  will* 

After  feveri  years  acquiefcence,  the  plaintiff  demanded  of 
iht  4cfendant  the  intereft  for  the  faid  300/.  legacy  from  the 

end 
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end  of  the  year  after  thctcftator's  death,  which  happened  in  ^J^^^l^^^^, 
1707.  infifting  by  the  bill,  that  the  plaintiff  by  miftake  took 
the  faid  legacy  to  have  been  made  payable  by  the  will  at  the 
marriage  of  the  plaintiff  Afaryy  whereas  it  now  appeared 
thereby  to  have  been  payable  a  year  after  the  teflator's  death. 

For  tjie  defendant  it  was  urged,   that  there  was  no  pre- 
tence of  fraud  on  his  part,  no  concealing  of  the  will  which 
gave  the  legacy,  no  mifinformation  by  the  defendant  that  the 
legacy  was  not  payable  until  tlie  marriage ;  that  the  will  had 
been  proved  in  the  fpiritual  court,  where  the  plaintiff  was  at 
Cberty,  when  he  pleafed,  to  fee  it ;  and  as  this   legacy  was 
part  of  the  wife's  portion,  and  the  plaintiff  a  barrifter  at  law,* 
it  muft  be  prefumed  he  had  feen  it  5  that  the  receipts  appeared 
to  have  been  drawn  by  the  plaintiff  himfelf,  who  delivered 
them  to  one  who  brought  the  money  from  the  defendant,  in 
die  defendant's  abfence  ;  that  intereft  was  pretty  much  in  the 
breaft  of  the  court,  and  might  be  waived  by  the  plaintiff,  if 
he  pleafed.     And  it  was  compared  to  the  cafe  of  a  note  given 
for  a  certain  fum,  which  carries  interefl  from  the  demand, 
though  not  expreffed  in  the  note,  and  for  which  the  jury  every 
day  give  interefl :  but  if  the  perfon  to  whom  fuch  note  is 
given,  will  accept  of  the  money  without  intereft,  it  would  be 
very  ftrange  to  bring  a  bill  in  equity,  or  aftion  at  law,  for  the 
intereft  only ;  and  yet  that  were  a  flronger  cafe,  being  the 
cafe  of  intereft  for  a  debt  due,  which  ought  to  be  more  favour- 
ed than  intereft  for  a  legacy,  which  is  a  bounty. 

Alfo  it  was  faid  to  be  like  the  cafe,  where  a  tenant  having  a 
right  to  dedu£l  for  the  land-tax,  does  not  however  deduft, 
but  pays  his  full  rent ;  under  which  circumftances,  a  bill  will 
[B]  not  lie  in  this  court  to  recover  back  the  tax,  which  ought 


[B]  So  held  by  the  Lord  Harcourt  in  the  cafe  of  IViUty  vcrfus  Vjc  Cooptrs^ 
C^mpar^,  Michaelmas  17 13,  where  the  bill  was  brought  by  a  tenant  to  be  re- 
lieved out  of  the  arrears  of  rent  for  the  taxes  the  tenant  had  adually  paid,  oa 
account  of  rent  refcrved  to  a  charity  that  appeared  to  be  exempted  from  taxes; 
and  the  bill  was  difmiffed  with  cods.  But  more  particularly  in  the  c&{tof  j^twood, 
yerfns  Lamfney,  heard  at  the  Rolls,  before  Sir  Jojepb  Jeiyll,  Michoilmas  171 9, 
where  the  cafe  was,  one  in  1683,  in  fatisfaclion  of  a  widow's  dower,  mortgaged 
land  on  condition  to  pay  her  20/.  pir  annum  ;  whereupon  the  court  held,  that  this 
being  an  annual  payment  fccured  by  land,  ihould  anfvver  taxes  in  proportion  as 
the  land  paid  ;  but  refufed  to  make  the  annuitant  refund  in  rcfped  of  the  pay- 
ments (he  had  received  tax  hzc,  and  for  which  the  party  paying  had  omitted  to 
deduft. 

H4  to 
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Xait  v.  to  htvi  been  before  allowed-,  for  the  tenant  might,  if  he 
pleafed  wuve  dedading  the  tax,  and  fo  might  the  plaintiff 
waive  the  benefit  of  the  intcreft  of  his  legacy. 

Sid  per  cuf^ :  It  is  plain,  intereft  for  the  legacy  was  due  : 
there  is  a  certain  time  appointed  by  the  will  which  gives  it, 
{viz.)  that  it  (hould  be  paid  within  a  year  after  the  teftator*s 
death.  And  as  the  plaintiff  had  a  clear  right  thereto,  fo  he 
^  has  done  nothing,  for  ought  appears,  to  waive  fuch  right. 
The  defendant  himfelf  admits  the  intereft  has  not  been  paid, 
which,  it  is  to  be  prefumed,  was  occafioned  by  thfuplaintifPs 
having  apprehended^  that  it  was  not  due  till  after  the  plaintiff 
Marf%  marriage  \  wherefore,  as  the  intereft  is  due,  and  ad- 
mitted by  the  plaindff  not  to  have  been  paid,  and  was  not  in* 
tended  to  be  waived,  decree  the  defendant  to  pay  the  arrears 
of  intereft  from  the  year  after  the  teftator's  death,  with  cofts 
of  fuit. 
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O&cumdi  verfus  Yitzxoj  &  Duke  of  Cleveland,     Cafe  29. 
&  e  contra. 

• 

TH  E  Duke  and  Dutchefs  of  Qevtlatidj  being  about  to  fend  Sir  Jott^m 

iii<tljOxA  Soiabamfftortj  their  eldeft  fon,  to  travel  beyond  ^^^''^^ 

fea,  employed  Ofmond^  who  was  plaintiff  in  the  original  bill^  Ro^ 

and  defendant  in  the  crofs  bill,  as  a  fcrvant  to  attend  upon  \%^*^\,  %, 

the  young  Lord,  then  an  infant  df  about  feventeen,  and  (as  by  Af«tlierintnift» 

the  anfwer  of  Ofmond  it  was  admitted)  to  prevent  hif  being  rpnt,then  tnin- 

imfofed  upon.     Afterwards,  on  the  Lord  &////^/iwf//(7«'s  return-  c»re'o7a^^- 

ing  from  abroad,  Ofmond  was  continued  in  this  fervice,  and,  ^»"*'   The  fear 

when  his  Lordfhip  was  about  twenty-feven  years  of  age,  prc^  th™ferfan?*  * 

vailed  on  him  to  enter  into  a  bond  for  the  payment  of  looo  /•  l*^*"  * ''®"? 

to  him  the  faid  OJmond.     The  bond  was  prepared  by  Ofmondy  which  bond  \% 

and  kept  fecret  from  the  Duke  and  Dutchefs,  There  were  alfo  [he  frthet'"^ 

fome  proofs  of  the  weak  capacity  of  the  young  Lord,  and  that  ^**«  heir  hat  not 

at  that  time  he  was  unable  to  raife  money  to  pay  oflF  the  bond,  pay  ihebond  \ 

The  original  bill  was  to  recover  the  money  on  the  bond,  ^rj^^u'^L^il* 

which  was  alledged  *  to  be  miflaid,  and  the  crofs  bill  was  to  obtained  bj 

bcrdicvcdagamftthcbond.  L?^"f'tr«». 

For  the  defendant  in  the  crofs  caufe  it  was  argued,  that  if  ^  3  J 
one  who  is  at  law  allowed  to  be  compos  mentis^  and  confe- 
quently^  prefumed  to  know  what  he  does,  intending  to  make 
a  gift  or  benevolence,  voluntarily  eaters  into  a  bond  without 
any  fraud  in  the  obtaining  it ;  though  on  the  x)bligor's  death 
it  may  be  void  againft  creditors,  yet  it  will  be  good  againft 
the  obligor,  and  no  ground  for  relief  in  equity :  that  in  the 
prefent  cafe  here  was  no  evidence  of  a  want  of  care,  much 
le£i  of  frauds  .in  Ofmond^  w^ho  Mras  hired  only  to  take  care  of 

the 
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FlTZMOV. 


A  weak  man 
gnret  a  bon4 1  if 
it  be  attended 
with  np  A-aud  or 
Weach  of  tnift» 
equity  will  not 
lee  afide  the 
^ondy  only  for 
tlie  weakneif  of 
the  obligor,  if 
lie  be  compof 
aaentis.    Equity 
will  not  meafure 
'  peoplei*  ubder- 
Ibuidings  or  ca- 
pacitlet.    No 
fuch  thing  at  an 
cqioiiable  non 
compos,  if  com- 
poa  at  law. 

t*i3«  J 
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the  young  Lord  while  an  infant  and  during  his  travels,  which 
truft  was  therefore  now  determined. 

SedpercuT^:  Where  a  weak  man  gives  a  bond,  if  there  be 
no  fraud  or  breach  of  truft  in  the  obtaining  it,  equity  will  not 
fetafidc  the  bond  only  for  the  [A]  weaknefs  of  the  obligor,  if 
he  be  compos  mentis  \  neither  will  this  court  ( i )  meafure  the 
fize  of  peoples'  underftandings  or  capacities,  there  being  no 
fuch  thing  as  an  equitable  incapacity,  where  there  is  a  legal 
capacity.  But  if  a  bond  be  infifted  to  have  been  given  for  a 
confideration,  where  it  appears  there  was  none,  or  not  near  (b 
much  as  is  pretended  ;  equity  will  relieve  againft  it.  In  the 
principal  cafe  there  appears  to  have  been  a  truft  repofed  by  the 
parents  in  a  fervant  to  take  care  of  an  heir,  and  prevent  his 
being  impofed  upon ;  and  *  the  fervant,  inftead  of  adxng 
agreeably  to  his  truft,  himfelf  impofes  upon  him.  As  to  what 
is  objefted,  that  the  truft  was  only  to  take  care  of  the  young 
Lord  whilft  an  infant  or  during  his  travels ;  the  truft  con- 
tinued fo  long  as  the  fervant  remained  in  the  fervice ;  and  it 
is  remarkable,  that  during  his  infancy,  the  law  took  care  of 
this  young  Lord,  who  for  that  reafon  did  not  want  fo  much 
the  care  of  another :  but  when  he  was  out  of  the  prote£iion  of 
-  the  law  by  being  of  age,  then  he  ftood  moft  in  need  of  the 
care  of  the  fervant.  A  breach  of  truft  is  of  itfelf  evidence  of 
fraud,  nay,  of  the  greateft  fraud :  becaufe  a  man,  however 
careful  otherwife,  is  apt  to  be  off  his  guard  when  dealing  with 
one  in  whom  he  repofcs  a  confidence.  The  young  Lord,  by 
giving  his  bond  for  a  fum  which  he  was  unable  to  raife,  fub- 
jedked  himfelf  to  a  gaol,  and  1 000  /.  was  an  exorbitant  gift, 
for  one  who  had  no  means  of  paying  it.     The  fecreting  the 


[A]  The  having  been  in  drink,  is  not  any  reafon  to  relieve  a  man  againft  any 
deed  or  agreement  gained  from  him  when  in  thofc  circumflances ;  for  this  «vere 
to  encourage  drunkennefs ;  /ecus  if  through  the  management  or  contrivance  of 
him  who  gained  the  deed,  ^r.  the  party  from  whom  fuch  deed  has  been  gained, 
was  drawn  in  to  drink.  By  Sir  Jo/epb  Jekyll^  at  the  Rolls,  Jobn/on  verfus  Med- 
licQtt,  May  29, '1734. 


(i)  But  in  Gnffinv.  Deiruille,  No- 
'vemher  16,  1781,  the  Lord  Chancellor 
obferved,  that  in  almoil  every  cafe  upon 
this  fubjed  a  principal  ingredient  was 
a  degree  of  weaknefs  yi&or/  of  legal  inca- 
pacity ;  and  that   in  this  ytry  cafe  of 


Ofmond  V.  Fiizroy,  no  relief  probably 
would  have  been  given,  if  the  Court 
had  not  confidered  Lord  Southampton  as 
more  liable  to  impoiition,  than  the  go- 
cerality  of  mankind. 

bond 
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i3« 

1x>n(l  from  the  parents  is  alfo  a  further  evidence  of  fraud,  and  Osmoki)  «. 
young  heirs  even  when  of  age,  are  under  the  care  of  a  court  Hein"?en^* 
of  equity.    Wherefore  this  cafe,  though  a  new  one,  yet  comes   ^'"5"  •/■«*  "* 

.  ,  .      ',  ,       ,    y    m       t  ,  ,  ,.         ,  .  '.  .     tt«»^«'  the  care 

withm  the  rules  (i)  that  have  been  obierved  m  equity;  and   of  a  court  of 
feeing  the  defendant  Qfinond  in  his  anfwer  to  the  crofs  bill  fets   ^\"J^?J  ^^tS 

law  taking  cam 
of  them  till  that  timcw 


(i)  Beiides  t)^  cafes  of  aAual  fraud 
upon    a  con  trailing  party,  as   where 
there  has  been /u/>preJ/fo  veri  Kit  fuggrfiio 
fd/i,  (vide  BroJertci  v.  BroiUrick\  ante 
1  vol.  259),  or  where  advantage  has 
been  uken  of  weaknefs  of  mind  (vide 
Clarkjon  v.  Hanway,  ante  2  vol.  203 ,) 
or  of  neceffity,  as  in  Bo/anquet  v.  Dafi- 
'wooJ,   Ca.  temp.  Tal.   38.     Proof  v. 
HiMes,  Ca.  temp.  Tal.  1 1 1 .     Thombill 
v.    Evans,   2  Atk.   330.     Heatbcote  v. 
Pasgmoa,  2  Bro.  Cha.  Rep.  167.  Hanuts 
V.  iFyatt^  3  Bro.  Cha.  Rep.   156,  or 
forprize,  as  in  Evans  v.  Llewellyn,  2  Bro. 
Cha.   Rep.  i  so.  there  are  other  cafes 
in  which  Courts  of  Equity  will  relieve 
againft  unequal  contra^s,  (though  ex- 
ecuted)  on  principles  of  publie  policy^ 
arifing  either  from  the  fubjeB  matter 
of  the  contradt,  or  the  relativs  fituations 
of  the  con  trading  parties.     Oi  the  firfl 
kind  (which  are  alfo  in  fome  degree 
ConGdered  2s  frauds  upon  third perfons) 
are  the  caies  of  marriage  brocage  (vide 
Hall  V.  Potter,  Shower's  Pari.  Ca.  76. 
Roberts  V.  Roberts^  ante  66)  >   of  fales 
of  office*  (  vide  Law  v.  Law^   poft. 
591)9  of  underhand  agreements  upon 
marriage  (vide  Turton  v.  Benfon,  ante 
I   vol.  496.     Roberts  v.    Roberts,  ante 
66.  note   i.),    or    upon  compoiition 
with  creditors    (vide  Middleton  v.  Lord 
Onflow^  ante  i  vol.  768.);   and   the 
Court  has  exprefied   doubts  how  far 
traniaftions  of  this   nature  admit  of 
fabiequent  confirmation,     ffalmjley  v. 
Booth,   %   Atk.    30.       Cole  v.    Gibfon, 
1  .Vez.  507.      Shirley    v.   Martin^  in 
Exchequer,  A<n;^»i^/r  the  1 4/i^,    *779» 
Kennet  v.  Greewwollers^    in  Cha.  July 
Ac  jib^  1792.    Of  the  fecond  kind 


are  tran  factions  between  guardian  and 
ward     (  vide    Duke    of  Hamilton    v. 
Lord  Mohun,  ante   I    vol.    li8)»    or 
perfons  between  whom  a  fimilar  confi- 
dence   has    exifled,    as   in  Ofmond  v* 
Fitzroy^    fup.    Cole  v.  Gibfon,    i  Vez. 
503.      Gtiffin  V.   Dcveuille,    in   Cluu 
No^rmber  the  \6th,    178 1,  (where  the 
plaintifi^  having   lived  for   fome  time 
before  he  came  of  age  with  his  iifter 
and  her  hufband,  the  Court  fet  afide 
fecurities    obtained    by    the   hufband 
from  the  plaintiff  upon  his  attaining 
his   age  of    21,  conhdering  the  hus- 
band as  much  anfwerable  to  a  Court 
of  Equity  as  a  guardian)  ;  or  betweea 
parent   and  child,    Giijfon  v.  Okeden^ 
2  Atk.  258.. and  3  Bro.  Pari.  Ca.  56e. 
Cocking  V.  Pratt,  I  Vez.  400.     Hawes 
V.  Jfyatty  3  Bro.  Cha.  Rep.   156;  or 
between   attorney  and   client.      Proof 
V.  Hines^  Ca.  temp.  Tal.  in.    WalmfUy 
V.  Bootbt  *  Atk.  25.     Oldham  v.  Hand^ 
2  Vez.  259.     IVelles  v.  Middleton^  in 
the  Houfe  of  Lords,  1785.     Leigh -v* 
IVilliamsy  in  the  Exchequer,   'Nwember 
the  i']tbt  1790.  Kennet  y.GreewwolUrs, 
in  Cha.  July  the  7/^,  1792.     Newman 
V.  Payne,  in  Cha.  Mich.  1792;   or  be- 
tween a  Reward  or  agent  and  his  prin- 
cipal, CrayY,  Mansfield,    I  Vez.   38 !• 
Gdrtfide  v^  Ifljerwood,  I  Bro.  Cha.  Rep. 
558.     Fox  V.   Mackretby   2  Bro.  Cha, 
Rep.  400.     Crowe  v.  Ballard^   3  Bro. 
Cha.  Rep.  117.;  bargains   with  heirs 
apparent,    &c.   for   their  expectations 
(vide  Twijleton  v.  Griffith,    ante  I  vol. 
310)9  or  with  failors  for  their  prize- 
money,  Baldwin  V.   Rocbford,    I  Wilf. 
229.      Taylour   v.    Rocbford,     2    Vez. 
281.     How  V.  JVeldvn,  2  Vez.  5 16. 


forth 
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OtMoyo^.     forth  that  the  bond  in  queftion  is  miflaidj  I  decree  him  to 
releafe  the  bond,  [B] 


[B]  On  the  2  2d  ofjunr,  I734f  this  caufe  was  reheard  by  the  Lord  Chancellor 
TalUtf  when  the  decree  at  the  Rolls  was  afHrmed,  and  the  5  /.  depofit  ordered 
to  be  |Mud  to  his  Grace  the  Duke  of  Cleveland. 


[  13^  ]  Higden  &  al'  verfus  Williamfon. 

Cafe  30. 

»"^»P"-  Caufe  by  Confetit. 

Sir  JoftPB  J      J        J 

JSKTLLy 

liitfter  of  the  ^  Scifcd  in  fee  of  a  copyhold  eftate,  furrendcred  the  prc- 

»    c  'aii  *   mifles  to  the  ufe  of  his  will,  and  afterwards  dcvifcd 

$9.  pi.  14.     '  them  to  his  daughter  for  life,  then  to  truftees  to  be  fold,  and 

A  contingent  ^^  moncy  arifing  by  the  fale  to  be  divided  amongft  fuch  of 

intereft,  orpoiTi-  his  daughter's  children,  as  fliould  be  living  at  the  time  of  her 

rupt»i't  tflign-  death.     The  teftator  died,  and  the  daughter  had  iffuc  (among 

able  by  the  com-  others)  a  fon,  who  was  a  trader,  and  becoming  a  bankrupt, 

vife  to  fuch  of  the  commiffioners  afligned  over  all  the  bankrupt's  eftatc*    The 

A.^M  OiaiTbe^  bankrupt  got   his  certificate  allowed,  and  then  his  mother 

living  at  hit  died. 
4c«th  \  A.  bu 

UTue  B.  who  becoming  a  bankrupt,  gets  his  certificate  allowed,  after  which  A.  dies  i  this  contingent 

interell  it  liable  to  the  bankiuptcy,  forikfmuch  as  the  fou  in  the  father^s  lire-time  might  have  re- 
leafed  it. 

On  a  bill  brought  by  the  affignees  for  the  bankrupt's  (hare 
of  the  money  arifing  by  the  fale,  it  was  objefled,  that  no 
manner  of  right  to  this  contingent  intereft  was  vefted  at  the 
time  of  the  aflignment  made  by  the  commiffioners,  any  more 
than  a  right  to  laiKls  can  be  faid  to  veil  in  an  heir  apparent 
during  the  life  of  his  anceftor ;  and  the  cafe  of  Jacobfon  verfus 
Williams  was  cited,  where  it  was  held  by  the  Lord  Cowper^ 
that  the  poffibility  of  a  right  belonging  to  a  bankrupt  was  not 
afTignable. 

But  his  Honor,  upon  debate,  decreed  (i)  for  the  plaintiffs, 

diftinguifliing  tlie  principal  cafe  from  tliat  of  Jacobfon  verfus 

(«)To].  1.385.    Jfra/iams  {a)  -,  for  there  the  hufband,  the  bankrupt,  could  not 

have  come  at  his  wife's  portion  by  the  aid  of  equity,  without 

making  fome  provifion  for  her  5  and  it  was  not  reafonable  the 


(i)  Reg.  Lib.  A.  1731.  foL  1S8.  by  the  name  of  Hidden  v.  Watkinfon. 

afligneesj 
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aflignccs*  who  ftood  but  in  his  place,  and  derived  their  claim      H'CDts  v. 

from  him,  (hould  be  more  favoured.  Alfo  the  Mader  of  the  Rolls 

faid,  he  laid  his  finger,  and  chiefly  grounded  his  opinion,  on 

the  words  of  the  ftatute  of  13  Elsz.  cap.  7.  fefi.  2.  which 

cnaAs,  "  that  the  commiihoners  (hall  be  empowered  to  aflign 

"over  all  that  the  bankrupt  might  depart  withal.**    Now 

here  the  fon  might,  in  his  mother's  life-time,  have  releafed 

this  contingent  intereft  ;   fo  that  the  commiflioners,  by  virtue 

of  that  z(\,  are  enabled  to  aflign  it,  and  confequently  their 

aflignees  muft  be  well  entitled. 

Note;  in  Michailmas  1732,  this  caufe  came  on  by  way  of  LoffdChanccUof 
appeal  before  the  Lord  Chancellor  King^  who  affirmed  ( i )  the  "®* 
decree  at  the  Rolls,  partly  for  the  reafon  before  given,  {viz.) 
becaufe  the  bankrupt  himfelf  might  have  departed  with  this 
contingent  intereft;  alfo,  for  that  the  a£t  of  21  Jac.  i.  cap. 
19.  feB.  I.  declares,  that  the  ftatutes  relating  to  bankrupts 
ftall  in  all  things  be  largely  and  beneficially  expounded  for 
die  relief  of  creditors :  and  further,  becaufe  the  ftatutes  for 
<fifcharging  bankrupts  on  certificates,  never  intended  to  intitle 
die  bankrupt  to  any  eftate  by  virtue  of  any  claim  anterior  (as 
his  Lordftiip  expreflied  it)  to  his  bankruptcy,  as  the  title  in 
queftion  clearly  was }  befides,  the  word  poffibility  is  in  all  the 
[C  j  ktter  ftatutes  touching  bankrupts  (2). 


[C]  See  the  5  Geo,  t.  cap.  30.  the  words  of  which  are,  ''all  fuch  efieds,  of 
'^  which  the  party  was  poflefTed  or  interefted  in,  or  whereby  he  hath,  or  may  ex- 
^  ped«  any  profit,  poiEbility  of  profit,  benefit  or  advantage  whatibever." 


(1)  Reg.  Lib.  A.  1732%  fol.  54.  i  vol.  382. 

(2)  Vide  JmcUfin  v.  fTtlUams,  ante,    420. 


Jiwfin  V.  Mwlfin^  2  Atk.  ] 
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Cafe  31.       John  Gordcm,  Adminiftrator  of  7  pt  •    •/p 
Barbara  his  late  Wife.  J 

iorachMceiior  Hciiry  Rayncs,  Dodor  of  Laws,  l 
1^ Chief jaf-       eldeft  Son  and    Heir  of  Sir  [Defendant. 
Richard  Raynes,  Knu  -^ 


ICafter  of  the 

RoUk 


Tenn  of  tooo 
yetrt  to  fe- 

cure  daugh- 
fert*  portions 
payable  at  fix- 
teen  ;  provifo* 
Sf  no  daughter 
BC  the  time  of 
failure  of  HTae 


TH  E  bill  was,  to  compel  the  raifmg  of  the  fum  of 
6000  /.  for  the  portion  of  Barbara  the  plaintiflTs  late 
wife,  and  the  only  daughter  and  iflue  of  the  defendant  Dodlor 
RayneSf  by  Elizabeth  his  late  deceafed  wife  ;  and  to  raifc  it  out 
of  a  reverfionary  term  of  looo  years,  expeftant  on  the  de- 
fendant Do£tor  Raynes's  death. 

jDale,  the  por- 
tion to  fink.  There  it  a  daughter,  who  attaint  to  fixteen»  and  mamet  without  confent^  and  no  fon 
bjr  the  marriage  $  but  the  daughter  dies  in  the  life.time  of  the  lather  and  motber«  nod  confe%pentl7 
while  there  might  be  a  fon  j  the  portion  Auks. 

f  '35  3  Upon  tlie  marriage  of  the  defendant,  DoQior  RayneSf  with 

Elizabeth  Pleydellj  by  indentures  of  leafe  and  releafe,  dated 
the  13  th  and  14th  of  OSlober  1704,  in  confideration  of  that 
marriage,  and  of  5000  /.  portion,  Sir  Richard  Raynes^  the 
father  conveyed  divers  lands  in  Surrey^  8cc.  to  truftces  and 
their  heirs,  to  the  ufe  of  the  defendant.  Doctor  Raymst  for  his 
hit  fans  wafte,  remainder  to  truilees  during  his  life,  tofupport 
contingent  remainders,  remainder  to  the  ufe  of  Elizabeth  hi» 
intended  wife  for  her  life,  for  her  jointure,  remainder  to  the 
firft,  Iffc.  fon  of  the  marriage  in  tail  male  fucceffively,  re- 
mainder to  truftees  for  1000  years,  remainder  to  Doftor 
Raynes  in  tail  male  general,  remainder  to  Sir  Richard  Rajnes 
in  fee. 

The  truft  of  the  1 000  years  term  was  declared  to  be,  that 
in  cafe  there  fliould  be  no  fon  of  the  marriage  born  in  the 

bufband^ 


Dc  Term,  Pafchae,    1732.  135 

Auftand's  life-time,  or  after  his  death ;  or  if  there  fliould  be      Coiooh  v. 
a  fon,  and  that  fon  fliould  die  before  twenty-one,  and  with- 
out iflue,  and  there  fliould  be  one  or  more  daughters  born  in 
the  life-time  of  the  huft)and,  or  after  his  death ;  then  that 
the  trudees  fliould  by  fale,  demife,  or  mortgage,  or  by  rents 
and  profits  in  the  mean  time,  in  cafe  fuch  term  fliould  have 
taken  cffcSt  in  pofleflion,  raife  the  fum  of  6000L  portion  for 
the  daughter  of  the  marriage,  if  but  one,  and  to  be  divided 
aniiongft  them,  if  more  than  one,  payable  at  their  age  of  fix- 
teen,  if  cither  thehufl>and  or  wife  fliould  be  then  dead;  but 
if  both  fliould  be  at  that  time  living,  then  within  fix  calendar 
months  after  the  death  of  either  the  hufl)and  or  wife,  with 
intcrcft  for  the  fame  from   the  death  of  DoiXor  Jlayms  and 
-E/izatetb  his  wife,  or  either  of  them  ;  and  in  cafe  any  of  the 
daughters  fliould  die  before  the  portion  became  payable,  her 
^ are  to  go  to  the  furvivors. 

Frovifo,  that  if  the  next  perfon  in  remainder  fliould  pay      [  I3<^  3 

^^c  portions  to  the  daughter  or  daughters  ;  or,  if  at  the  time 

i^Jiicb /ailure  ofijfue  tnale  of  the /aid  Doifor  Raynes  {the  hiifband) 

^^   Elizabeth  his  'wife^  to  be  begotten  as  aforefaidj  there  Jhmld 

'^^fp^  to  he  no  fuch  daughter  of  their  bodies  begotten^  nor  any  fuch 

daughter  to  be  afterwards  born  alive;  or  there  being  fuch,  ail 

^^f  them  fliould  happen  to  die  before  theif  refpe£live  ages  of 

^^teen,  then,  and  in  any  of  the  faid  cafes,  the  term  to  attend 

t})c  inheritance* 

The  marriage  took  effeQ,  and  there  was  no  fon  thereby, 
'  and  but  one  daughter,  who  attained  her  age  of  fixteen  in  the 
life-time  of  her  father  and  mother,  and  without  their  confent 
intermarried  with  the  plaintiff,  Mr.  Gordon^  who  never  made 
any  fettlement  on  her.  The  daughter  died  in  the  life -time  of 
both  father  and  mother,  within  four  months  after  the  marriage 
and  without  iflue* 

In  order  to  the  determination  of  this  cafe,  the  Lord  Chan- 
cellor called  to  his  afliftance  the  Lord  Cliici  ]\x9ict  Raymond 
and  the  Mafter  of  the  Rolls.     When, 

For  the  phintiff  it  was  infifted,  that  his  having  married 
Ac  daughter  without  the  confent  of  her  parents,  as  alfo  his 
norer  having  made  any  fettlement  on  her,  together  with  her 
luFing  died  within  four  months  after  the  marriage  without 

ifiue : 
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Cor  DOW  V.  ifluc:  all  thefc  circumftances  made  no  manner  of  alteration 
in  the  right  to  the  portion  ;  for  that,  fuppofing  the  piaintifiT 
to  have  married  with  the  parents'  confent,  to  have  made  a 
fettlement  on  his  wife,  and  to  have  had  iflue  by  her  living  ; 
if  in  thefe,  or  any  of  thefc  cafes,  he  had  been  intitlcd  to  the 
6000  /.  portion,  he  mull  even  now  have  the  very  fame  right 
[  '37  1  thereto,  which  depended  on  the  words  of  the  fettlemedt  made 
before  marriage,  and  could  not  be  varied  by  any  filbfeqfl^tit 
accident,  quod  curia  concejfit :  that  at  the  age  of  fixteen  (fo 
often  mentioned  in  the  fettlement)  the  right  to  the  (yortion 
vefted  in  the  daughter,  al^ough  the  fame  was  not  raifabie  till 
within  Gx  months  after  the  death  of  the  father  or  mother,  or 
one  of  them ;  and  tlicy  com|)ared  it  to  the  cafe  of  Butler 
(«)  Vol.  s.  448.  verfus  Duncomb^  {a)  where  a  term  of  500  years  was  fimited, 
upon  failure  of  iflue  male  of  the  marriage,  for  railing  portions 
for  daughters,  payable  at  twenty-one  or  marriage,  which 
fliould  firft  happen  -,  and  the  trullces  were  to  raife  the  por« 
tions  by  fale  or  mortgage,  when  the  term  (hould  commence^ 
and  there  it  was  agreed^  that  tlie  right  to  the  portion  vefted 
on  the  daughter's  attaining  twenty-one,  her  father  being 
dead  :  fo  that  there  could  be  no  fon,  and  w;is  an  intereft  tranf* 
milBble  to  her  executors :  but  that  the  portion  could  not  be 
raifed  until  the  mother  died,  in  regard  that  unul  then  the  term 
was  not  to  commence. 

That  the  claufc  of  the  trufl:  of  tlie  term  declaring,  that  in 
cafe  there  were  fcveral  daughters,  if  any  of  tiifeifi  ihoiild  die 
before  the  portion  fhould  be  payable,  her  fliait  ihould  go  to 
the  furvivor,  implied,  that  if  there  had  not  been  that  decla- 
ration, it  .would  have  vefted  in  fuch  daughter  fo  dying  as 
aforefaid ;  and  fince  no  provifion  was  ma^ie  in^i^fe  of  there 
being  but  one  daughter,  it  fecmed  natural  to'  imer,  that  the 
right  to  the  portion  vefted  in  fuch  daughter.  Alfo,  as  the 
mother  brought  5000/.  portion  into  the  family,  it  would  be  -= 
hard  that  the  daughter  fhould  marry  and  be  intitled  to  no^ 
portion. 

On  the  other  fide  it  was  faid,  and  fo  refolved  by  the  courts. 
[   138  ]        that  in  the  cafe  of  Butler  verfus  Duncofiib^  the  portion  was  hclc= 
to  be  vefted  in  all  events  at  the  daughter's  attaining  her  ag 
of  twenty-one,  though  not  raifabie  till  the  commencement  ( 
the  term ,  whereas  in  the  principal  cafe  it  was  not  to 

unu-^ 
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tintil  fix  months  after  the  death  of  cither  the  hufband  or  wife,  ^j^^^^.'^' 

and  the  daughter  happened  to  die  in  the  life-time  of  both*  Portion  fecurtd 

That  thii  portion  being  to  arife  out  of  land,  and  the  daughter  Jj;*^^  j^.ij",^^;,*^* 

dying  before  it  became  payable,  the  fame  funk  into  the  land,  diei  before  the 

agreeably  to  the  fettled  diftinftion  between  a  portion  fecured  pny.blejltfinki 

out  of  a  pcrfonal  eftate,  and  one  charged  on  land,  which  rule  'j^®.-^^*.*"^' 

Imdds  alfo  with  regard  to  legacies,  [A]  {viz.)  if  a  legacy  be  be  given  out  of 

^iren  out  of  a  perfonal  eftate  to  J.  S.  payable  at  his  age  of  p*y^bk  J; ';^ 

t-vcnty-onc,  and  he  dies  before  twenty-one,  yet  the  legacy  «nd  j.  s.  diet 

.*-■_«  «  .  ^1  t_  1  hefon  ti  J  the 

IMI  go  to  his  executors.     On  the  contrary  where  a  legacy   i^^^j  gnk,. 
is  given  out  of  a  real  eftate  payable  at  twenty-one,  and  the   ^^*  wh«?tbe 
legatee  dies  before  that  age,  the  legacy  fmks*  ^  legicy  or  portion 

It  given  oift  of  a 

With  refpefb  to  the  claufe  of  the  truft  of  the  term  declar- 
ing, that  in  cafe  there  flionld  be  feveral  daughters,  and  any  of 
difm  fliould  die  before  dieir  portions  became  payable,  in  fuch 
cafe  their  portions  ftioiild  go  to  the  furvivors  -,  this  was  faid  to 
tc  a  diftin£i  claufe,  to  take  place  only  where  there  ftiould  be 
federal  daughters,  and  could  not  any  way  afledl  or  extend  to 
the  cafe  where  there  was  but  one  daughter ;  confequently  it 
^<^as  nothing  to  the  purpofe :  but  if  any  ufe  was  to  be  made 
^hereof,  it  m^ht  as  well  be  inferred  from  thence,  that  as, 
^here  there  fliould  be  feveral  daughters,  and  one  fliould  die 
^>rforc  her  portion  became  payable,  her  executors  or  admi- 
niftrators  were  to  be  excluded :  fo  where  there  was  but  one  [  139  ] 
daughter,  and  Oie  fliould  happen  to  die  before  her  portion  be- 
came payabie^  ndther  fliould  her  reprefentatives  have  any 
right  thereto  ;  that  the  provifo  made  it  ftiU  plainer  that  the 
poitioa  was  to  fink,  this  being,  that  if  at  the  time  of  failure 
of  iffaemak  of  the  faid  marriage,  there  fliould  happen  to  be 
np  daughter  of* the  marriage,  then  the  1000  years  term  fliould 
»c  m  tmft  to  attend  the  inheritance :  now  no  daughter  oiF 
^fae  marriage  iras  living  at  the  time  of  failure  of  ifTue  male, 
and  there  was  then  a  failure  of  ifliie  male,  when  it  became 
^mpoflible  there  fliould  be  ifiue  male,  which  was  not  while 
^'othhufliand  and  wife  were  living;  nay,  if  the  huft)and  had 


[A]  This  diftiatton  with  regard  to  legacies,  was  agreed  to  and  fettled  by  the 
■Wbrof  the  Rdlt  in  the  q^Xz  oi  JFhidthtn  verfus  Oxenham^  7  July  173X.  and  as 
*  portions,  {tt  Jeminrs  verfus  Looks,  vol.  2.  276.  and  the  Duke  of  Cbamks 
^^TiOhoi^  610. 

Vol  in.  I  died 
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Cob  DDK  ^  died  firft,  there  would  have  been  dill  a  poffibility  of  iffuc  male, 
with  which  the  wife  might  have  been  privement  enftlnt  \  but 
when  the  wife  died  without  iflue,  then  and  not  before,  there 
might  be  faid  to  be  a  failure  of  iffiie  male :  that  it  could  not 
be  faid,  that  at  the  death  of  tlie  daughter  (though  there  was 
then  no  fon)  there  was  a  failure  of  iflue  male  1  for  a  fou 
might  be  born  afterwards  ;  fo  if  fuch  fon  had  died,  living  both 
the  father  and  mother.  So  that  in  common  feme  andrcafon, 
the  failure  of  iflTue  male  mud  be  on  the  death  of  the  wife 
without  a  fon,  which  in  this  cafe  had  fince  happened. 

Laftlyi  That  although  it  might  feem  hard  the  daughter 
fliould  marry  and  have  no  portion,  notwithftanding  her  motlier 
had  brought  5000  /.  into  the  family  j  yet  it  muft,  on  the  othef 
hand,  be  allowed  to  have  been  very  reafonable,  to  leave  the 
right  to  the  daughter's  portion  in  fufpenfe  and  contingency 
during  the  joint  lives  of  the  fatlier  and  mother,  to  the  intent 
(he  might  be  in  fome  meafure  kept  in  a  dependance  upon  tliem, 
and  under  no  temptation  to  marry  improvidontly,  which  was 
(#)  1  Vern.655.  the  very  reafon  given  in  the  cafe  i^a)  of  Sir  Willoughby  Hichf 
£  ^40  ]  man  verfus  Sir  Stephen  Anderfon.  Alfo,  that  in  the  cafe  of 
portions  fecured  by  marriage  fettlements,  (regularly  fpeaking) 
the  court  in  the  con(lru£tion  ought  not  to  omit,  or  add  any 
words  thereto,  for  this  would  be  not  to  conftrue,  but  make  # 
fettlement,  efpecially  where  the  fettlement  would  bear  a  rea- 
fonable conftrud^ion,  as  in  the  prcfcnt  cafe  it  plainly  would. 
Wherefore,  on  the  firft  fpeaking  to  the  cafe,  this  bill  for  the 
portion  was  difmifled  with  great  clearnefs,  by  the  unanlmoi^s 
opinion  of  the  Lord  Chancellor,  the  Lord  Chief  Juftice  Ray- 
nton^i  and  the  Mafter  of  the  Rolls  •,  but  without  cofts  ( i). 


(i)  Reg.  Lib.  A.  1731.  fol.  361. 
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Da  Cofla  v^rfus  Da  Cofta.  Cafe  3a. 

Lord  Chincdlot 

Th  E  plaintifFs  were  the  two  infant  children  of  ^ofepb        ^"*o- 

Da  Cojia  Villa  Real,  who  lately  died  poffeffed  of  ;tn  ^^^;^^f^'^' 

^ftate  of  150,000  /.  which  by  his  will  he  gave  equally  between  A  father  left  « 

«he  defendant  his  widow,  and  his  two  infant  children,   and  fftVteTJtwoia- 

made  his  widow  one  of  his  executors.     After  the  teftator's  ftnt  chiWren, 

^eath,  a  bill  was  exhibited  in  chancery  in  the  nahie  of  the  two  ^ifc  executrfk. 

infant  children,  by  Jofeph  Mendes  Da  Cojta,  who  was  their  ^ought7«  tht 

Telation,  as  their  pYochtin  amy,  to  have  an  account  and  difco-  infaot'i  name 

Tery  of  the  perfonaJ  eftate  of  the  plaintiffs  the  infants'  father,  pjochein  imy,to 

To  which  bill  the  defendant  was  fubpocnaM  to  appear  and  Joan  ^cSTn^ 

anfwer.  On  affidavit  of 

fevcral  other  re« 
IttioBtj  that  this  fuit  in  the  infant*!  name  was  out  of  pique,  and  not  for  the  infantas  good,  the  court 
■cfi^rred  h  to  a  Mafttry  who  reporting  the  matter  to  be  fo,  the  fuit  was  flayed. 

Whereupon  feveral  of  the  relations  of  the  infants  by  the 
father^s  fide,  together  with  fome  of  their  relations  by  the  mo- 
ther's fide,  nearer  than  the  prochein  amyy  made  an  affidavit  that  t  '41  ] 
due  care  was  taken  of  the  infants,  and  of  their  eftate,  with 
which  they  were  well  fatisfied ;  and  that  tliey  believed  this 
fuit  was  exhibited  rather  out  of  a  pique  than  any  real  concern 
for  the  infants'  benefit,  there  being  a  fuit  inftituted  in  the  fpi- 
ritual  court  by  the  prochein  aviy*s  fon  againft  the  infants'  mo- 
ther, upon  a  maniage  contradi  alledged  to  have  been  made  by 
her  with  him. 

The  Mafter  of  the  Rolls  on  a  petition  ( i )  ordered  that  it 
(hould  be  referred  to  a  Mafter  to  certify,  whether  this  fuit  was 
brought  for  the  benefit  of  the  infants  the  plaintifFs,  and  whe- 
ther it  was  proper  the  fame  (hould  be  profecuted  or  not. — 
The  defendant  to  procure  the  report  within  a  month.  Pur- 
fuant  to  which  the  Mafter  made  his  report,  ftating  the  fa£t 
as  above,  and  that  he  did  not  conceive  this  fuit,  as  now 
brought,  was  for  the  benefit  of  the  infants,  or  proper  to  be 
profecuted  -,  but  that  he  thought,  if  a  proper  bill  were  brought 


(i)  Reg.  Lib.  A.  1731.  fol.  272. 

I  a  by 
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by  a  proper  proehein  anijy  with  a  real  intention  to  fccure  the 
eftate  of  the  infants,  it  might  be  for  their  benefit,  that  fuch  a 
fuit  {hould  be  profecuted. 

The  agents  for  the  defendant  perceiving  the  opinion  of  the 
Mafter,  filed  a  new  bill  in  the  infant's  name  by  another  pro^ 
cbein  amj^  for  an  account  of  the  infants'  eftate,  "in  order  that 
it  might  be  improved  j  and  now  moved  the  Lord  Chancellor, 
that  the  former  bill  in  the  infants'  name  might  be  difmifled, 
and  xht  proehein  amy  named  therein,  {a)  pay  thecofts. 

Lord  Chancellor  :  The  report  of  the  Mafter  not  being  ex- 
cepted to,  muft  be  taken  to  be  [B]  true.  And  fince  fuch  re- 
port certifies,  that  it  is  not  proper  this  fuit  (hould  be  profe- 
cuted, not  being  for  the  infants'  benefit,  Ifhall  not  fufier  any 
further  proceedings  upon  it,  at  leaft  as  yet.  But  feeing  the 
Mafter  reports,  that  a  fuit  may  be  brought  for  the  benefit  of 
the  infants,  and  it  does  not  at  prefent  appear  whether  the  laft 
bill  comes  witliin  that  defcription,  all  I  fhall  do  will  be,  to  pre- 
vent the  parties  from  proceeding  in  both  bills,  which  would 
be  vexatious.  Wherefore  let  all  proceedings  ftay  on  the  firft 
bill,  in  disfavour  of  which  the  Mafter  has  reported. 


[B]  A  Mafter  by  his  report  certified,  that  the  defendant  had  fobmitted  to  de- 
liver part  of  the  place  in  qucfUon  to  the  plaintiiF>  to  which  the  defendant  excepted, 
iniifting  that  he  had  made  no  fuch  fubmitTion.  Reiolved,  that  by  means  of  the 
report,  the  proof  lay  on  the  defendant,  whofe  affidavit  at  leaft  was  neceflary  to 
falfify  what  had  been  certified  ;  for,  though  there  is  no  reafbn  that  the  Mafter's 
report  (hould  be  arbitrary  and  concluiive  upon  any  one  ;  yet  it  fhall  be  prefumed, 
primifmciey  to  be  true  ;  and  turn  it  on  the  other  fide  to  (hew  the  contrary,  fiy 
the  Lord  Farhr^  the  feal  before  Eafttr  term.  1 720,  Aikn  verfus  Fendldurj. 


D  E 
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South  Sea  Company  verfus  WymondfcU. 

TH  E  South-fea  company  brought  a  bill  againft  the  defend- 
ant on  a  contract  made  by  the  defendant  with  Mr. 
Syrmarij  the  deputy  cafliier  of  the  company,  in  the  year  1720, 
couching  20,000  /.  Sotah-fta  (lock ;  fuggefting  feveral  frauds, 


Cafe  33* 

Lord  Chancellor 

Kmo. 
ft£q.Ci.Ab. 
74*  pL  «S. 
loi.  pi.  7. 
The  ftatttte  of 
limicitionf  no 
plea  where  the 


and  (hewing,  tliat  by  the  {a)  ftatute  againft  the  South-fea  di-  bill  charges  a 

rcQors,  all  the  eftatc,  goods  and  efFefts  of  the  faid  Surman  ["aoum"^**" 

were  vetted  in  the  company  for  the  benefit  of  the  proprietors.  tJ^''^^^* 

The  defendant  pleaded  the  ftatute  of  limitations,  and  that,  if  fnad  wai  dif- 

any  fuch  contraa  was  made  by  the  defendant  witli  Surman^  it  SnJ^rTbSbre 

was  made  above  fix  years  before  the  fiUng  of  the  bill,  and  <^c  ^iil  ^** 

denied  the  matters  of  fraud.  ^^^  ^  Geo.  i • 

c.  27. 
It  was  infifted,  that  the  plaintift  claiming  by  the  aft  of  par-   Jje^south^fel 
liament,  that  was  a  matter  of  record,   and  *  the  demand  in    company,  in 
queftion  to  be  taken  as  a  debt  on  record,  confequently  not   of  the  late  di- 
barrable  by  the  ftatute  of  limitations  .•  and  it  was  compared  to   T*^**"  *^^^^^ 

r  t  in  I-  by  aft  of  parlia- 

an  a£tion  for  tythes  on  the  ftatute  of  Edward  the  Sixth,  or  of  »<^nt}  where 
debt  on  an  (i)  cfcape,  \ac.  tJ^^i:' 

pleaded  afsalail  the  late  dlreaors,  it  it  pleadable  againft  the  company,  who  ftand  but  in  fuch  direaou* 
place.    (^)  Weft.i.  c  II.    1  Rich.  a.  c.  ii. 

But  the  Lord  Chancellor  held  this  to  be  clearly  otherwifc ;  So  where,  tho* 

for  that  the  South-fea  company  could  not  be  in  a  better  cafe  Jj'  \ffStTof  • 

than  Surman  was,  againft  whom,  as  the  defendant  Wymondfell  »>*n»ffupt  claima 

might  have  pleaded  the  ftatute,  fo  might  he  alfo  do  againft  pa"riUment*f  y« 

the  company,  whoftood  but  in  Surman's  place;  like  the  cafe  f*  l***.'***"^®^ 

r  tr  1  .«•  rit  limitaiiont 

of  an  amgnee  under  a  commiflion  of  bankruptcy,  who,  though   might  bepiraded 
}^c  claims  under  the  afts  concerning  bankrupts,  and  alfo  by   blnkrupt^by 

the  fame  reafoa 
It  it  pleadable  againft  fucb  aflignee 

1 3  virtue 


Sovth-Ska 
Company 

Wtmondsill 
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virtue  of  the  aflTignment,  which  is  under  the  great  fcal ;  yet, 
as  he  (lands  only  in  the  place  of  the  bankrupt  agninft  whom 
the  ftatute  of  limitations  is  pleadable,  fo  is  he  (the  afligncc) 
liable  to  be  barred  thereby. 

It  was  then  objefted,  that  this  bill  was  to  be  relieved  againft 
a  fraud,  and  therefore  not  within  the  ftatute  of  limitations  ; 
fraud  being  a  fecret  tranfaftion,  and  probably  not  difcovered 
within  fix  years  5  and  for  this  the  Lord  lVarr'tfigton*s  cafe  was 
cited,  where  it  was  held  in  this  court,  and  affirmed  in  the 
Houfe  of  Lords,  that  a  bill  to  be  relieved  againft  a  fraud,  was 
not  within  the  ftatute  of  limitations* 

On  the  contrary  it  was  faid,  if  the  fraud  was  known  and 
difcovered  above  fix  years  before  exhibiting  the  bill ;  this,  tho* 
a  fraud,  would  be  barred  by  the  ftatute  of  limitations  j  and 
that  even  in  the  cafe  of  the  Loni  Warrington^  the  ftatute 
was  pleaded  :  whereupon  the  plaintiff,  the  Lord  Warrington^ 
\  *45  J  was  advifed  to,  and  accordingly  did,  amend  his  bill,  by  charg- 
ing, that  he  did  difcover  this  fraud  within  fix  years  before  ex- 
hibiting his  bill.  After  which  the  Lord  Warrington  had  a 
decree,  and  that  decree  was  affirmed  by  the  Lords,  (as  Mr, 
Meady  who  was  of  counfel  in  that  caufe,  informed  the  court;) 
wherefore  it  was  infifted,  that  in  the  prefent  cafe  it  ought  to 
be  charged  in  the  bill,  that  the  fraud  was  difcovered  within 
the  fix  years,  if  the  faft  were  fo. 

Jind  of  tills  opinion  was  the  Lord  Chancellor ;  but  here 
being  a  charge  of  great  frauds,  and  fome  circumftances  there- 
of not  fully  denied,  the  defendant  was  ordered  to  anfwer  the 
bill,  with  liberty  for  the  plaintiffs  to  except,  and  the  benefit  o^ 
the  ftatute  of  limitations  to  be  favcd  to  the  defendant. 


Cafe  34. 

Lord  Chancellor 


O 


Attorney  General  vcffus  Rigby, 

N  E  feifed  in  fee  of  clivers  manors  and  lands  in  the 
county  of  Lancajler^  granted  a  rent  charge  thereout  of 
20  /.  per  annum  for  a  charity,  towards  the  fupport  of  feveral 
poor  old  men  ;  and  afterwards  the  founder  of  this  charity 
granted  tlic  manors,  lands,  is'c.  that  were  charged  with  the 
20/.  per  annum,   to   J.  S,    and  his  heirs,  and   died.     The 


sEq.  Ca.  Ab. 

90I.  pi.  1. 

One  reifed  in 

fee  of  a  manor, 

grants  a  rent  in 

tee  out  ofit,  ai 

a  charity,  for 

the  fupport  of 

feverul  poor  pcrfons,  and  afterwards  grants  the  manor  to  J.  S.  in  fee  ;  the  nonunatloil  of  the  poor 

pcrfoDi  belongs  to  the  he:r  of  ih^  granior,  and  dots  not  go  with  the  m^nor. 

queftioo 
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^ucftion  was,  who  fhould  have  the  nomination  of  thcfe  poor     Attorney 
men  that  were  to  partake  of  the  charity :  whether  the  grantee        Rigbt. 

of  the  land,  and  his  heirs,  or  the  heir  of  the  grantor  of  the 

charity  ? 

After  debate  it  was  decreed,  that  the  heir  of  the  grantor 

Should  have  the  nomination,  and  that,  the  fame  being  incident 

to  the  founder  (i)  and  his  heirs,  or  to  thofe  whom  he  fhould       [   i^g  ] 

appoint ;  when  the  lands  were  granted  away,  the  rent-charge, 

a  thing  independent  and  collateral,  did  not  p  ifs  therewith  like 

a  rcnt-fervice,  which  is  incident  to  the  reverfion  ;  whereas  this 

being  a  rent-charge,  and  in  fee,  had  no  reverfion.  [A]  But 

forafmuch  as  the  grantees  and  owners  of  the  land  had  for 

Upwards  of  fixty  years  enjoyed  the  nomination  of  the  perfons, 

^vlio  had  partaken  of  the  charity  ;  the  court  allowed  to  them 

all  the  payments  they  had  made  to  any  of  the  poor,  though 

nominated  by  themfelves,  and  would  not  dlfturb  any  thing  that 

had  been  already  done.  (2) 

[A]  A  man  founds  a  charity  for  alms-houfes  :  the  founder  and  his  heirs  have  a 
x*ighr  of  nomination  of  theie  alms-people  ;  but  may  forfeit  it  by  a  corrupt  or  im- 
p»ropernomination  of  fuch  as  arc  not  fit  objeds  of  the  charity,  or  by  making  no 
YVHnination  at  all ;  but  this  ncglefl  of  nomination  mail  be  after  fuch  time,  as  the 
founder,  ^c,  have  had  notice  of  the  vacancy,  and  without  proof  of  fuch  notice, 
it  is  no  fault,     ^y  the  Lord  Parker^  Aitoruey  General  v.  Leighy  Trinity ,  172 1, 

(i)  EJfu  V.  Foficr,  ante,   1  vol.  326.         (2)  Reg.  Lib.  A.  173a.  fol.  46. 
^Itor.tey  Geueral  v.  Prict,   3  Atk.  108. 


T 


Morrice  verfus  Hankey.  Cafe  3?. 

H  E  queftion  wns,  touching  the  breach  of  an  injun£tion    Lord  Chancellor 
fB].     The  defendant  in  this  court  brought  an  aftion         King. 
ac:ainft  the  plaintiff,  as  executor  of  Humphrey  Al&rrice.  efq.    Inminjunc- 

The  pro  defedu  pit* 
citi,  &c.  are 
ffirendpd  of  an  iflViaMeplra,  and  the  words  judicium  intrare,  are  intended  oft  Anal  juJgmcnc  \  there- 
fore if  the  defendan:  be  in  execution,  and  pleads  plene  adminiilraviCy  and  the  plaintiff  at  law  enter* 
judgmenc  de  bonis  tertatoria  cum  acciderint,  he  may  proceed  to  a  fcire  facias  to  enquire  of  afTets,  and 
enter  judgment  thereupon  ;  for  the  meaning  of  the  injun^ion  is*  that  the  defendant  may  proceed  fv 
(k,  as  that  uothiog  fliail  remain,  but  to  take  out  execution,  after  the  injun^ion  is  diiTolved* 

[B]  The  words  of  fuch  injunction  are»  that  all  proceedings  fhallHay  ;  hcebtt 
mtttm  for  the  defendant  in  equity,  (who  is  plaintiff  at  law)  placitum  ad commmcm 
Irgr/n  p^fiulare^  ^  ad  triatitmem  inde  procedert^  &*  pro  defe^u  placid,  judicium  im^ 
$rarei  execute  vero  wgwe  frafintium  retardatur.     After  fervice  of  an  injunction 
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the  old  one,  on  the  fame  record  with  that,  and  in  nature  of  a     M«i«ic«  «. 
proceeding  after  an  interlocutory  judgment,  to  a  final  one. 
Wherefore  the  court  ruled,  that  the  bringing  this  fcire  facias 
was  no  breach  of  the  injunction* 


HoYXi^verfus  Earl  and  Countefs  of  Strafford.      Cafc  36. 

TH  E  plaintiff  ^47r/£'s  father  was  lord  of  the  manor  of  D,  Lord  ChanecUoc 
in  StifftJky  of  which  Sir  Henry  Johnfin  held  feveral         ^'"*'- 

parcels  of  copyhold  by  feveral  quit-rents,   and  had  been  ad-  g^^'j^^**  ^^" 

mitted  to  the  fame ;  and  Sir  Henry  dying,  thefe  ( opy holds  de«  AbUiitbrovgke 

fcended  to  his  daughter  and  heir,  the  Countefs  of  Straffai(d.  jfj^or^tc  reco- 

Whcreupon  Mr.  DraycotU  the  Lord  StraffordTi  agent,  wrote  ^'  •fine f"»' • 

a  letter  to  the  agent  of  Mr.  North  the  father,  ( lord  of  the  fugieftioo,  that 

manor)  defiring  Mr.  North  would  admit  the  Countefs  to  thefe  jJ'^/Z/^'fS'fc- 

copyholds.     Accordingly  Mr.  North,  admitted  the  Countefs  •"©raey,  but 

by  one  Mr.  Bawdrey,  (who  was  alfo  agent  for  Mr.  North)  her  tends  t?e  auor* 

attorney,  as  tenant  to  the  copyhold  premiflcs,  for  which  fc-  ^^  !**** "®  ■*" 

>eral  fines  were  fet,  amounting  to  40  /.  ,  fuchadmittances 

the  <iefeDdiot 
infweri  it  to  part,  and  demurs  at  to  relief  3  the  dcomncr  htld  go«d« 

Sometime  after  this,  Mr.  Norths  the  then  lord  of  the  manor, 
died,  leaving  the  plaintiff  Mr.  North,  his  fon  and  heir,  and 
alfo  executor,  who  brought  this  bill  againft  the  Earl  and  Coun-  [  ^49  ] 
tcfs  of  ^traffondj  to  recover  the  fine  fet  upon  the  admittance, 
and  likewife  to  be  paid  the  quit-rents  that  were  in  arrear  in 
the  plaintifPs  father's  life-time,  as  alfo  thofe  that  had  incurred 
fince  his  death.  The  bill  further  charged,  that  the  lands  out 
of  which  the  quit-rents  iiTued,  were  not  known,  being  by  great 
length  of  time,  and  by  the  tenants  having  enjoyed  thofe  pro- 
mifcuoufly  with  other  lands,  obfcured  with  refpeft  to  the 
boundaries ;  but  that  the  defendants  had  in  their  cudody  or 
power  fome  writing  or  paper  manifefting  the  faid  boundaries  ; 
alfo  that  the  defendant  the  Lord  Strafford,  jlid  now  deny, 
that  he  gave  any  authority  to  his  agent  Mr.  Draycott,  or  to 
Mr.  Bawdrey,  that  his  Countefs  (hould  be  admitted  by  Mr. 
Bawdrey  as  her  attorney. 

The  defendaiits,  the  Earl  and  Countefs  of  Strafford,  as  to 
that  part  of  the  bill  which  fought  to  compel  them  to  pay  the 
arrears  of  the  quit-rent,  or  which  fought  any  relief  touching 
^e  fame,  demurred,  for  that  the  plaintiff  had  his  remedy  at 

law 


H9 


Kasth  v« 
Eartof 

fTIASrOE». 


Lotd  brings  ■ 
biJl  agsiirii  cen- 
ant  CO  recover 
a  yk\t  rent  ai- 
ledftitg,  that 
the  land  out  of 
whick  th«  quit- 
tent  itfoet,  oy 
acafofk  of  the 
unity  of  poflef- 
fion  cf  the  landt 
oucof  which  the 
rent  is  fuppoCed 
•D  UTuey  with  o- 
ther  landt,  is 
kot  known ;  the 
dbfendanc  an- 
Iweit  at  to  dif- 
•overjy  and  de- 
murs as  to  re- 
lirt(  thsde- 
tnurter  good^ 
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lat^  for  thcfc  arrears  of  quit-rent,  either  by  diftrefs  or  aflion 
of  debt,  on  the  ftatute  of  H.  8.  '  TJiC  defendants  did  like- 
w/Tc  put  in  another  fepnratc  demurrer,  as  to  fuch  part  of  the 
bill  as  fought  to  compt:!  them  to  pay  the  copyhold  fine,  or 
which  prayed  any  rcHci  touching  tlic  fame. 

Againft  the  demarrcr  it  was  urged,  tliat  the   pljiniiiTs 
remedy  was  proper  in   equity,  by  way  of  comnuffion  to  fet 
out  the  boundaries  of  the  copyholds,  which  were  exprefsly 
charged  by  the  bill  to  have  been  obfcurcd  through  length  of 
time,  and  by  Sir  Henry  yohfi/oris  having  enjoyed  thofe  copy- 
holds promifcuoufly  •  with  other  lands ;  and  that  the  plaintiff* 
could  not  have  any  remedy  by  diftrefs  and  avowry,  without 
particularizing  the  very  lands  out  of  which  each  rent  ifTued  j 
and  tliat  it  had  been  fettled  to  be  a  good  equity,  and  a  fufiici* 
ent  rcafon  for  fuing  in  this  court  for  a  quit-rent  of  fmall 
value ;  that  this  objjeftion  was  ftrengthencd  by  tlie  anfwer  of 
die  Earl  himfclf,  fctting  forth,  that  he  did  not  know  the  par- 
ticular lands  that  were  copyhold,  which  made  it  neceflary  a 
commiiTion  fliould   go.     So  that,  if  this  demurrer  held,  the 
plaintiff  would  appear  to  have  a  plain  duty  due  to  him,  and  yet 
would  be  deftitutc  of  all  remedy  whereby  to  recover  it.     Alfc 
with  refpeft  to  the  admittance  ;    if  the  lord  fiiould  fuc  for  th 
fine,  the  defendants  might  xnfift,  they  never  confcnted  to  fuc 
admittance  i   and  in  cafe  the  plainiif}"  were  ix>  fuc  for  the  fc 
feiturc,  on  account  of  the  defendants  not  Iiaving  come  in  to 
admitted,  fliould  the  court  rolls  be  produced  the  lord  wo 
hardly  from  them  be  encouraged  to  proceed  again  It  the  def 
dants  for  a  forfeiture  in  not  coining  in  to  be  admitted. 

But  notwithftanding  this  objeftion,  the  court  a^Iowcr 
demurrer.     The  Lord  Chancellor   fa  id,  he  had  not  kr 
tliis  cafe  before  of  a  demurrer  as  to  relief.     That  had 
been  no  demurrer,  the  court  on  the  hearing  would  ha^ 
licved  5  but  here  the  defendant  had  not  demurred  as  ' 
difcovery,  but  as  to  relief  only.     So  that,  upon  allow! 
demurrer,  the  plaintiff' was  at  liberty,  \(  ho  lliouid  th 
defendant  had  not  anfwcred  the  v.hole  bill,  to  c^•cept  af 
part  J  or  might  amend  his  bill,  and  inforce  the  defei 
difcover    his     lady's    admittance ;    that   the    plainti^ 
'^Toceed,    and    make  proclamations    to    oblige    the 
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wit's  lady  to  come  in  and  be  admitted,  and  had  at  law  a  better      ^^"T"^**' 
remedy  for  his  copyhold  fine  and  arrears  of  quit-rent,   than     STKArrotvw 
this  court  could  give  him ;   for  he  might  diftrain,  or  bring 
debt,  for  the  arrears  of  quit-rent  due  to  him,  as  executor 
and  didrain  for  the  arrears  of  quit-rent  incurred  (ince  his  fa- 
ther's death  (i). 

And  with  regard  to  the  fine  ;  he  faid,  either  the  Countcfs 
had  been  admitted,  or  fhe  had  not.  If  fhe  had,  the  plaintiff 
might  bring  an  a£tion  of  debt,  9T  an  indebitatus  ajfum^t^  for 
the  fine,  provided  it  was  a  reafonable  fine,  as  he  fuppofed  it 
to  be.  If  the  defendant  had  not  been  admitted,  the  plaintiff 
might  caufe  proclamation  to  be  made,  and  on  a  default  after 
three  proclamations,  might  feize  the  copyhold  as  forfeited. 
For  which  reafon  his  Loidfhip  allowed  the  demurrer,  U  being 
only  as  to  relief  (2). 

Note;   With  refpeft   to  the  copyhold  fine,   the  plaintiff* 

might  bring  his  a£iion  at  law  for  it,  and  need  not,  as  it  (hould 

feem,  in  'his  declaration  fet  forth  the  particulars  of  the  land 

held  of  him  by  the  defendants  by  copy  of  court-roll ;  only, 

that  the  defendant's  wife  held  certain  lands  within  his  manor, 

^c.    But  as  to   the  quit-rents,  it  feems  the  plaintiff  muft 

either  in  his  adion  or  avowry  fhew  the  particular  lands ;  and 

ii  cafe  the  defendants  in  their  anfwer  fet  forth,  that  they  do* 

not  know  where  thefe  lands  lie,  or  what  they  are,  the  plain- 

^ff  is  intitled  to  a  commiflion  to  fet  them  out,  and  then  the 

plaintiff'  being  intitled  to  this  relief,  quart ^  whether  the  defen« 

dent's  demurrer  as  to  all  relief,  be  good?  (3) 


(i)  Vide  HMcr  v.  Chambwry^   polt  4Bro.  P,  C.  139.     Benfin  v.  Baldivyn^ 

256,  I  Atk.  598.     Dule  of  Leeds  v.  PvmU^ 

(2)  Reg.  Lib.  B.  1732.  fol.  19.  I  Vcz.  171.  Duke  of  Leeds  \.  Carpono 

(3)  Vide  Cor  v.  Fokyt  i  Vern.  359.  tion  of  New  Radnor,   z  Bro.  Cha.  Rep« 
(hfke    rf   Bridgenjoater    v.     Ed'wards,  318.518. 
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Ex  parte  Hopkins. 

R.  Hopkins  of  Lcuikfiy  merchant,  fcifcd  and  poflcflcd 
of  a  great  Tcal  and  pcrfonal  eftate,  had  no  wife  or 
iifue,  but  had  a  brother,  the  petitioner,  and  other  relations  of 
his  name.  His  brother  Hopkins^  the  petitioner,  bad  three 
daughter?,  all  which  Mr,  Hopkihs  the  teftator  received  into 
his  houfe  in  Louden^  and  by  his  will  {inter  mUq)  gave  to  hisfaid 
three  nieces,  daughters  of  his  brother  Hopkins ;  to  the  eldefi, 
being  now  about  the  age  of  thirteen,  10,000/.  to  the  fecond» 
about  the  age  of  ten,  8000/.  and  to  the  third,  now  about  the  age 
eight  years,  6000/.  to  be  feverally  paid  them  at  their  fe\'cral 
ages  of  twenty-one  or  marriage,  provided  the  marriage)  if 
under  twenty-one  fhould  be  with  the  confent  of  iiis  execu* 
tors ;  and  in  cafe  of  fuch  marriage  without  fuch  confent^  then 
thcfe  legacies  to  go  over  refpeftively.  The  executors  of  the 
will  were  Six  Richard  Hopkins ^  Mr.  Rudge,  and  one  Mr.  Hep' 
UnSf  coufln  to  the  teftator.  Mr.  Hopkins^  on^  of  the  execu* 
tors,  inhabited  in  the  houfe  in  London,  where  the  (cftator 
died,  and  the  tei^ator's  three  nieces  continued  there* 


Cafe  37. 

Lord  Chancellor 

King. 
A  rich  uncle 
talcct  hit  niece 
into  hit  koufe, 
mainuins  her 
there,  and  diei, 
having  left  her 
1 0,000  1.    The 
eiecutor  con- 
tinues to  keep 
the  niece  in  the 
hoofe  where  he 
and  (he  teftator 
lived.     The  fa- 
ther of  the 
child  petitions, 
that  (he  may  be 
ilelivered  to  him. 
The  child  (of 
the  «ge  of  1 3) 
appears  in 
coorCi  and  be- 
ing examined 
denies  (he  is 
nnder  any  force. 
The  court  is 
of  opinion,  that 
the  guardian- 
Aip  of  the  child  ' 

does  by  the  Uw  of  nature  belong  to  the  father,  but  that  the  right  thereto  is  not  to  be  determined  with- 
out a  bill  ;  that  the  father  miy  take  bis  child  but  not  by  foice,  cor  in  hergiing  to,  or  returning 
/««)m,  court  i  and  that  the  father  may  at  all  realonable  limes  have  accefs  to  bis  cbiid. 

The  brother  of  the  teftator  exhibited  a  petition  to  the  Lord 
Chancellor,  fetting  forth,  that  thofe  three  girls  being  hie  chil- 
dren, he  confequently  liad  a  right  to  theguardian(hipof  tbem, 
and  praying,  that  they  might  be  delivered  over  to  him.  The 
queftion  was,  whether  the  court  could  do  this  iu  fo  fununary 
a  way  as  on  a  petition  only,  and  without  a  bill? 

[  I -J  ]  I^  v^  objeAed,  tliat  matters  of  guardianihip  were  of  the 

fame  nature  with  thofe  of  lunacy,  wherein  the  Lord  Chai\r 
cellor  does,  upon  a  petition  only,  difpofe  of  and  commit  the 
cuftody  to  fuch  perfons  as  he  thinks  proper ;  and  in  the  like 
fummary  way  might  determine  the  right  of  guardianfliip, 
efpecially  in  fo  plain  a  cafe  as  the  prefent  was ;  indeed  ia 
doubtful  cafes,  it  is  probable  the  court  would  order  the  party 
claiming  the  guardianfbip  to  bring  a  bill  i  that  the  applicatioa 
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.  now  made  was  the  more  rcafonablc,  as  an.  aflMavit  would  be  ^  ^'^ 
produced,  proving  that  Mr.  Hopkins^  againJl  whom  this  pe- 
tition was  exhibited,  had  been  often  feen  to  kifs  the  faid  telta- 
tor's  elded  niece,  and  to  go  into  her  chamber ;  and  that  there 
was  reafon  to  fufpe£l  him  of  fome  intentions  to  inveigle  her 
afieftions  in  order  to  a  marriage.  4 

On  the  other  fide  Mr.  Hopkins^  againft  whom  this  com- 
plaint was  made,  owned  he  had  frequently  faluted  the  tedator's 
cideft  niece,  as  being  his  relation,  and  whom  he  apprehended 
to  have  been  in  fome  meafure  under  his  care,  being  in  the  fame 
boufe,  and  placed  there  by  the  teftator  :  but  that,  whenever 
he  faluted  the  eldeft,  he  alfo  faluted  the  two  youngefl:,  who 
being  of  fuch  tender  years,  it  could  not  be  fufpeded  he  had 
any  ill  intentions :  that  the  will  of  the  teftator  had  fuihciently 
{uarded  the  young  ladies  againft  any  improvident  matches, 
by  having  devifed  over  their  portions,  in  cafe  any  of  them 
ihould  marry  under  twenty-one,  without  the  confent  of  the 
executors.  He  moreover  fwore,  that  he  had  no  undue  defign 
in  (aluting  the  teftator's  nieces,  or  any  of  them.  Alfo  Sir 
Ibcbard  Hopkins  and  Mr.  Rtddge,  two  of  the  executors,  being 
then  in  court,  declared,  they  had  often  heard  the  teftator  fay, 
he  never  intended  his  nieces  fliould  be  educated  by  their 
father  and  mother,  fince  they  would,  as  his  expreflion  was,  [  ^$4  1 
learn  nothing  there  but  low  life. 

lard  Chancellor :  The  father  is  intitled  to  the  cuftody  of  his 
own  children  during  their  infancy,  not  only  as  guardian  by 
nurture,  but  by  nature,  and  it  cannot  be  conceived  that,  be« 
caufe  another  thinks  fit  to  give  a  legacy,  though  never  fo 
greatf  to  my  daughters,  therefore  I  am  by  that  means  to  be 
deprived  of  a  right  which  naturally  belongs  to  me,  that  of 
being  their  guardian.  But  notwithftanding  this  declaration, 
yet  I  am  of  opinion,  and  do  not  fee  any  precedent  (a)  to  the 
contrary,  that  I  cannot  in  fo  fummary  a  way  as  on  a  petition, 
and  without  a  bill,  deliver  over  the  bodies  of  thefe  infants  to 
tfadr  father,  any  more  than  I  could,  on  a  bare  petition,  order 
a  truftee  to  deliver  over  pofleffion  of  the  truft-eftate  to  the 
ce/hdquetruft,  who  muft  in  that  cafe  bring  his  bill,  and  fo  muft 


(a)  See  neverthelefs  the  cafe  of  Mr.  JafHce  Eyre  and'  the  Coantefi  of  ^hafuf-^ 
haj^  and  the  Precedents  there  cited,  vol.  a.  i  iS. 
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tx  pMte        the  petitioner  do  here.     There  arc  legal  remedies  for 
corery  of  a  ward,   (viz.)  a  writ  of  [A]  ravifliment  ol 
hpmine  replegiando  and  habeas  corpus. 

In  the  mean  time  the  father  having  thus  an  nod 
I  I  j^p  ]  right  to  the  guardianfhip  of  his  own  children,  if  he  c 
way  gain  them,  he  is  at  liberty  fo  to  do,  provided  no  br 
the  peace  be  made  in  fuch  an  attempt :  but  the  childrei 
not  be  taken  away  by  him  in  returning  from,  any  mo: 
coming  to,  this  court ;  and  it  will  be  a  contempt  in  any 
offering  fo  to  do. 

And  his  Lordfliip  a(ked  the  eldeft  daughter  then  in 
whether  (he  was  under  any  force,  and  where  (he  woulc 
be  ?  who  replied,  (he  was  not  under  any  force  \  an< 
though  fhe  had.all  imaginable  duty  for  her  father  and  i 
yet  her  uncle  the  teftator  having  been  fo  kind  to  her 
will,  fhe  thought  herfelf  under  an  obligation  to  continue 
he  intended  (he  (hould,  and  that  (he  thought  it  to  be 
tention  (he  (hould  continue  in  the  houfe  where  he  himi 
placed  her.  Whereupon  the  Lord  Chancellor  difmift  t 
tition  ;  but  direded  Mr.  Hopkins^  who  had  the  young  h 
hifl  cuftody,  to  permit  their  father  and  mother,  at  all 
able  times,  to  have  accefs  to  and  fee  their  cliildren. 


[A]  Sedqiuere,  Whether  this  writ  will  lie,  unlefsthe  defendant  in  th 
takes  away  the  ward  ?  and  as  to  a  homlne  repltgiaruio  and  habeas  corpus  (wi 
efpecially  feems  calculated  only  for  the  liberty  of  the  fubjedl ;)  if  the 
brought  up  thereon  will  acquaint  the  court,  that  they  are  under  no  for 
court  will  let  them  go  back  to  the  places  from  whence  they  came ;  or,  if  t 
pear  to  be  under  reftraint,  will  (et  them  at  liberty,  but  not  deliver  them  i 
cuftody  of  another,  nor  in  a  proceeding  of  Hiat  nature,  determine  private 
as  the  right  of  guardianfhip  evidently  is ;  for  then  the  parties  would  be  co 
from  any  appeal  or  writ  of  error  thereon.  Poffibly,  in  an  adion  dceje^U 
dia^  the  very  right  of  guardianfhip  might  properly  come  in  queflion  ;  an 
to  the  hefl  of  the  editor's  remembrance,  it  was  determined  in  the  cafe  of  J 
verfus  ^ith^  in  B*  R.  Trin.  7  Csf*  8  Geo.  2. 


T 
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Cowper  verfus  Clerk.  Cafe  38. 

HE  bill  WAe  to  be  relieved  againft  an  exceflive  fine         kjmc. 

iinpofe4  ty  the  defendant  Sir  Thomas  Cltrk^  knt.  upon  i  Eq.  Ca.  AW 

Mr.  Spinier  Co^uper^  (late  Mr.  Juftice  Co^vper^)  for  a  water-  " fmglc  c%y^ 

mill,  and  fome  land,   held  of  Sir  Thomas  Clerh's  manor  of  holder  it  not 

relicTable  m 

Brickendofif  in  Hertford/hire j  by  copy  of  court-roll.  equity,  for  »n 

exceffive  fine  fce^ 
'    taufe  thifl^^eterroinaBte  at  law.    But,  to  avoid  maltiplicitj  of  fsits,  fevera]  copyholden   maf 
joio  CO  be  relieTed  a^aioft  a  general  fine  that  it  excefliTe. 

The  cafe  was  thus  :  A  miller  was  fcifcd  in  fee  of  a  mill  and 
.a  {jnall  parcel  of  land  within  the  manor  oi  Brickendon^  held  by     [  ^S^  ] 
copy  of  conrt  roll  of  the  faid  manor,  the  ftream  of  which 
mill  run  by  fome  of  the  lands   belonging  to  the  late  Mrs. 
CulMste^t  znd  cdTLie  zt  Hertirtgfof'd 'Bury i  in  Hertford/hire  i 
and  banks  were  crefted  by  the  faid  miller  in  the  lands  of  the 
faid  Mrs.  Culleriy  (then  an  infant)  by  the  confent  of  her  guar- 
<lian.     Mrs.  CuUen  coming  of  age,  fold  her  feat  and  eilate  at 
JHertingfird'Burj  to  Spencer   Cowper   efq;  who  threatning  to 
^ull  down  thefe  banks  which  were  in  his   land,  and  which 
^■rould  in  a  great  meafure  deftroy  the  mill ;  the  miller  and  Mr. 
Juftice  Cowper  came  to  an  agreement,  that  the  miller  fliould 
convey  the  mill,  and  a  fmall  parcel  of  land  thereunto  adjoining, 
-unto  Mr.  Juftice  Cowper  in  fee,  who  was  to  procure  a  licence 
from  the  lord  of  the  manor  to  leafe  the  copyhold  mill  and 
premifiesj  that  before  were  let  at  a  lefs  rent,  to  the  miller  for 
ninety-nine    years,    at    20/.  per  annum.      Accordingly    the 
miller  furrendered  the  copyhold  mill  and  premifTes  to  the  ufe 
%f  Mr.  Juftice  Cowper  and  his  heirs,  who  being  thereunto  ad- 
mitted, did,  by  virtue  of  a  licence  from  the  defendant  Sir 
Thomas  Clerk,  demife  the  copyhold  premiiTes  to  the  miller  for 
ninety-nine  years,  at  20/.  per  annum  rent.     But  at  prefent 
the  improv'd  value  of  the  faid  mill,  land,  houfe,  and  barn  built 
chereonj  was  about  60 /•  per  annum. 

The  fines  to  be  paid  on  defcent  and  alienation  of  thefe  copy- 
holds were  uncertain,  and  the  defendant  Sir  Thomas  Clerk,  fet 
a  fine  on  Mr.  Juftice  Cowper*s  admittance  to  the  copyhold 
in  queftion,  of  120/.  which  he  refufed  to  pay,  infift- 
ing  that  it  was  unreafonable,  and  that  it  ought  to  be 
accoxding   to    the    value    of    20/.  per  annum,    it    having 

been 
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COWPIR   «• 

Clerk. 


C»57] 


(«)  See  I  Cha. 
Rep.  33.  Mid- 
<lleton  T.  J«ck- 
§m,  and  96. 
popham  T.  Ltii« 
^  after. 
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been  fo  let  with  Sir  f%Mmu  Clerics  privity  (aa  was  faid,  but  not 
proved)  when  he  gave  a  licence  to  let  it  for  ninety-nine 
years  \  chat  indeed  after  the  ninety-nine  years  (hould  be  ex'^ 
pired,  the  improved  value  might  then  be  the  meafure  of  the 
fine.  It  was  further  urged,  that  the  value  of  the  mill  was  in-* 
creafed  by  the  banks  fet  up  on  Mr.  Judice  dwper^s  land, 
which  he  might  pull  down  at  pleafure,  and  therefore  the  bene- 
fit arifing  to  the  mill|  in  confequence  of  fo  precarious  an  ad* 
vantage,  ought  not  to  enhance  the  fine. 

On  the  other  fide  it  was  faid,  that  the  banks  having  been 
ereftcd  on  Mr.  Juftice  Cowpfr*s  land,  by  the  confent  of  the 
infant's  guardian ;  and,  in  confideration  of  the  quiet  enjoy- 
ment of  thefe  banks,  great  fums  of  money  having  been  ex- 
pended thereon,  and  the  eilate,  with  thefe  banks  then  eredled, 
having  been  purchafed  by  Mr.  Juftice  Cnvper,  it  was  not  in 
his  power  to  pull  them  down :  that  the  matter  complained 
of  {viz.)  the  unreafonablenefs  of  the  fine,  was  properly  de- 
terminable at  law,  not  in  this  court.  Moreover,  all  the 
equitable  circumftances  of  the  bill,  in  refpe£t  of  the  fine  fet 
on  Mr.  Juftice  Cowper  in  his  life-time,  and  like  wife  with  re- 
gard to  that  demanded  of  the  heir  fince  his  deaths  feemed  fully 
anfwered  by  tlie  proofs. 

The  Lord  Chancellor  was  of  opinion,  that  a  bill  could  not 
be  brought  by  a  fing.le  copyholder  to  be  relieved  againft  an  cx- 
ceflive  fine  j  in  regard  the  fine  infifted  to  be  excefilive,  ought 
to  be  tried  by  a  jury,  before  whom  all  the  depofitions  in  the 
prefent  cafe,  touching  the  unreafonablenefs  thereof,  would 
be  proper  evidence  ;  though  his  Lordfiiip  admitted  that  a  bill 
might  lie  in  order  to  fettle  a  general  fine  to  be  paid  by  all  the 
copyhold  tenants  of  a  manor,  to  prevent  a  multiplicity  ( i )  of 
fuits ;  and  that  with  this  divcrfity  were  the  cafes  cited  for  the 
plaintiff,  from  the  firft  Chancery  Reports,  8w.  {a)  to  be  un- 
derftood.  Whereupon  the  plaintiff's  bill  was  difmificd  with. 
cofts  (2). 


(i)  Vide  Dijhry  V.  Roicrtfim^  Bunb. 
41.  BaJ^er  v.  Ro^ers^  Sel.  Ca.  in  Cha. 
74,  May9r  of  Tork  v.  Piikingtcn,  i  Atk. 


282.     Bouverii  v.  Prentice »  i  Bro.  Cha,^ 
Rep.  200. 

(2)   Reg.  Lib.  A.  1732.  foL  U7. 
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Lake  verfus  Craddock  &  al'. 

X)n  an  Appeal  from  the  Decree  at  the  Rolls.  Cafe 


39- 


TH  E  cafe  was  thus :  Great  part  of  the  lands  in  Wejl 
Tborockf  in  Effex,  having  been  overflowed  by  tlie  river 
Thames  near  Dagenham^  and  the  land-owners  not  thinking 
it  worth  their  while  to  pay  the  aflcflments  made  on  them  by 
the  commifConers  of  fewers  \  the  commiiTioners  decreed  the 
lands  to  be  forfeited,  and  conveyed  chem  to  three  truftees  in 
traft  to  fell,  and  raife  money  for  the  draining  of  thefe  over- 
flowed lands.     The  defendant  Craddoci^s  father,   the  plaintiff 
Lake,  and  three  others,  (five  in  all)having  entered  into  an  under- 
taking to  drain  the  level,  or  overflowed  lands  of  H^eft  Tharoci, 
the  truftees  for  the  fale,  by  the  confent  and  direftion  of  the 
commiflioners  of  fewers,  did,  by  deed  indented  and  inroUcd, 
dated  the  8th  of  February  1695,  in  conCderation  of  5145/. 
paid  to  the  commfllioners  by  the  five  purchafers,  convey  this 
'ci^cl  to  the  defendant  Craddoch's  father,  the  plaintifi^  Lake^ 
*e  three  other*  and  their  heirs  ;   upon  which  feveral  fums  of 
«aoncy  were  expended  in  carrying  on  the  undertaking ;  and  in 
1^99,  the  defendant  Craddock's  father  paid  his  laft  contribu- 
^^n,  whic^,  with  what  he  had  advanced  before,  came  in  all 
^0  1 025  /.     Afterwards,  it  feeming  to  be  an  enterprize,  which 
^ould  prove  very  expenfive,  and  there  being  fome  uncertainty 
^  to  the  fuccefs  of  it,  the  defendant  Craddock's  father  wholly 
^^fcrtcd  it,  and  never  more  concerned  himfelf  therewith. 

The  four  other  undertakers  were  advifed,  that  fome  neigh- 

°<^uring  lands  would  be  of  fervicc   to  their  defign :    upon 

^hich,  in  jfprilt  1703,  they  purchafed  the  manor  of  Porret^      C  159  ] 

J^<aiijin  Weft  Thorocif  of  the  Lady  Smith,  for  2550  /.  and  in 

^^ruary  following,  purchafed  the  moiety  of  the  redlory  and 

^ythcs  of  Wejl  Thorocij   for   1400/.  of  Sir  Charles  Tyrrell-, 

^hidi  two  purchafes  were  thought  ufeful  in  the  undertaking, 

^^^  were  made  in  the  names  of  the  four  undertakers,  omitting 

j^^^^Jdoci ;  nor  did  it  appear  that  he  was  ever  confulted  there- 

^9    or  defired  to  contribute  to  the  purchafe.     Craddock  the 

^^her  died,  leaving  the  defendant  Craddock  the  fon,  his  heir 

Vol.  III.  K  and 


Lord  Chancellor 
King. 

Five  peifont 
purchafrd  Weft 
Thorock  level 
from  thecom- 
mifliooers  of 
fewert,  and  the 
purchafe  wat  to 
them  ai  join- 
tenant!  in  fee  j 
but  they  con- 
tributed rate- 
»bly  to  the  par- 
chafefWhich  was 
wiih  an  intent 
to  drain  the  le- 
Tc!;  after  which 
feveral  of  them 
died  i  they  were 
held  to  be  ten- 
ants in  common 
in  equity  and 
though  one  of 
thefe  five  under- 
taken deferted 
the  partoerfliip 
for  thirty  years 
yet  he  wai  let 
in  afterwards, 
and  on  what 
terms* 
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Lakev.  and  executor.  ITic  plaintifF,  Sir  Bihye  Lake,  one  of  the 
original  partners,  brought  this  bill  againll  tlie  reft  of  the  part- 
ners, or  their  reprelentatives,  for  an  account  and  divifion  of 
the  partnerfliip  cftate.  And  on  the  firil  coming  on  of  the 
caufe  at  the  Rolls,  his  Honor  referred  it  to  the  Mailer  to  ftate 
a  cafe  between  the  parties,  for  the  judgment  of  the  court. 
And  the  Maftcr  having  made  his  report,  the  caufe  was  there- 
upon heard,  when  the  principal  (or  rather  the  only)  qucftion 
was,  whether  thcfe  five  purchafers,  having  made  this  purchafe 
jointly,  fo  as  to  become  in  law  jointcnants,  the  fame  ihould 
furvive  in  equity  ? 

(#)Trin.  1729.  The  Maftcr  of  the  Rolls,  on  debate,  (/i)  decreed,  that  the 
furvivorfhip  fliould  not  take  place  ;  for  that  the  payment  (i) 
of  money  created  a  truft  for  the  parties  advancing  the  fame  ; 
and  an  undertaking  upon  the  hazard  of  profit  or  lofs  was  in 

(^)  I  loft.  181.     jjjg  nature  of  merchandillne,    wlien  the////  accrefcetidi  ib)  is 

iVerO.  117.  ,        1  r  r  r    ^  i 

1  Lev.  i38.»28.  never  allowed;  that,  fuppofingone  of  the  parcners  had  laid  out 
the  whole  money,  and  had  hnppcned  to  die  firft,  according  to 
the  contrary  conilruclion,  he  mull  have  loft:  all,  which  would 
have  been  mod  unjuft:.  Wherefore  it  was  decreed,  that  thcfe 
five  purchafers  were  tenants  in  common,  not  only  as  to  the 
[160  J  level  lands,  which  were  firft  purchafed,  but  alfo  with  refpe^ 
to  tlic  lands  bought  afterwards  by  the  four  undertakers,  of  the 
Lady  Smithy  and  Sir  Charles  Tyrrell ;  but  that  the  defendant 
Craddock  ouglit  not  to  have  the  benefit  of  chis  tenancy  in  com- 
mon, unlefs  he  would  pay  fo  much  money  as  would  make  up 
what  had  been  already  advanced  by  his  father,  equal  to  what 
had  been  contributed  by  each  of  the  other  partners,  together 
with  intcreil  for  the  fame,  from  the  refpedive  times  that  Crad* 
dock  the  father  ought  to  have  made  thofe  payments ;  and  on 
the  defendant  CVj//Jl?<ri&'s  paying  the  fame,  tlien  all  the  faid  lands 
to  be  divided  into  five  parts,  the  defendant  Craddock  to  have 
one  fifUi  •,  but  on  default  of  payment,  the  defendant  Craddock 
to  be  excluded,  and  the  lands  to  be  divided  and  diftributed^ 
into  four  parts  among  the  four  other  partners. 

From  this  decree  the  defendant  Craddock  appealed  to  the 
Lord  Chancellor,  infifting,  that  he  ought  either  to  reccii 

(i)   Vide  Rigdtn  v.  rallier,  3  Atk.     v.  Pa^clcf,  i  Atk.  467.  and  2  Atk.  55 
731.  and  2  Vcz.  258.  S,  C.    Farlrid^e     S.  C.  Hallw,  Dighy^  4  Bro.  P.  C.  224. 
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back  the  1025/.  which  it  was  admitted  his  father  expended  in 
this  undertaking,  or  to  be  allowed  to  come  in  for  a  (hare  of 
the  level  only,  and  not  to  be  bound  to  contribute  towards  the 
two  purchafes  made  by  tHe  four  other  undertakers,  of  the  Lady 
Smith  and  Sir  Charles  Tyrrell  \  that  the  four  other  undertakers 
had  chofen  to  make  thefe  two  purchafes  In  their  own  names 
only,  by  which  they  feemed  to  have  excluded  Craddock  from  all 
concern  therein,  and  of  which,  had  it  proved  never  fo  bene- 
ficial he  would  have  had  no  means  of  forcing  them  to  admit 
him  to  a  (hare  \  and  therefore,  now  it  had  turned  out  a  lofmg 
bargain,  there  could  be  no  reafon  to  compel  him  to  bear  a 
proportion  of  the  lofs.  Befides,  there  was  nothing  in  the  ar- 
ticles empowering  the  partners,  or  the  major  part  of  them,  to 
buy  lands ;  and  by  the  fame  reafon  that  they  would  oblige 
Craddock  to  pay  his  fliare  towards  thcfe  purchafes,  they  mighty 
if  thiey  had' fancied  buying  half  the  country,  have  compelled  [  i6i  \ 
him  to  contribute  to  that  alfo ;  that  it  was  difHcult  to  con- 
ceive how  the  uplands  thus  purchafed,  much  lefs  the  tithes^ 
could  be  of  any  ufe  in  the  undertaking ;  though  as  to  the 
chaise  of  draining  the  level,  exclufive  of  the  two  purchafes^ 
the  defendant  Craddock  was  willing  to  advance  his  proportion. 

It  was  moreover  pretended,  that  the  decree  was  unreafon*  , 

able  on  account  of  its  having  dire£led,  that  the  defendant 

Craddock^  in  order  to  be  admitted  to  one  fifth,  fliould  pay  not 

only  his  proportion  of  thefe  two  purchafes,  but  alfo  of  the 

iotereft  of  the  purchafe  money,  from  the  time  that  his  father 

Ought  to  have  made  th^fe  payments  \   whereas  the  dire£lion 

Ought  to  have  been,  that  an  account  (hould  be  taken  of  the 

profits   of  thefe  two   purchafes,  which  profits   might  have 

amounted  to  as  much  as  the  intere{l,or  if  not  to  quite  fo  muchj 

yet  that  the  defendant  Craddock  ought  to  pay  no  mote  towards 

Aich  intereft,  than  the  deficiency  of  the  quantum  of  the  profits 

^^ould  come  to«  ^ 

To  which  it  was  anlwered  by  Mr.  Solicitor  Talbot  \  that 
^s  the  defendant  Craddock\  father  and  himfelf  had  for  fo  long 
^  time  (near  thirty  years)  relinquifhed  and  abandoned  the 
I^artnerfhip ;  and  in  ^i^gard  the  defendant  Craddock  had  no 
x^ianner  of  right  thereto,  but  through  the  indulgence  of  a  court 
^>f  equity,  (it  being  by  law  a  jointenancy,  and  as  fuch  belong- 
ing to  the  furvivorsi)  it  was  a  favourable  decree  to  let  him  in 

K  a  upon 
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upon  any  terms,  and  furcly  the  terms  now  ofiered  him  muft 
appear  teafonable,  (viz.)  that  he  fliould,  upon  his  con- 
tributing to  all  the  expcnces  that  had  been  contra£led  and 
incurred  by  reafon  of  any  purchafes,  or  otherwifc,  in  the 
profecution  of  the  undertaking  be  admitted  ta  one  fifth 
[  *^2  ]  of  the  partnerfhip  •,  that  had  the  defendant  Craddock  brought 
his  bill  for  the  benefit  of  fuch  undertaking,  he  could  not  have 
hoped  to  fuccecd  on  any  other  conditions  ;  that  it  was  ft  ill 
ftronger  againft  him,  in  tliat  he  now  feemed  to  decline  med- 
dling with  the  undertaking ;  fo  that  here  was  rather  great 
favour  (hewn  him,  than  any  hardfhip  impofed  ;  that  he  was 
not  abfolutely,  and  at  all  events,  bound  by  this  decree  to  pay 
his  proportion  towards  the  new  purchafes,  but  had  it  in  his 
clcftion,  whether  he  would  do  it  or  no  ;  that  as  to  the  intercft. 
which  was  required  of  him,  previous  to  his  being  admitted 
into  the  partnerftiip,  it  was  reafonable  he  (hould  pay  it  for  his 
default  in  not  having  contributed  his  (hare  of  the  principal 
before,  which,  if  he  had  done,  he  would  not  have  been  charg- 
ed with  the  intereft  ;  and  this  was  fome  disadvantage  to  the 
other  four  partners,  who  had  been  deprived  of  their  arrear  of 
intereft  for  near  thirty-five  years ;  that  in  truth  the  defign  of 
the  defendant  Craddock  appeared  to  be  to  delay  matters,  and  to 
defer  the  bringing  in  9i  his  money  and  intereft,  till  fuch  time 
as  this  long  account  of  the  profits  fliould  be  taken,  which 
would  require  many  years ;  and  that,  if  the  defendant's  (hare 
of  the  profits  of  thefe  two  purchafes  fliould  exceed  his  propor- 
tion of  intereft,  the  furplus,  on  the  making  up  of  the  accounts, 
muft  be  paid  him.  For  which  reafons  the  decree  of  the  Mafter 
of  the  Rolls  was  [B]  afiirmed. 


[B]  N<rv,  I733>  undci*  the  name  of  Lake  vcrfus  Gihfon  ^  al\  and  the  lo/. 
depofitcd  with  the  Regifter,  ordered  to  be  divided  between  the  plaintiff  and  the 
other  deft-ndants,  who  were  four  of  the  proprietors  of  the  marih  lands  in  the 
pleadings  mentioned. 


D  E  I  163  ] 
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Sir  Samuel  Marwood,  Baronet,  verfus  Cholmley   Cafe  40. 
Turner,   Efq; 

SI  R  Henry  Marwoody  Baronet,  feifcd  in  tail  male,  with  re-  Lord  Chancellor 
mainder  to  himfelf  in  fee,  of  a  confiderablc  real  eftate 

in  Torkjbire,  and  alfo  feifed  of  an  eftate  for  three  lives  of  the  \^^^'^\%^' 

xnanor  of  Stanton^  in  Torkfiirey  heki  of  the  Archbiftiop  of  Tork^  775-  pJ- »»» »3* 

and  granted  by  the  Archbifliop  to  Sir  Henry  and  his  heirs,  for  male  remainder 

three  lives,  made  his  will  dated  the  7th  of  June,    1711,  f.'^.^i^,^^^^^^^ 

'whereby  taking  notice,  that  his  nephew  the  plaintiff  (now  Sir  Undi  to j.  s. 

Samuel  Marwood)  would  be  intitled  to  thebaronetihip,  in  cafe  ,"ccoTcry  to 

he  furvived  his  father,  and  the  teftator  his  uncle,  the  tefta-  theufe  of  him- 

,.,,,.      ^  .  ,       .,,    ,      .^  -  /      ,  ,  r  1  •     r  felt  in  fee,  and 

tor  did  by  his  faid  will  devife  a  coniiderable  part  of  his  tree-  die^  without 
told  eftate  to  his  nephew,  the  plaintiff,  for  his  life,  remainder   |f""*^^;ji'^*)|" 
Xo  truftees  to  fupport  contingent  remainders,  with  remainder  to.  01  the  wUl. 
tiic  firft,  ^c.  fon  of  the  plaintiff  in  tail  male  fuccelTively,  re- 
xnainder  over :  and  devifcd  his  faid  leafehold  eftate  to   two 
truftees,  and  their  heirs,  during  the  three  lives  ;  exprefling  an      [  1^4  1 
;ardent  defire,  that  the  truftees  would  take  care,  from  time  to 
time,  to  renew  the  leafe,  and  ufe  their  utmoft  endeavours  to 
prefcrve  the  eftate  to  the  heirs  male  of  the  family,  as  long  as 
the  honour  of  baronetfhip  fliould  continue  therein,  and  made 
^e  defendant,  Cholmley  Turner^  executor.     Sir  Henry  had  no 
iifue  male,  but  the  plaintiff  was  his  nephew,  {viz.)   his  next 
Istrother's  eldeft  fon  j  and  the  heir  at  law  of  Sir  Henry  was  his 
grand-daughter  Jane,  being  the  daughter  of  his  only,  deceafed 
Con,  and  married  to  the  defendant,   Cholmley  Turner. 

After  the  making  of  the  will.  Sir  Henry  Marwood  did  by 
leafe  and  releafc  convey  the  eftate  of  which  he  was  feifed  in 
^ail  male,  ts^c.  to  the  truftees  and  their  heirs,  to  the  ufe  of 
them  and  their  heirs,  in  order  to  make  them  tenants  to  the 
^£cipe  for  fuffering  a  common  recovery  5    which  common 

K  3  recovery 
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^TvK^M^.^'  recovery  is,  in  the  beginning  of  the  deed,  faid  to  be  for  the 
docking  and  barring  of  all  eftates  tail  and  remainders,  and  for 
veiling  the  fee-fimple  of  the  premifles  in  Sir  Henry  and  his 
heirs.  And  the  recovery  is  by  tliis  deed  declared  to  be,  to 
the  ufe  of  him  and  his  heirs,  after  which  a  recovery  was  ac- 
cordingly fuffered,  in  which  Sir  Henry  was  vouched.  The 
teftator  alfo,  after  the  making  of  the  will,  furrendered  his 
leafe  for  lives,  and  took  a  new  leafe  of  the  Archbifhop  of  2^erk, 
to  him  and  his  heirs  for  three  lives,  and  put  in  his  grandfon» 
Cholmley  Turner^  as  one  of  the  lives  j  the  deeds  and  recovery 
were  executed  and  fuffered  in  1718  ;  Sir  Henry  Marwood iiicd 
the  28th  of  O^ober^  ^T^S* 

Upon  the  back  of  the  will  thefe  words  were  written  (and  as 
fuppofed)  by  the  tcftator's  own  hand;  this  is  my  will \  after- 
wards thefe  words  were  written  j  but  not  now  fo  intended 
to  be\ 

£  i(Jc  J  In  the  fpiritual  court,  by  reafon  of  thefe  words,  but  not  no%v 

fo  intended  to  be^  the  will  was  fet  afide,  and  adminiftration 
granted  generally  to  Unry  Peirce,  a  daughter's  fon  of  Sir 
Henry  Marwood;  though  this  (it  was  faid)  was  done  without 
inuch  oppofition  from  the  defendant  Cholmley  Turner,  the  exe- 
cutor thereof  j  but  whofe  intcreft  it  was  to  conteft  the  will, 
as  to  the  real  eflate. 

*With  refpeft  to  the  freehold  eftate ;  the  common  recovery, 
and  the  deed  by  which  the  premifles  were  conveyed  to  truftecs 
and  their  heirs,  declaring  the  ufe  of  the  recovery  to  Sir  Henry 
Marwood^  and  his  heirs;  thefe  being  all  fubfequent  to  the  will, 
and  inconfiftent  therewith,  as  declaring  the  premifl'cs  (hould 
go  to  his  heir  at  law,  and  not  to  his  devifee  5  it  feemed  to  be 
not  much  oppofcd,  but  that  the  fame  were  a  revocation. 
Befides  a  common  recovery,  as  it  is  a  folemn  conveyance  up- 
on record,  and  flronger  than  a  feoffment,  niuft  needs  be  a 
revocation ;  the  recovery  being  fuffered  by  the  tenant  in  tail, 
plainly  gains  an  abfolute  fee  derived  out  of  that  e (late-tail, 
and  which  fee  was  never  devifed  ;  confequently  it  muft  be 
even  (Ironger  than  the  cafe,  where  a  man  having  lands,  de- 
vifes  them,  and  afterwards  makes  a  feoffment  of  them,  tho' 
to  the  ufe  of  hmifelf  and  his  heirs,  and  though  this  ufe  be  the 
pld  ufe,  and  the  old  eftate,  yet,  according  to  the  feveral  cafes 

in 
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ir%  I  Ro/I*s  Abr.  614,    title  Devifes  revoked^  this  is   a  revoca- 
tion;    and   the   cafe  in  3  Levinz  108,    Diftery.  Dlfler^  was 

cited,  as  in  the  very  point  j  of  which  opinion  whs  alfo  the  Lord 

C^hancellor  ( i  )• 

With  regard  to  the  other  point  j  it  being  written  on  the 
back  of  the  will,   this  is  ttty  willy  but  not  now  fo  intended  to  be  \ 
Sfcxid  the  fpiritual  court  having  conftrued  this  to  be  a  revoca- 
tion of  the  will,   and  thereupon  granted  adminiftration,   as  if 
55 ir  Henry  Mnrwood  had  died  inteflate  :   the  I-.ord  Chancellor, 
J^rimii  facie^  inclined  to  think  that  this  eflate  pur  autre  vie  was, 
fince  the  ftatute  of,  frauds,  to  be  taken  as  perfonal  ertate;  from 
^\jvhcn9c  It  would  follow,  that  the  will  being  fet  afide  in  Dcclors 
^jommorsy  the  whole  difpofition  of  the  perfonal  eflate  thereby 
"%7vas  void,    and  confequcntly  that  the  will,  as  to  tins  IrnlVl^old 
^ftate,  fell  to  the  ground,  efpecially  as  a  leafe  pur  aulrt:  vie  is 
miow  made  liable  to  pay  debts. 

ed  ;  this  fentence  did  not  aft'cA  the  devife  of 


Makwood  «r. 


[  i6<J] 

A  leafe  gnoted 
to  tne  and  hit 
hrinfor'hree 
lives,  it  a  rral 
ertate;  *nd  iho* 
by  thefttAiteof 
fiaud»itis  mide 
liable  to  pay 
debts,  yet  it  it 
only  fuch  debts 
at  bind  the  heiij 
and  where  the 
fp'titual  court 
fer  aiide  a  will 
difpofing  (inter 
alia^  of  fuel*  ' 
eflate  at  rrvolc- 
fuch  real  cftaie. 


To  which  it  was  anfwered  (and  the  court  at  length  allowed 

^>f  the  anfwer)  that  the  leafe  being  granted  to  Sit  Henry  and 

Siis  heirs  for  three  lives,  this  was  a  freehold  defcei!tiible,  and 

s  real  eflate  ;  and  though  by  the  (latute  of  frauds  it  is  made 

liable  to  debts,  yet  it  is  only  to  debts  by  fpecialty  wherein  the 

lieir  is  bound,  anrf  confequcntly  to  fuch  debts  only  as  a  fee- 

fimple  eftate  is  made  liable  to  (2).     Then  this  being  a  real 

cftate,  what  would  be  a  revocation  of  a  will  as  to  a  perfonal 

eftate,  is  no  revocation  thereof  in  regard  to  this  ;  and  fuch  an 

.  indorfement  only,  efpecially  finceit  did  not  appear  whofe  hand 

writing  thefe  latter  words  were,   [but  not  now  fo  intended  to 

be]  could  be  no  revocation. 

One  fe'fed  of  m 
The  only  remaining  queftion  of  difficulty  was,  whether  Sir    J«*(*  f^r  lives, 

Henry  Marwood's  furrendering  the  old  leafe,  and  taking  a  new    tAerward't  re- 
one  to  him  and  his  heirs  for  three  lives,  fubfequent  to  the  will,    "*^''  !'"^  '** 

'  ^  '     renewal  is  a  re- 

vocation uf  the 
will. 


was  a  revocation  of  the  will? 


(l)  Par/o/is  V.  Freeman^  3  Atk.  741. 
and  I  WUf.  308.  S,  C.  Darley  v. 
Barley,  3  Wilf.  6.  and  7  Bro.  P.  C. 
177.  Spatrow  V,  HatdcaftU ,  3  A  t  k .  8  o  3 . 
Et  vide  Martin  v.  Stra:vn/it  i  Wilf.  2. 
66.    2  Stra.  1x79.  and  4  Bro.   P.  C. 


486.  S.  C.  Roe  v.  Gr:ffitb,  4  Burr. 
1932,  Jrnaldw.  AruaiJ^  1  Bro.  CHa. 
Rej).  401. 

(2)  Vide    Dnke  of  Di-von  v.  Atkins » 
ante,  2  vol.  3^1. 


^4 


And 
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Mabwooh  V.  And  it  was  infiftcd  for  the  plaintiff,  that  this  was  no  rcv«-r 

cation  :  for  that  it  would  weigh  with  the  court,  what  ardent 
defires  the  teflator  had  exprefTed  in  his  will,  that  his  trufteesn 
to  whom  this  leafe  was  devifed,  fhould  ufe  their  utmclft  en- 
deavours to  continue  the  leafe  in  the  male  line^  as  long  aa 
there  were  any  to  inherit  the  honour ;  that  as  to  the  furrendcr 
of  the  old  leafe,  this  being  only  to  take  a  better  and  more  be- 
neficial cflatC)  was  all  intended  for  the  advantage  of  the  de- 
vifce,  to  give  him  a  larger,  a  more  extenfive  intereft  than  he 
had  before,  and  to  increafe  the  bounty  that  was  before  defign- 
ed  him  ',  now  to  make  fuch  an  intended  zA  of  kindnefs^  a  de^ 
ftruftion  of  tlie  will,  would  be  to  invert,  in  the  higheft  de- 
gree, the  meaning  of  the  teflator ;  that  the  renewal  of  a  leafe 
was  only  a  grafting  upon  the  old  flock,  which  mufl  be  of 
the  fame  nature  with  that  flock,  a  continuation  of  the  fame 

^  fflate,  with  feme  little  addition  to  it;  that  this  was  demon- 

ftrated  by  the  common  cafe,  where  a  truflee  of  a  leafe  for 
lives,  when  all  the  lives  but  one  are  expired,  renews  for  the  old 
life  and  two  new  ones,  and  the  old  life  dies  ;  here,  though  the 
truflee  renews  the  leafe  out  of  his  own  pocket,  and  though 
the  leafe  had  been  quite  at  an  end,  if  he  had  not  renewed ;  yet 
this  renewed  leafe  fliall  be  taken  to  be  fubje£l  to  the  fame 
trufls  as  the  old  leafe  was,  and  a  continuation  of  the  fame 
eftate;  that  a  confiderable  part  of  the  revenues  of  the  king- 
dom confifls  of  Icafes  either  from  the  church,  or  colleges,  or 
lords  of  manors,  efpecially  in  the  Wefl  5  and  that  it  is  very 
ufual  to  make  provifions  for  younger  children  out  of  thefc 
leafes,  which  commonly  require  a  renewal  every  feven  years, 
or  upon  the  dropping  of  a  life;  and  if  one  fo  feifcd  or  poffeflcd, 
having  made  his  will,  and  thereby  provided  for  a  younger  child 
or  children,  fhould  foon  afterwards  renew  the  leafe,  but  for- 

[  l(S8  ]  get  to  republifli  his  will  (which  might  often  happenj  if  the 
child  fhould  be  thereby  left  unprovided  for,  fuch  a  conflruc- 
tion  might  create  the  greatefl  inconveniences  ;  that  no  judg- 
ment at  law,  nor  one  decree  in  equity,  had  been  cited,  where- 
by it  had  been  determined,  that  the  bare  renewal  of  a  leafe 
was  a  revocation  of  a  will. 

In  2  Fern.  209.  Aiford  vcrfus  Jlford^  Hil,  1690,  one  de- 
vifed a  leafe  to  his  daughter,  and  afterwards  renewed  the  leafe 
by  changing  the  life,  fubfequent   to   which   he  annexed  a 

codicil 
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codicil  to  his  will,  though  without  taking  notice  of  the  Icafe  M^mwoo^cr, 
in  fuch  codicil.  In  this  cafe,  according  to  the  book,  it  was 
left  a  qucftion,  whether  the  renewal  of  the  Icafe  was  a  revoca- 
tion, or  not,  of  the  will,  and  the  point  is  not  there  deter- 
mined •,  but  upon  looking  further  into  the  cafe,  and  fearching 
thcRcgiftcr's  book,  it  appears  to  have  been  ruled  by  the  court, 
that  the  codicil  being  annexed  to  the  will,  was  a  republication 
of  the  will,  if  the  renewal  of  the  leafe  had  been  a  revocation. 

Alfo  in  the  cafe  olAdean  verfus  Templar^  heard  at  the  Rolls,    Seem  (at  It 
the  15th  of  yx//i^,  1722.     A  man  had  five  fons,  and  by  his    cafeofalcaie 
will  gave  a  college  leafe  to  his  fecond  fon,  and  having  made  a    ^^^  y*""* 
fuitable  provifion  by  his  will  for  all  his  other  fons,  bequeathed 
the  furplus  of  his  eftate  among  all  his  five  children,  after  which 
the  teftator  renewed  the  college  leafe,    and  the  eldeft  fon 
Ivought  his  bill,  as  one  of  the  refiduary  legatees,  for  his  (hare 
of  this  college  leafe,  fuppofing  the  devife  of  it  to  the  fecond 
foa  to  be  revoked  by  the  fubfequcnt  renewing  thereof ;    and 
^'s  being  at  tliat  time  fojemnly  debated,  the  Mafter  of  tlic 
^olls  held  it  a  cafe  of  verj  great  confequence,  and  that  it 
'^ight  prove  very  inconvenient  and  an  hardiliip,  to  conllrue 
^at  to  be  a  revocation  of  the  bequeft,  which  in  all  probability        f  i6o  1 
'^^s  intended  for  the  benefit  of  the  legatee  ;  his  Honor  therc- 
^^T^  ordered  the  Mafter  to  ftate  the  matter  fpecially,  and  re- 
fct^cd  cofts  J  whereupon  the  eldeft  fon  was  well  advifed,  and 
Proceeded  no  further  in  this  caufe,  but  permitted  the  fecond 
*^n  [A]  to  enjoy  the  leafe  devifed  to  him,  notwithftanding  the 
Pretended  revocation  by  the  renewal ;  fo  that  the  authorities 
"^crc  rather  for  the  plaintiflF  than  againft  him. 

But  it  was  further  urged,  that  if  this  renewal  of  the  Icafc 
>as  a  revocation  in  law,  yet  it  would  not  be  fo  in  equity,  but 
the  renewed  leafe  would  be  fubje£t  to  a  truft  for  the  devifee  j 
that  accordingly,  if  a  man  devifes  lands  in  fee  to  A*  and  after- 
wards  makes  a  mortgage  thereof  in  fee  \  this  mortgage  in  fee, 
though  a  revocation  of  the  will  in  law,  yet  is  none  in  equity, 

[A]  This  appears  to  have  been  the  cafe  of  a  leafe  for  years,  which,  notwith* 
ftanding  the  doubt  the  court  oiB.R,  feems  to  have  been  in,  in  the  csi{e  of  Bunier 
V.  Cooit  Salk.  237.  whcthcc  it  would  pafs  by  a  will,  made  before  the  purchafing 
thereof,  has  been  fmce  clearly  held  to  pafs  by  fuch  will.  See  the  opinion  of  the 
Lord  MacclesJUU^  in  the  cafe  ofPHmiy.  Jekyll  ^  Alhime^  vol.  i.  575.  where  his 
Lordfliip  aifo  held,  that  no  freehold  eftate  can  pafs  by  fuch  will>  and  why. 

but 
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Ma«  WOOD  v.     but  the  right  of  redemption  fliall  ftilf  pafs  by  the  will :  for  that 

the  conveyance  by  way  of  mortgage  was  only  for  a  particular 

end,  {viz.)  to  borrow  money  upon  the  eftate,  and  to  make  a 

.pledge  for  that  purpofe.     So  in  the  prefent  cafe,  the  furrcndcr 

of  the  old  Icafe  is  in  order  only  to  procure  a  new  one,  though 

fucli  new  leafe  [B]  is  taken  to  the  leflee  and  his  heirs  for  the 

^^)iVeirn.679.    tliree   lives.     So  if  one  that  has  articled  *  to  buy  lands   {n) 

Cretnhill?       ftiould  aftcrwards  devife  thefe  lands,  and  then  the  peribn  that 

has  contracted  to  fell  the  lands  to  him,  fliould  convey  the  fame 

I   '  7^  J      purfuant  to  the  articles  ;  this  is  no  revocation  in  equity,  but  the 

equitable  right,  which  the  teftator  has  to  the  land  articled  to  be 

purchafed,  ftiall  pafs  by  the  will,  and  the  teftator's  heir  at  law 

be  a  truftee  for  the  devifee. 

By  all  which  cafes  it  was  faid  fufficiently  to  appear,  that  a 
will  may  be  revoked  at  law,  and  yet  be  fubfifling  in  equity ; 
fo  that  taking  it  in  the  prefent  cafe,  that  the  renewal  of  the 
leafe  was  a  revocation  at  law,  the  fame  would  not  however 
operate  as  fuch  in  equity  j  and  that  this  was  ftill  the  ftronger 
in  that  the  teftator  by  his  will  had  dire£led,  that  the  truftccs' 
renewal  of  the  leafe  Ihould  be  a  means  made  ufe  of  to  conti- 
nue and  preferve  the  eftate  in  the  family. 

But  it  was  infiftcd  on  the  other  fide,  and  fo  held  and  de- 
creed by  the  Lord  Chancellor,  that  this  renewal  of  the  leafe 


[B]  J,  and"^.  tenants  in  common  of  lands  in  fee.  j4.  by  will  dated  25  yanti- 
my,  17 191  devifed  his  moiety  in  fee  ;  afterwards  jf.  and  B.  made  partition  by 
deed,  dated  16  Af-riy,  1722,  and  fine,  declaring  the  ufe,  as  to  one  moiety  in  fevc- 
raliy,  to  J^n  fee ;  and  as  10  the  other  moiety  in  fcveralty  to  B  in  fee ;  on  its 
being  fcnt  by  the  Lord  Chancellor  Kht^  to  the  Judges  of  the  King's  Bench  to  give 
their  opinion,  whether  this  was  a  revocation  of  the  will  ?  it  appears  by  the  Re- 
giller's  book,  that  the  court,  (./>.)  Lord  /J^^woW,  Chief  Juftice,  Ptfj^y,  Prohjn 
and  Lee,    lullices,  certified, 

*'  That  they  were  all  of  opinion,  that  the  will  of  th^faid  A,  was  not  revoked 
**  by  the  deed  and  the  fine  levied  in  purfuancc  thereof;  and  that  the  faid  A.*s 
«'  fliare  of  the  lands  contained  in  the  deed,  and  the  fine  levied  thereon,  did  pafs 
f  by  the  will  of  the  faid  JJ*^  with  which  the  Lord  Chancellor  concurred,  and 
ordered  that  the  feveral  truQs  in  the  faid  \\illof  ^^.  (hould  be  eflabliihed.  Luther 
V.  KMy,  j4/>ril g,  1730.  (1)  But  if  >^.  dcvifes  land  and  levies  a  fine,  and  the 
caption  and  deed  of  ufes  are  before  the  will,  but  the  writ  of  covenant  is  returnable 
after  the  will,  this  feems  a -revocation  ;  becaufe  a  tine  operates  as  fuch  from  the 
return  of  the  writ  of  covenant,  and  not  from  the  caption.  Sec  Salk,  341.  Ll»jrJ 
verfus  T6<:  Loni  S/iy  and  Sea!.  And  yet  thib  is  ayhard  cafe,  fince  by  the  caption 
the  party  conufor  does  all  his  part,  and  the  reft  is  only  the  ad  of  the  clerk  or  his 
attorney,  widiout  any  particular  inihudions  from  the  party. 

(1)  And  fo,  $iiifi  V.  Roicrtsj  3  Burr.  1^90. 

for 
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for  three  lives,  was  a  revocation  of  the  will  as  to  this  particu- 
lar; for  by  the  furrender  of  the  old  leafc,  the  tcftator  had  put 
all  out  of  bim,  had  divefted  himfelf  of  the  whole  intcreft  ;  fo 
that,  diere  being  nothing  left  for  the  devife  to  work  upon,  the 
vill  muft  fail,  and  the  new  purchafe  being  of  a  freehold  de* 
fcendible,  could  notpafs  by  a  will  made  before  fuch  purchafe. 
Bat  his  Lordfliip  wondered,  that  this  cafe,  which  muft  have 
often  happened,  had  not  been  before  determined  ( i  ]. 

There  was  left  one  other  point  in  the  cafe,  which  was  this  : 

SvHemj  Marwood  in   1663,  upon  his  marriage  with  Dorcthy 

^  daughter  of  Allan  BeiUnghatn^  was  to  have  3000  /.  portion 

?ith  his  wife,  and  to  lay  out  that  fum  in  the  purchafe  of  land, 

^h^  fettled  on  Sir  Henry  and  his  wife,  and  the  heirs  male  of 

«*»  body  by  her,  remainder  in  tail  male  to  the  plaintiff's  father. 

''^  Appeared,  that  Sir  Henry  i^xA  lay  out  the  3000/.  in  the  pur- 

^*^^c  of  an  eftate  called  A/comb  in  TorkJIjire^  and  afterwards 

'■•^crcd  a  common  recovery  thereof,  having  never  made  a  fet- 

*^^»licnt  of  it  on  the  plaintiff's  father  in  tail  male,  .expe£lant 

*^  Lis  own  death  without  iffue  male  by  Dorothy. 

of  It  difcharges  the  Ilea,  and  bars  B.  of  the  benefit  of  the  covenant,  and 

And  the  court  held  without  difficulty,  that  when  the  Afccmh 
^^tc  was  purchafed,  and  declared  to  be  the  land,  which  was 
^  be  appropriated  and  fettled  for  the  30CO  /.  portion  ;  then, 
Mtid  from  that  time,  there  was  a  lien  upon  the  land,  and  the 
t^laintiff's  father  became  intitled  in  equicy   to  a   remainder 
^tt  tail  male  therein,  expe£lant  on  the  death  of  Sir  Henry 
"^i^ithout  ifllie  male  by^his  lady ;  and  that,  when  Sir  Henry 
^kfierwards  fuffercd  a  recovery  of  the  premiffes,  fuch  reco- 
very barred  the  trufts :  and  that  it  had  lately  been  folemnly 
dctcnmned  by  this  court,  that  a  recovery  would  bar  a  trufl. 
VHieTeupon  the  plaintiff's  bill  was  difmiffed  in  totOy  but  with- 
out cofisj  the  Lord  Chancellor  thinking  it  a  very  hard  cafe. 
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A.  corenaoti  <ni 
his  marriage  to  . 
lay  out  3000 1. 
in  the  purchafe 
of  ]and,and  to 
fettle  it  on  A« 
in  tail,  remaia- 
der  to  B.     A« 
purchafes  the 
manor  of  D. 
with  thii  300^ 
and  neier  fet* 
ties  it,  but  fuf^ 
feri  a  recovery 
thereof  \  as  the 
covenant  was  a 
lien  on  the 
land  }  fo  the 
recovery  fuffeieA 
of  the  I 


(0  Ahney  v.  Miller^  2  Atk.  597.  and 
» in  chattel  leafes  if  fpecifically  be- 
qwathed,^-^  V.  Miller,  ub.  fup.  Carte 
*•  Carti,  3  Atk.  174-     Stirling  v.  LyJi' 


arJy  3  Atk.  199.  Rudftone  v.Ander/tm, 
2  Vcz.  418.  Hom  v.  Medaaft,  i  Bro. 
Cha.  Rep.  261.  Coppin  v.  fei'njhwgb, 
2  Bro.  Cha.  Rep.  291. 
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Cafe  4T* 

Lord  Chancellor 
Kino, 

%  Eq.  Ct.  Ab. 

547-pi.*5-  .„ 
One  by  his  will 
dtuKttf  that  all 
kU  debt!  and 
legacies  ihuil  be 
paid  by  his  exc- 
CYitor  o«t  of  bis 
perfonftt  eftate, 
ifthatfliall  be 
#uflScients  but 


bit  executor, 
within  twelve^ 
siontht  after  hit 
4eath»  fh«ll  fell 
•r  mortgaga  fo 
much  of  his 
real  eftatc,  a« 
Aatl  be  fuffici- 
cnt  for  that  pur- 
pofe,aod(int*al*) 
gives  a  legacy  of 


Wilfon  ver/ids  Spencer. 

70HN  Spencer  J  by  his  will  dated  the  3 1  ft  6f  March^  ^1^9% 
devifcd,  that  all  his  juft  debts  and  pecuniary  legacies 
fliould  be  paid  by  his  executor  out  of  his  perfonal  eftate,  as 
far  as  the  fame  would  extend,  and  in  default  of  that  fund,  by 
and  out  of  his  real  eftate  •,  for  which  purppfe  he  willed,  that 
his  executor,  ivith'm  twelve  months  after  his  deceafe^  (hould 
kvy  and  raife  out  of  the  perfonal  eftate,  not  otherwifc  fpeci- 
fically  devifed,  and  in  default  of  fuch  fund  and  in  aid  thereof, 

If  notrthen^hat  by  and  out  of  his  real  eftate,  or  by  mortgage  or  falc  of  fuch 
part  thereof,  as  might  be  fufScient,  the  full  and  juft  fum  of 
1000  /.  which  faid  fum  of  1000/.  he  did  thereby  give  and  be- 
queath to  his  younger  fon,  Edward  Spencerj  to  be  paid  him 
by  his  executor  immediately  after  the  fame  ftiould  be  raifed  as 
aforefaid.  And  the  teftator  did  thereby  charge  all  his  real 
eftate  with  tlie  faid  fum  of  1000/.  for  the  purpofe  aforefaid, 
and  to  anfwer  the  fame  in  all  events,  in  cafe  the  faid  teftator's 

who  dies  iiihin    perfonal  eftate  fliould  prove  deficient. 

a  year,  and 

thic  perfonal  eflate  is  not  fufficient  \  this  is  a  veiled  legacy,  and  (hall  be  paid  to  the  executor  of  th( 
kgatce,  though  charged  upon  land  ;  for  the  words,  within  iweWe  months,  denote  the  ultimate  time 
but  the  executors  mjy  p^y  the  leg  cy  founer. 

The  perfonal  eftate  was  not  fufBcient  to  raife  this  1000  A 
and  Edward  Spencer y  tlic  legatee,  died  within  the  year,  (vfz,) 
eight  months  after  the  death  of  the  teftator.  Whereupon  the 
executor  of  Edward  Spencer^  the  legatee,  bringing  a  bill  for  the 
pi7j  ]  1000/.  the  queftion  was,  whether  the  perfonal  eftate  beirij 
deficient,  and  Edward  Spencer^  the  legatee,  dying  within  the 
year,  this  1 000/.  legacy  IhouUl  not  be  deemed  a  lapfed  legacy 
and  fink  in  the  land,  for  the  benefit  of  the  heir  at  law  ? 

Againft  the  payment  of  the  legacy  it  was  urged,  to  hav< 
been  tlie  conftant  rule  of  equity,  ever  fince  the  cafe  oi  PanUi 
verfus  Pauiet  («i),  that  if  a  legatee  of  a  legacy  charged  upor 
land  dies  before  the  legacy  becomes  payable,  the  land  or  rca 
eftate  fliall  hot  be  loaded  for  the  benefit  of  an  executor  oi 
adminiftrator,  but  the  legacy  fliviU  fink  in  the  land  in  favoui 
of  the  heir  ;  tliat  in  the  principal  cafe  the  legacy  was  no  charg< 
upon  tlie  land,  until  the  end  of  twelve  months ;  no  bill  coulc 
be  brought  for  tlic  raifing  of  it  before  that  time  i  and  to  ca) 


(«)  See  I  Vern. 
104.  321. 
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it  a  veiled  legacy  would  be  begging  the  queflion^  fince  a  le-      Wittow  •r, 

gacjr  given  out  of  a  leal  eftate  is  not  vefted,  until  il  becomes 

payable,  and  in  cafe  of  the  legatee's  death  before  that  time, 

(hall  never  be  paid,  but  fink  in  the  land ;  and  as  to  what 

might  be  objefted,  that  this  legacy  was  not  made  payable  at 

a  certain  determinate  future  day,  (wz.)  at  the  end  of  tweke 

months,  but  only  nmthln  twelve  months  ;   fo  that  the  executor 

was  at  liberty  to  pay  it  as  foon  as  he  pleafed  after  the  tef- 

tator's  death,  but  mud  not  defer  payment  longer  than  that 

&ne :  to  this  it  might  be  anfwered,  that  the  law,  in  this  cafe, 

had  appointed  a  time  for  payment,  [viz.)  the  end  of  the 

tweWc  months  after  the  teftator's  death ;  and  that  the  legacy 

[        could  not  be  faid  to  be  due,  till  the  ultimate  part  of  that 

time  was  come  ;  like  the  cafe,  where  one  feifed  in  fee  leafes 

for  years,  rendering  rent  at  Lady-day  and  Michaelmas  ;  if  the 

fcffor  dies  on  Michaelmas  day,  yet,  the  rent  not  being  due      [  1 74  J 

witil  the  end  of  that  day,  \vlz.)   not  before   [  C  ]  twelve 

^clock  at   night,    on   the   leffor's  dying  before   that   time, 

i^fliall  go  to  the  heir,  and  not  to  the  executor;   that  the 

''^rds  within  twelve  months  are  the  fame  as,  at  or  before 

Ac  end  of  twelve  months,  and  furely  the  looo/.  could  not 

oc  faid  to  be  due  or  payable,  until  the  end  of  the  twelve 

months ;  fo  that  the  legatee  dying  before,  the  land  is  dif- 

chargcd.     And  for  this   purpofe  were  cited  the  cafes,   in 

^  ^€m.  416,  of  Tates  verfus  Fettiplace,     2  Fern.  617,    Carter 

'^Hais  Bletfis  Duke  of  Chandos  verfus  Talbot  (o),  and  that  of  (^)  Vol.ju6ia 

fF%iJJon  (1)  verfus   Oxenham,  7th  of  July,   ^13  h  at  the 

*Ilie  Lord  Chancellor  admitted,  that  in  all  the  former  cafes, 
^l^erein  a  portion  was  fecured  out  of  land  payable  to  a  daugh- 
^^  at  eighteen,  or  marriage,  and  the  daughter  died  before 
*^^t  age,  or  marriage ;  it  was  highly  rcafonablc  the  land  (hould 
^  cafed  of  the  charge,  when  the  only  motive  and  induce- 
ment for  making  the  fame  was  at  an  end  and  determined, 
^T    the  daughters  dying  under  eighteen  or  unmarried  ;  and 


CC]  If  the  leflbr  liven  till  fun-fet,  it  becomes  doe  to  him,  according  to  the  ciCe 
^*    ^Stmthera  verfus  Bella/sy  vol,  I.  178,  179.  in  the  note. 


(1)  a  Eq.  Ca,  Ab.  546.  pi.  24. 


confequently 


«74 
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Wf  Ltoir  V. 
Spbhcxk* 


C175] 


(«)  SeealfoPre. 
Cha.  109. 


confequently  before  (he  had  any  occaGon  for  a  portion ; 
that  in  the  prefent  cafe  the  legacies  were  all  vefted  by  the 
words  of  the  will,  whereby  the  teftator  devifed,  that  al 
legacies  (hould  be  paid  by  his  executors  out  of  the  per 
eftate,  if  fufiicient,  or  elfe  out  of  his  land  ^  and  that  the 
fequent  dire£lion,  that  they  (hould  be  paid  within  tv 
months  after  the  teftator's  deceafe,  was  faying  no  more 
a  court  of  equity  would  fay  without  thefe  words,  mere 
plufage,  and  therefore  could  make  no  alteration.  His  I 
(hip  took  notice  of  a  cafe  ftronger  to  this  purpofe,  than 
that  had  been  cited,  which  is  in  2  Vern.  424,  Jack/hn  v< 
Farranty  («),  where  a  man  by  his  will  devifed  500/.  po: 
to  his  daughter,  to  be  paid  by  his  executor,  at  her  ag 
twenty-one,  out  of  his  perfonal  eftate,  and  the  rents  and 
fits  of  his  lands  ;  and  if  not  raifed  by  that  time,  that  his 
cutor  (hould  (land  feifed  of  the  land^  and  take  the  rents  tl 
of,  until  the  500/.  (hould  be  raifed  and  paid.  The  dau{ 
married  at  eighteen,  and  died  before  twenty-one.  WI 
upon  it  was  obje£led,  that  the  portion  (hould  fink,  bee 
the  daughter  died  before  twenty-one.  Or  that,  if  it  wj 
be  raifed,  (till  it  (hould  be  only  by  the  rents  and  pro(itS9 
not  by  a  fale.  But  it  was  decreed,  that  the  portion  (hotd 
raifed  together  with  the  intered  and  cofts,  and  by  a  fale 
wherein  the  defendant,  the  heir,  was  forthwith  to  join ; 
this,  although  the  incumbrances  were  fo  great,  that  the  w 
ihheritance  would  produce  little  more  than  the  500  /.  Wh 
fore  it  was  decreed  in  the  principal  cafe,  that  the  legacy  (h< 
be  raifed  with  intereft  from  the  end  of  tlie  year ;  and  the  \ 
being  devifed  to  A*,  fot  life  only,  remainder  to  B*  in  fee ; 
court  would  not  dirtft  the  legacy  to  be  raifed  ( i )  out  of 
annual  profits,  for  that  might  wholly  defeat  the  eftate  (or  1 
but  that  the  tenant  for  life  (hould  only  keep  dowii  the  i 
reft,  and  that  die  1000/.  (hould  be  raifed  by  a  falc  o 
much  as  would  be  fufficient  to  pay  the  fame  with  intereft 
cofts  (2). 


(i)  VvizUMotomi.  Manaf9n^  ante, 

I  TOl.  234« 


(2)  Reg.  Lib.  B.   1732.  fol. 


N 
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Note ;  The  Matter  of  the  Rolls  was  prefent  in  court,  when 
this  caufe  was  heard,  and  on  being  fpoke  to  by  the  Lord  Chan- 
cellor, declared  himfelf  of  the  fame  opinion  ( i }. 


Wilson  «, 

SPKlfCIK* 


(i)  Vide  Dttke  of  Chandos  v.  Talbot^  ante^  2  vol.  612.  and  Cowfer  v.  Sc§ti^ 
aate^  119. 


Lomax  verfus  Holmeden. 


f  n*] 

Cafe  42. 

Sir  JosirH 

Jbkyll* 

MaAe'r  of  the 

RolU. 


MR,  Lomaxy  late  of  St.  Albans^  in   Hertford/hire^  the 
plaintiff's  grandfather,  by  his  will  devifed  all  his  lands 
3ind  teuements  to  a  truftee,  (one  Mr.  Graves  Norton)  and  his 

feari,  to  the  ufc  of  the  teftator's  wife  for  her  life,  (he  paying  «^q«Ca.  Ab. 

200 /•  per  annum  to  his  the  tcllator's  fon,  Caleb  Lomaxj  until  Devlfe  tomV 

*«  age  of  forty  years ;  and  in  cafe  the  wife  fhould  die  before  ^*"fon*fta"P' 

^  faid  Caleb  fhould  attain  to  the  faid  age  of  forty  years,  then  tain  hit  age  of 

5^  his  (the  teftator's)  daughters,  and  to  their  heirs,  they  pay-  b^Jhmi^'^mJ 

''^g  unto  the  faid  Cakh  200  /•  per  annum ^  until  his  age  of  forty  J""  ^^'^  ^^"^ 

y^^T%\  the  teftator  hoping  that  his  fon  G?/*^  would,  by  that  The  fon  dies  be- 

^[nr^c  have  lived  to  fee  his  folly.     After  wl.ich  the  teftator  do^  J?J*  to'the'"**' 

^*ft:«l  the  premiffes  to  his  fon   Cnkb  for  life,  remainder  to  **wghtericeafei. 

^**ftecs  and  their  heirs  during  the  life  of  Calebs  in  truil  to  tUB.  AaUtu"' 

'^^Pport  the  contingent  remainders,  and  from  and  after  the  »"^.*V!J"* 

^^^th  of  Caleb  then  to  the  ufe  of  the  firft  fon  of  Calebs  and  the  40  5  a/i  eftate 

'^^irs  male  of  his  body,  with  remainder  to  the  fccond,  third,  i"he'de^fe"t« 


^^^tarth    and 


A.  be  made  a 
fiind  to  pay 
debts  or'  por- 
tions, which 
5"^**ot  be  raffed,  until  B.  (ball  hare  atta*ncd  his  age  of  40 ;  in  which  cafe  the  word  •'  fluli"  is  ukea 


fifth    fons    of    Caleb    fucccfilvcly,    remainders 


TTic  teftator  died,  the  wife  alfo  died.  Caleb  married,  and 
"^^  a  fon  (theplaintifF)  but  died  before  his  age  of  forty  years. 
^x^  the  bill  being  [inter  aV)  for  an  account  of  the  profits  of 
^'^^  premifles  from  the  death  of  Caleh^  the  plaintift'^s  father,  the 
^^^^-^ftion  was,  whether  this  eftate  devifed  by  the  will  to  tlic 
^^^  C^tor^s  daughters,  until  his  fon  Caleb  fliould  attain  to  the  age 
^-^  forty  years,  fhould  fubfift,  now  Caleb  was  dead,  until  fuch 
^*  ^"^le  as  he  fhould,  had  he  lived,  have  attained  to  his  age  of 
^"fcty  5  or  whether  it  determined. by  the  deatli  of  Caleb  before- 
^^    arrived  to  that  period  ? 

It  was  argued  for  the  defendants,  the  daughters  of  the* 
^^  "^^ator,  that  tliis  devife  did  create  an  abfolutc  title  and  inte- 

rcfl 


[  177  ] 
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LoMAx  V.  rcll  unto  them,  until  fuch  time  as  their  brother  fliould  hare 
attained  his  age  of  forty  years,  had  he  lived  fo  long  :  and  for 
this  were  cited  2  Vern.  35.  Gojley  verfus  Giffordj  but  more 
particularly  Lane  58.  and  3  Cb.  19.     Borajlon^s  cafe. 

But  the  Matter  of  the  Rolls,  after  time  taken  to  confider  of 
it,  and  having  mentioned  and  diftinguifhed  upon  the  cafes 
that  had  been  cited,  decreed,  that  this  eftate,  devifed  to  the 
tedator's  dau;;hters  and  their  heirs,  until  his  fon  (hould  come 
to  the  age  of  forty  years,  did  detej-mine  on  his  dying  under 
that  age ;  and  that,  agreeably  to  all  common  fenfe  and  rca- 
fon,  the  term  and  intereft  thus  devifed  muft  ceafe,  when  it 
became  impoffiblc  for  Caleb  to  arrive  at  that  age.  For,  taking 
it  literally,  that  the  daughters  fhould  enjoy  the  land  untU 
Caleb  fliould  attain  to  his  age  of  forty,  this  would  be  to  make 
them  hold  it  for  ever  :  in  regard  Calebs  when  he  died  before 
forty,  could  never  afterwards  attain  to  that  age ;  that  it  is 
very  true,  where  fuch  an  eftate  or  intereft,  as  in  the  princi- 
pal cafe,  is  created  for  a  particular  purpofe,  as  for  a  fund,  fup- 
pofe,  for  payment  of  debts,  f which  was  tlie  cafe  of  Bora/Ion 
3  Co.)  there,  fince  the  fon  might  happen  to  die  the  next  day, 
or  foon  after  the  teftator,  it  would  be  very  hard  that  fiich  an 
event,  occafioned  purely  by  the  a£l  of  God,  fliould  defeat  the 
fund  provided  on  purpofe  for  the  benefit  of  creditors :  and 
therefore  in  aid  of  the  honeft  intention  of  the  party,  who  may 
be  fuppofed  to  have  computed  the  time  wherein  the  profits 
of  his  eftate  would  be  fufficient  for  that  end,  in  fuch  cafe  the 
[  ^78  ]  judges,  by  a  liberal  interpretation,  have  conftrued  the  devifor 
to  have  meant,  that  the  devifee  or  executor  fliould  have  the 
land  for  fo  long  time  as  the  fon,  if  he  had  lived,  fliould  have 
arrived  at  the  age  mentioned :  but  that  in  all  cafes  where  no 
fuch  intention  appears,  the  eftate  or  intereft  would  abfolately 
determine  by  the  death  of  the  party  under  the  age  fpecified 
in  the  will.  That  fuch  conftruftion  feemed  tlie  more  juft  in 
the  prefcnt  cafe,  as  the  reafon  appeared  why  the  teftator  cre- 
ated this  intereft  by  his  will,  until  his  fon  fliould  attain  to  his 
age  of  forty  years,  namely,  in  order  to  guard  the  eftate 
agaiiift  the  ill  conduft  and  extravagancy  of  his  fon,  the  will 
faying,  the  teftator  "  hoped  by  that  time  his  fon  would  have 
**  feen  his  folly :"  but  his  fon  dying  before  that  time,  the  tcf- 
tator's  eftate  could  not  afterwards  fuficr,  through  any  folly* 

or 
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or  extraTagance  of  the  faid  CaM.    Again,  the  will  having     J'****^*  '''  1 

ghren  the  eftate,  from  and  after  the  death  of  CaM,  to  his  [the 

(aid  Calfb*s]  fon,  there  could  be  no  reafon  afligned  why  fuch 

fon  (hould  be  kept  out  of  the  eftate  until  his  father  fliould, 

bd  he  lived,  have  attained  to  forty  j  for  by  fuch  conftruftion 

the  fon  would  be  punifhed,  not  for  any  fault  of  his  own,  but 

onlj  for  the  extravagance  of  his  father  :  and  it  cannot  reafon- 

ably  be  intended,  that  the  teftator  meant  to  difinheric  his  heir 

at  law,  without  any  oflfence  committed  by  lum. 

Another  queftion  in  the  cafe  was,  that  the  devife  was  to  Devlftromyroa 

4e  fira  fon  of  the  teftator's  fon  iSa/eb  and  the  heirs  male  of  nJZl^t^Sl 

hk  body,  with  remainder  to  the  ufe  of  the  fecond,  third,  fourth  ^'^  ^"  •■  *^* 

and  fi(th  fons  of  Cold  fucceiBvely,  without  faying  /or  what  der  to  his  fe- 

ffitii^  (the  words  ♦  of  inheritance  being  by  miftake  omitted)  JJ'^t'h'^l'd  fifth 

^d  dicre  was  a  fon  of  Caleb  bom  before,  but  fuch  firil  fon  died  Tons  fuccefBTe. 

^wy  pung,  after  which  this  fon,  the  plaintiff,  was  born.  igfoi  what*^* 

.  eitate,  or  any 

*wtaMiniouBC*   A.  bai  two  font,  the  fnrmer  of  whom  diu  in  his  lire-time ;  the  fecood  iba  ibtll 
^"^v  at  tftatt  tail,  beiog  the  firft  fon  at  hi*  father*!  death.     Qoaere. 


•^Qd  the  court  iield,  that  this  fon,  the  plaintiff,  being  the  firft 
^  at'  his  father's  death,  was  in  titled  to  take  an  eftate-taiL 
for  which  was  cited  the  cafe  of  Trqffbrd  verfus  AJbtoriy  [E] 
2  'Vni.  660.  However,  this  point  as  it  feems,  could  not 
^^^  come  in  queftion  \  for  that  the  plaintiff  would,  in  all 
^^ts^  be  intitled  to  the  premiffes  for  his  life  ( i}« 


[•179  ] 


[E]  Ss^trt  autem.  For  the  reafon  of  that  cafe  feexns  rather  againft  this  con« 
^nicUoo,  which  is,  at  leaft,  better  warranted  by  the  cafe  of  Chadwick  v.  D^Uman, 
i&  the  iame  book,  fbl.  528. 

(1)  Reg.  Lib.  B.  1732.  fol.  184.  It  tail  as  firft  fon  of  Calebs  i  Vez.  190. 
*^  afteiwaids  decided  by  Lord  Hani^  £t  vide  Evans  v.  ^/^,  3  Eurr.  1570. 
^bfj  that  the  plaintiff  took  an  eflate 


^01.  m. 
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Cafe  43.  Croft  verfus  Pyke* 

kTIJ^*"""^'     a   ^^  ^^^  brought  by  Grace  the  widow  of  Francis  Crofi^ 

%  Eq.  Ct.  Ak.     ^^^  ^^^  ^^^  recovery  of  the  fom  of  looo/.  fecured  by  a  bond 

3fT.  pi.  f *.         entered  into  by  the  faid  Francis  Croft  on  his  marriage  wiA  the 

faid  Grace^  unto  her  truftce,  for  fecuring  looo/.  to  the  faid 

Grace^  in  cafe  (he  (hould  furvxre  her  then  intended  huiband. 

Francis  Croft  was  partner  with  Sir  Francis  Forbes  in  the 
trade  of  a  cotton  merchant.  The  ftock  was  4000  /•  of  which 
each  had  a  moiety,  (viz,)  2000/,  It  appeared  that  after  the 
marriage,  the  faid  Francis  Croft  took  out  of  the  partnerlhip 
ftock  more  than  the  fum  of  2000 /•  which  was  his  fhare. 
After  which  Croft  died,  leaving  his  partner  Sir  Francis  Forhesy 
and  Thomas  Archer^  Efq*,  executors,  in  truft  for  his  wife  and 
only  child.  On  the  death  of  Crofts  Sir  Francis  his  partner, 
intermeddled  with  his  perfonal  eftate,  and  buried  the  faid 
[  181  ]  Groft  \  and  there  was  a  debt  due  from  the  faid  Crtft  to  the 
faid  Sir  Frattm  by  bond  for  300/.  but  Sir  Francis  died  before 
he  had  proved  the  will  of  his  teftator  Crofts  and  left  tlie  de- 
fendant  Pyke  executor.  Thotnas  Archer  renounced.  After- 
wards Grace  Croft  the  widow  died,  and  left  her  father  Thomas 
Bram^on  executor,  in  truft  for  her  child,  whom  (he  made 
refiduary  legatee.  The  child  brought  the  prefent  bill,  in 
nature  of  a  bill  of  rerivor,  for  the  recovery  of  this  ioo«/.  as 
belonging  to  him  under  his  mother's  will. 

The  child's  grandfather,  Thomas  BramfJIon^  who  was  exe- 
cutor in  truft  of  tlie  mother's  will,  was  examined  as  a  witnefs 
in  the  caufe,  to  prove  there  was  a  fraud  committed  by  Sir 
Francis  Forbes^  in  reprefenting  tlie  faid  Francis  Croft  to  have 
been  his  partner  in  a  moiety  of  the  faid  4000/.  ftock :  where- 
as at  that  time  he  was  partner  only  for  a  third  ;  and  after- 
wards was  to  have  been  admitted  as  a  j)artner  for  a  moiety, 

upon 
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upon  his  the  faid  O^s  paying  to  the  faid  Sir  Francis  I  obo  /•      ^  J^'^*^/* 
part  of  his  faid  wife's  portion. 

And  it  was  xnfiftcd,  that  this  Thomas  Bram^on  was  no   ^  V««  troftte  U 
good  witnefsy  becaufe  he  was  executor,  and  though  but  exe-  forhisceftui 
cutor  in  truft  for  the  infant  plaintiff,  and  notwithftanding  his  J"*  ^i  "cu'or 
evidence  did  not  tend  to  increafe  tlie  aflets  for  his  own  benefit^   j"  tmft,  at  he 
but  for  the  benefit  of  the  infant  ;•  yet  an  executor  cannot  be   fued  by  credi- 
£ud  to  be  a  difintcrefted  pcrfon,  being  fuable  for  the  debt,  and   }^7; '^"ft/**  "' 
fiable  to  pay  cofts  \  and  confequently  differing  from  the  cafe 
of  a  common  truftee,  (i)  for  which  reafon  the  Lord  Chan- 
cellor would  not  admit  him  to  be  heard  as  a  witnefs.     [But     [  182  ] 
note ;  the  faid  Thomas  Brampjlon  (hould  have  renounced  the 
executorfliip,  and  have  let  another  take  out  adminiftration 
with  the  will  annexed,  upon  which  he  might  have   been  a 
witnefs.] 

The  next  queftion  was,  with  regard  to  the  manner  of  ac-   ^  *"^  ^:  "^ 

,  ,  ,      partners  jd 

eounting,  and  touching  the  allowances  on  the  account;   it  trade,  A.gifea. 

being  urged,  that  the  bond  given  by  the  faid  Croft,  in  truft  J-J^ttfril^i. 

for  his  wife,  was  a  debt  by  fpecialty,  and  given  on  a  valuable  A.  diet,tbf  0- 

confideration,  namely,  that  of  marriage  and  a  marriage  por-  i^^^^. 

tion  5  whereas  the  imbezlement  of  the  ftock  by  Croft  could  be  »^  «l>«  ^'^« 

1         1  1     1      ^        «  r\  /         ^  would  be  paid 

only  a  debt  by  Cmple  contrao:.         .  out  of  the  fe- 

^  parte  eftate  of 

A.  OB  there  being  effedi,  flie  /haU  hare  a  preference  before  other  creditors  \  b«t  if  there  ia  no 
Ippance  eftate,  and  the  wtfe  would  have  fatisfa^on  oat  of  the  partoerihip  effect,  then  all  the  pan- 
■edhip  debca  moft  be  firlt  paid. 

On  the  other  fide  it  was  faid,  if  the  plaintiff  defired  latis* 
faction  of  the  bond  in  queftion  out  of  the  feparate  eftate  of  the 
£ud  Croft  the  hufl>and ;  he  muft  indeed  in  that  refpe£t  be  pre^' 
&rred  to  any  fimple  contra£^  creditors  \  but  if  fatisfa£lion  was 
ibnght  out  of  the  partnerfhip  ftock,  all  the  partnerfliip  debts 
mnft  be  firft  paid.  And  in  the  prefent  cafe,  the  i^Gt  being 
(as  was  alledged)  that  the  (aid  Croft^  the  huft>and,  had  taken 
out  of  the  ftock  2000  /.  and  upwards,  he  had  no  ftock  lcft« 
And  there  could  be  no  colour  of  reafon,  that  Croffs  debt  be* 
ing  by  bond,  or  even  had  it  been  by  judgment,  ihould  be  paid 
out  of  Sir  France/  Forbes' s  moiety  of  the  ftock ;  and  for  this 
-    ■  ■  ■  ■  ■    .    .    ,        ■    ^1  II  .■   ..  I ..  1       I — -■ 

(1)  Vide  Go/s  v.  Tracy,  ante,  I  vol.  Parker^  2  Vez.  219.  Fctherbj  v.  Pott, 
290.  U4n  v.  Ward,  2  Atk.  219.  Ma'  3  Atk.  604.  GotdtitU  v.  iVelford. 
tank  V.  bLicalfc,  3  Atk.  95.    Dixon  v.     Doug.  134. 

I-  ^  was 
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CiOFTv.       was  cited  2  Fern.  293,  706,  {a)  that  the  copartncrfliip  debts 
^'^**         (^)  arc  to  be  firft  paid  out  of  the  partnerihip  ftoA,  (in  cafe 
rj) Vol.*. 500.    Qnc  of  the  partners  becomes  bankrupt)  and  afterwards  the 
der.  feparate  debts, 

(i)  AotCi  25.  Horiey'scafe,  and  pod.  405.     Ex  parte  Rowlandfoo* 

[  183  ]  And  of  this  opinion  was  the  Lord  Chancellor,  who  decreed, 

that  it  fliould  go  to  an  account,  to  fee  what  the  tcflator  Francis 
Croft ^  the  partner,  owed  to  the  ( i )  partnerfliip,  and  after  thofe 
debts  were  paid,  if  tliere  fhould  remain  any  furplus  in  his  (hare 
of  the  (lock,  then  tliat  to  be  liable  to  anfwer  the  bond  due  from 
Croft  to  the  trullee  of  the  wife. 

A.  diet  indebted        Tlnrdly^  It  appearing  that  Frauds  Croft ^  the  deceafcd  part- 

B.  and  by'anot  ^CT,  was  indebted  to  Sir  Francis  Forbes  in  one  bond  of  300  /. 
ther  bond  to  C.  It  ^as  infifted  that,  as  Sir  Francis  had  the  power  of  retaining 
and  J.  s.  exe-  that  bond  out  of  the  aflets,  fo  the  fame  being  in  his  hands,  it 
*"^eddi*  "*"  amounted  to  a  retainer,  and  confequently  that  bond  ought  to 
with  the  goodi,  bc  allowed  in  the  account  before  the   bond  claimed  by  the 

and  dies  before       ^i«"    «.:/r  /^\ 

p«.b.«,«,abe.   plaintiff  (2). 

fore  any  elec- 
tion made  t't  retain.;  Qm.  Whether,  as  B.  mi^^ht  have  retained  the  goods  in  his  bauds,  hit  executors 
bare  not  the  fame  power  i 

To  which  it  was  anfwercd  \  that  notwithflandlng  Sir  Ft  anas 
Forbes  was  appointed  one  of  the  executors  of  the  faid  Francis 
Crcftj  yet  he  never  proved  the  will,  and  dying  before  probate, 
could  not  retain,  cfpcci.illy  as  he  had  never  fignificd  any 
eleftion,  that  he  would  retain  for  the  fald  bond. 

Though  it  was  replied  by  the  other  fide,  that  fince  an  exe- 
cutor may  aflign,  releafe,  and  do  every  thing  but  declare 
before  probate,  even  as  to  the  courts  of  law ;  there  was  the 
fame  reafon  for  his  being  able  to  retain  before  probate ;  and 
though  in  the*  principal  cafe  he  had  not  exprefsly  declared 
whether  he  would  retain  or  not  •,  yet  it  was  plain  he  had  goods 
of  his  teltator's  in  his  hands,  had  intermeddled  therewith,  and 
[  184  ]  out  of  part  thereof  had  buried  the  teftator,  and  after  fuch  in- 
(c)  Salic.  307.  termeddlittg  (r)  could  not  have  renounced  the  executorfliip. 
But  the  counfel  for  the  defendant,  the  executor  of  Sit  Francis 

(1)   ^r^  V.  Sk'f,  2  Vcz.  242.  Smiih  (2)  Sfc  the  obfcrvation  made  on  thi« 

V.  Dc  Sjka,  Cowp.  471.     (hfs  V.  Dnf^  part  of  the  c;ife  by  Burnet  J.  in  Ryali  ?, 

rrfnc\'^  Cook's  Bank.  Law,  297.  R-Me,  1  Ark.  173. 

'""'^  Forbes, 
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t 

firfc/,  waiving  this  point  of  tlie  300/.  bond,  the  court  gave      Ctorr  9» 
no  opinion  touching  tlie  fame.  [B  j 


[B]  J.  lent  money  on  bond  to  B.  who  dying  inteftate,  C.  took  out  adminiftra- 
tiootohini;  after  which  C.  dying,  ^.  took  out  adminiftration^  ^/VjVMy  (ffc. 
to^.and  it  was  determined,  {inter  aV)  that  A.  might,  out  of  the  ailcts  of  ^.  re- 
tain for  fuch  bond -debt  con  trailed  before  he  took  out  adminillration  ;  and  though 
yt'  happened  to  die  before  he  had  made  any  election  in  what  particular  efFedts  he 
would  have  the  property  altered ;  yet  the  court  faid,  it  muli  be  prefumed  he 
would  ele£l  to  have  his  own  debt  paid  firft ;  and  this  being  prefumed,  there  would 
remain  no  difficulty  as  to  altering  the  property  ;  for  as  the  executors  of  A*  wtre  to 
account  for  the  a/lets  of  ^.  they  mud,  on  the  account,  dedudl  the  amount  of  the 
money  lent  by -/f.  to^.     H'^ecksw,  Gore^  at  the  Rolls,  Mch,  172O. 


L3 


C»«5  3 


DIE 
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Cafe  44* 


Lord  Chancellor 
King. 

If  I  fend  goods 
to  B.  from  be- 
yond Tea  to  the 
ofe  of  B.  and 
l^efore  thefe 
goods  are  paid 
for,  B.  diet  in- 
folvent,  1  can- 
not have  my 
goods  again  ; 
but  if  I  fend 
goods  to  a  fac- 
tor to  difpofe  of 
Co  mj  ufe,  and 
ht  beconnes  a 
bankrapt  i  thefe 
goods  are  not 
liable  to  the 
dfbtsoffucb 
Itaol^upt. 


A  tradefman  in 
London,  by  or- 
der of  a  tradef- 
man in  the 
country,  fends 
goods  to  the 
latter,  who  does 
not  appoint  or 
name  the  car* 
rier;  afterwards 
the  carrier  im- 
bc  tils  the  goodf) 
the  trader  in  the 
country  muft 
#|b4  to  the.lofst 


Godfrey.  v€ir/us  Furzo. 

A  Merchant  beyond  fea,  (viz.)  at  JSilha  in  Spain^  fent 
goods  from  thence  to  B,  a  merchant  in  London^  for  the 
ufe  of  B.  and  drew  bills  on  B.  for  the  money.  The  gooda 
arrived  at  London^  which  B.  received,  but  did  not  pay  the  biUs^ 
and  died  infolvent.  Upon  which  the  merchant  beyond  fca 
brought  a  bill  againft  the  executor  of  the  merchant  in  London^ 
praying  that  thefe  goods  might  be  accounted  for  to  him,  and 
infifting,  that  he  had  a  lien  on  them,  until  paid ;  and  that  it 
would  be  extremely  unreafonable,  that  bis  goods,  while  un- 
paid for,  Ihould  be  liable  to  fatisfy  other  people's  demands. 
And  the  cafe  of  one  Clare  was  cited,  as  lately  decreed  by  the 
Lord  Chancellor,  where  a  merchant  beyond  fea  coni^ed 
goods  to  a  merchant  in  London^  to  the  merchant  in  Loniot^^ 
own  ufe,  and  drew  bills  on  the  merchant  in  London^  who, 
having  received  the  goods,  became  a  bankrupt ;  yet  it  was 
held,  that  thefe  goods,  which  were  not  paid  for,  ihould  not  be 
liable  to  the  creditors  of  tlie  bankrupt. 

On  the  other  hand  the  Attorney  General  urged,  that  on 
delivery  of  the  goods  to  the  matter  of  the  fliip  beyond  fca,  in 
order  to  be  fent  to  England j  the  property  immediately  became 
vefted  in  the  merchant  in  London^  who  was  to  run  the  rifque 
of  the  voyage  j  and  Mr.  WilUs  compared  it  to  the  cafe  of  a 
tradefman  in  London^  by  order  of  a  tradefman  in  the  country, 
fending  goods  to  the  latter;  in  which  cafe,  though  the 
country  trader  does  not  appoint  or  name  the  carrier,  who 
afterwards  imbezils  the  goods,  the  trader  in  the  country 
mud  (land  to  the  lofs,  as  had  been  deternuned  by  the  Lor4 
Chief  Jufticc  Eyre  at  Shrew/bury  affi?sc5s 

Ifird 
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L&ri  Chancellor  :  Were  the  law  to  be  otherwife  in  the  in-  Godfi^it  v. 
ftanoe  that  has  been  mentioned,  it  would  create  the  utmolt 
difficulty  in  dealing,  ji  fortiori,  where  a  trader  in  London 
fends  goods  to  a  trader  in  the  country,  who  receives  them,  and 
does  not  pay  for  them,  the  property  muft  in  that  cafe  veil  in 
the  trader  in  the  country.  As  for  tlie  cafe  of  CLtre,  I  do  not 
well  enough  remember  all  the  particulars  of  it ;  but  probably 
there  were  circumftances  of  compaflion  therein,  which  might 
weigh  with  the  coun.  When  a  merchant  beyond  fea  configns 
goods  to  a  merchant  in  London,  on  account  of  the  latter,  and 
draws  bills  on  him  for  fuch  goods ;  though  the  money  is  not 
paid,  yet  the  property  of  the  goods  veils  in  the  merchant  in 
London^  who  is  credited  for  them,  and  confequcntly  they  are 
(i)  liable  to  his  debts.  But  where  a  merchant  beyond  fea 
configns  goods  to  a  fa&or  in  London,  who  receives  them,  the 
fa£lor  in  this  cafe  being  only  a  fervant  or  agent  for  the  mer- 
chant beyond  fea,  can  have  no  property  in  fuch  goods ;  neither 
will  they  be  afFe£ied  by  (a)  his  bankruptcy :  and  the  Lord 
Chancellor  faid,  he  had  difcourfed  with  merchants  about  the  f  187  1 
matter,  who  held  diis  to  be  the  pra£lice  amongil  them  ;  and 
therefore  in  the  principal  cafe  the  court  denied  granting  an 
injunftion  to  (lay  the  executors  of  the  merchant  in  London, 
from  difpoiyig  of  the  goods.  [A] 

[A]  A  trader  in  Lomion  having  money  of  y.  S,  (who  refided  in  Holland)  in  hit 
hands,  bought  South'/em  (lock,  as  fad^or  for  J.  S,  and  took  the  flock  in  his  own 
name,  bat  entered  it  in  his  account  book,  as  bought  for  J.  S.  after  which  the 
trader  became  bankrupt.  Determined,  that  the  truft  (lock  was  not  liable  to  the 
bankruptcy.  By  the  Lofd  Parser,  who  faid  it  would  le/Ten  the  credit  of  the 
aation  to  make  fach  a  conlb-udion.     Ex  parte  Cbion,  Trinity^  172 1. 

(l)  W^tSme  v.  Pre/cot^  I  Atk.  245.     3  Term  Rep.  119.  783. 
D* jffMila  y.  Lamhot^  Amb,  ^gg.   Lich         (2)    Ex   parte  Dumat,  2  Vcz.  586. 
Atfrrow  V,  Af^ytfxr,  2  Term  Rep.  63,  and     1    Atk.  232.    S.  C.     Mace  v.  Cadell, 
I  Term  Rep.  C.  F.  357,  and  the  fevc-     Cowp.  233.     Et  vide  C$p€mam  v.  G<i/. 
ral  cafes  there  cited.     Kinhcb  v.  Craig^     laut,  ante  i  vol.  314. 


Hall   verfus  Hardy*  Cafe  45. 

UPON  a  bill  brought  to  compel  the  defendant  to  make   je/yl"" 
a  fpecifick  performance  of  an  award,    the  cafe  was    Mtftcrof  the 

thus :  The  plaintiff  and  defendant  were   brother  and  filler,    aEq'ca.  Ab. 

18.  pi.  35. 

BUI  liet  to  compel  a  fpecific  performance  of  an  award  to  convey  an  eftate,  where  the  paitj  lubmit- 
1  Of  hat  received  the  mooej  in  coofideration  whercot  he  U  tu  convey  the  eftaie  fved  for. 

L  4  between 
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Hall  V.  between  whom  there  was  a  difputc  touching  the  fee-Gmpk  of 
a  fmall  parcel  of  land  under  their  father's  will ;  and  the 
plaintiff  and  defendant  entered  into  a  bond  in  the  penalty  of 
200/.  .  to  (land  to  the  award  of  arbitrators  touching  this 
matter.  The  arbitrators  made  an  award,  that  the  plaintiiF 
fhould  pay  lo/.  to  the  defendant  at  fuch  a  day,  and  30/.  to 
the  defendant  at  another  day ;  and  that  thereupon  the  de- 
fendant (hould  procure  his  wife  to  join  with  him  in  a  fine  and 
deed  of  ufes,  and  thereby  convey  the  premifTes  to  the  plaintiff 
and  his  heirs.  The  plaintiff  paid  the  defendant  the  lo/. 
which  the  defendant  accepted  upon  the  day  on  which  it  was 
awarded  to  be  paid ;  afterwards  the  plaintiff  tendered  the  re- 
maining 30  /.  on  the  day  on  which  that  was  awarded  to  be 
paid,  and  the  defendant  was  willing  to  take  the  money,  but 
would  not  take  the  fine  and  deed  of  ufes.     Wherefore  the 

[  188  J  plaintiff  brought  this  bill  to  compel  the  defendant  to  a  fpecific 
performance  of  the  award. 

Upon  opening  the  caufe,  the  Mader  of  the  Rolls  faid,  he 
thought  this  a  ftrange  bill  \  for  which  he  knew  no  precedent^ 
and  that  the  plaintiff  mud  fue  his  bond. 

Whereupon  I  urged,  that  the  plaintiff  had  aftually  paid  the 
to/,  according  to  the  award,  and  the  defendant  accepted  it, 
*ind  thereby  undertaken  to  perform  tlie  award ;  that  if  this 
fuit  were  not  to  be  allowed,  the  plaintiff  would  have  no  re- 
medy to  get  back  the  money  paid  by  her  to  the  defendant  5 
that  in  2  Vtrn.  24,  Norton  verfus  Manfell^  the  court  decreed  a 
fpecific  performance  of  an  award,  thoCgh  in  that  cafe  it  was 
not  executed,  and  in  ftri£lnefs  of  law,  roid. 

To  which  his  Honor  replied,  that  becaufc  the  award  was 
not  good  in  law,  therefore  in  the  cafe  cited  there  might  be 
reafon  to  decree  a  fpecific  performance.  However,  the  court 
defiring  to  know  what  the  counfel  for  the  defendant  had  to 
fay,  as  to  the  defendant's  having  accepted  part  of  the  money; 
it  was  infilled  on  his  behalf  to  be  fufficient,  that  there  was 
(unlefs  in  very  particular  circumftances)  no  inftancc  of  a  bill 
being  brought  for  a  fpecific  performance  of  an  award.  Bc- 
pdes,  that  this  was  an  unreafonable  award,  (v«.)  that  the 
hufband  Ihould  procure  his  wife  to  join  with  him  in  a  fine^ 
\vluch  it  might  not  be  in  his  power  to  do  5  and  therefore  the 

court 
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court  would  not  oblige  him  to  it.     Alfo  the  wife's  joining      ^j^ll^^\ 

ought  to  be  free,  and  not  by  the  compulfion  of  her  hufband ; 

that  the  plaintiff  had  a  plain,  proper  and   natural  remedy, 

which  was,  to  fuc  the  bond,  whereon  the  penalty  would  be 

recoyered  ;   and  eren  as  to  the  money  which  had  been  paid, 

if  the  defendant  would  not  perform  the  award  by  procuring     [  189  ] 

his  wife  to  join  with  him  in  a  fine,  the  plaintiff  might  recover 

it  back,  as  received  to  the  plaintiff's  ufe. 

Mafer  of  the  Rolls :  There  have  been  an  hundred  precedents,  Wbeie  the  Iwgf. 
whcre,  if  the  hufband  for  a  valuable  confideration  covenants,  tWe  confidera-" 
that  the  wife  (hall  join  with  him  in  a  fine,  the  court  has  de-  tion,  covenMti 

•*  '  that  bit  wife 

creed  [B]  the  hufband  to  do  it,  for  that  he  has  undertaken  it,  ftailjoin  witfi 
and  muft  lie  by  it,  if  he  does  not  perform  it.  The  money  paid  ^uloun^M 
in  purfuance  of  the  award  cannot  be  faid  to  have  been  paid  by  «nforce  a  pcr- 
the  plaintiff  to  the  ufe  of  the  plaintiff  himfeif;  and  the  pre-   mch  coveiuMt. 
cedent  in  Mr.  Vernon  fliews,   that  this  court  has  decreed  a 
fpeci&c  performance  of  an  award,  which  is  more  efpecially 
rcaTonablc  in  the  prefent  cafe,  where  the  plaintiffhas  paid,  and 
"^  defendant  accepted  part  of  the  money  awarded  \  for  by  this 
acceptance  the  defendant  has  undertaken  to  perform  the  award, 
"^  confented  to  it,  and  made  it  his  own  agreement  for  a 
^Uahle  confideration,  (vrz.)  the  money  paid  him.     Wherc- 
^^^i  take  a  decree  tor  the  defendant's   performance  of  the 
*^rd,  upon  the  payment  of  the  refidue  of  the  money  award- 
'^»  and  let  him  pay  cods,  it   being  a  defence  againfl  con- 
*^icnce  to  take  the  money  awarded,  and  yet  refufc  to  perform 
*^U  part  of  the  award. 

Note;  Thefe  decrees  may  not  have  been  ufual,  becaufe       -  • 

^^ards  are  commonly  to  pay  money;  in  which  cafes  a  bill  in  Difference  be. 
^^uity  to  compel  a  performance  is  improper  ;  but  where  the  '^^n*^***  ^ 

......  .  ■  to  do  any  thing 

collaccnl  ;  and  why  a  biJl  10  equity  may  be  proper  only  to  compel  a  performance  of  the  latter* 


[BJ  Bccanfe  in  all  thefc  cafes  it  is  to  beprefumed,  that  the  hulband,  where  he 
^^Onrenantt,  that  his  wife  (hall  levy  a  fine,  has  fir  ft  gained  her  content  for  that 
Pvvpofe.  So  faid  by  the  Mafter  of  the  Rolls,  in  the  cafe  of  IVinfer  v.  D'nreux^ 
^Viiv/f,  '723  ;  and  that  the  intereft  in  fuch  covenant  has  been  taken  to  be  an  io- 
tkeritance  defcending  to  the  heir  of  the  covenantee.  But,  after  all,  if  it  can  be 
~^Vade  appear  to  have  been  impoilible  for  the  hufband  to  procure  the  concurrence 
Ofhis  wife,  (a»  fuppofe  there  are  differences  between  them)  furely  the  court  would 
<)ot  decree  an  impoflibility,  efpecially  where  the  hufband  offers  to  return  all  the 
V>Umey,  with  interefl  and  cofls,  and  to  anfwer  all  (he  damages. 

award 
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Hah  tr.  award  is  to  di>  any  thing  in  fpeciei  as  to  convey  sn  eftatei  Vc* 
in  fuch  cafcy  if  the  defendant  has  accepted  the  money  awarded 
him  in  fatisfa£lion  of  the  conv^eyance,  it  is  highly  reafonaUe* 
that  he  fhould  make  the  conveyance ;  the  rather^  for  that  if 
the  plaintiff  had  fued  the  bond  at  law,  the  defendant  would 
have  been  relievaUe  by  bill  in  equity  againft  the  penalty  of  the 
bond,  upon  a  quatitum  damnificatus.  So  that  foch  a  decree,  as 
in  the  principal  cafe,  prevents  a  fuit  in  equity  (i). 

(1)    Reg.  Lib.  A.  173a.  fbl.  554. 


Cafe  45.  Colton  verfus  Wilfon  &  al\ 

Kiif  G.  TT^  ^  ^  defendant,  Mr.  Wilfon^  was  a  counfel  of  note  at 

5sa  ^\^'  '*•     ^^^^ '"  Torhjh'irey  and  had  articled  to  purchafe  an  eftate 

Onewrticletto  in  Torkjbire^  for  4700/.     ITie  articles  were  dated  the  20th  of 

tke  title  lion-  ^^^ruar^^  '7^4*  and  t!iis  bill  was  to  compel  him  to  ccMnpIeat 

der  •will  not  his  purchafc,  and  pay  his  purchafe-money. 

proved  in  equity 

Jfainft  Uk  beir  \  yet  in  (bme  cafes  equity  will  compel  the  porcbaicr  to  accept  tbe  title. 

The  cafe  was  thus  :  This  was  part  of  the  eftate  of  Henry 
Taylor^  who  had  no  iffue,  but  had  two  brothers,  George  and 
Hugh  Taylor ;  the  faid  Henry  Taylor  had  mortgaged  the  prc- 
mides  for  a  confidcrable  fum,  amounting  to  near  as  much  as 
the  purchafe-money,  and  owing  other  debts,  he  made  his  will, 
dated  the  20th  of  iv^rr//iry,  1722,  thereby  devifing  all  his  real 
eilate  to  his  youngeft  brother,  Hugh  Taylor^  and  his  brother- 
in-law,  (one  Rere/hy}  and  their  heirs,  in  truft  to  fell,  and  pay 
his  debts  and  legacies  *,  and  what  remained  after  debts  and 
£  191  ]  legacies,  was  to  go,  by  the  will,  to  theteftator's  next  brother 
and  heir,  George  Taylor,  who  was  beyond  fea,  in  the  fervice  of 
the  Eajl  IndJa  company.  Soon  after  the  teftatordied.  Hugh 
Taylor,  the  tedator's  youngeft  brother,  and  oneof  the^ruAees 
in  the  will,  alone  covenanted  by  articles  dated  as  above»  with 
the  defendant  Wilfon^  to  fell  part  of  the  truft  eftate  to  the 
defendant  H^Ufon  for  4700/.  and  to  convey  the  fame  to  Vnifom 
at  his  rcqueft,  who  covenanted  to  pay  intercft  for  the  purchafe-  • 
money  from  Lady-day  then  next.  The  creditors  of  the  tefta-  - 
tor,  Henry  Taylor,  bring  their  bill  againft  the  defendant,  Wiifin^  ^ 
to  compel  him  to  compleat  liis  purchafe,  and  to  pay  his  pur— 
chafe-'money,  to  the  end  they  might  be  fatisfied  their  debts. 

2  Thcs 
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The  defendant  Wilfin  faid,  he  believed  Henry  Taylor^  the  ^^"'*''  •" 
teftator^  did  A\xVf  execute  his  will,  and  devife  the  premiflfes  to 
be  fold,  and  admitted  the  articles,  and  that  he  was  ready  to 
proceed  in  his  purchafe,  all  proper  parties  joining.  The  will 
"Ms  proved  in  this  court  to  be  duly  executed :  but  the  heir  who 
was  beyond  fea,  in  the  EaJI  India  company's  fervicc,  though 
made  a  patty-defendant,  yet  had  not  appeared  to,  or  anfwercd, 
Ae  bill ;  and  the  defendant  WHfin^  though  he  was  at  firft  wil- 
ling to  parchafe  the  premiiies,  and  had  entered  on  good  part 
thereof^  yet  other  part  of  this  eftate,  on  which  he  had  not  en- 
tered, being  much  out  of  repair,  the  tenants  racked,  and  the 
rents  lilftly  to  fall,  he  was  now  defirous  of  being  difcharged 
from  his  purchafe. 

And  It  was  on  his  behalf  infilled,  that  this  being  in  the  cafe 
of  a  will  not  proved  in  equity  againft  the  heir,  it  was  a  defec- 
tive title ;  that  none  of  tlie  witnefles,  that  had  been  examined 
£ar  the  will,  could  be  read  againft  the  heir,  who  in  this  cafe 
'%trM  probably  adverfary,  and  offended  by  the  will ;  or  elfe  it 
night  be  reaibnably  prefumed,  that  he  would,  though  beyond  j  yp2  ] 
^€ai»  hstve  been  prevailed  on  to  pat  in  his  anfwer  to  the  bill : 
lyut  that  the  heir  might  watch  for  an  opportunity  till  the  wit- 
tiefles  to  the  will  fliould  be  dead,  when  he  would  conteft  the 
ymSl ;  and  though  the  defendant  had  faid  in  his  anfwer,  that 
lie  was  willing  to  proceed  in  the  purchafe,  yet  it  was  upon 
(enns,  that  all  proper  parties  (hould  join,  one  of  which  proper 
fyarties  was  the  heir  at  law  \  and  that  it  would  be  a  difficulty 
on  the  court  to  compel  an  unwilling  purchafer  to  accept  of  a 
purchafe,  if  there  were  any  colour  of  objedion  to  the  title  ( i  )• 

Lord  Chancellor  :  It  is  very  proper  that  a  will  difpofing  of  Th«ij!iHl»e 

lands  fliould  be  proved  in  equity,  cfpecially  in  the  cafe  of  a  P'^.'  ^/^T* 

modem  will.     But  I  cannot  fay  this  is  abfolutely  neceflary  to  in  equity,  yet 

make  out  the  title,  any  more  than  it  would  be  to  prove  a  deed  mJI^Ij*^ 

in  equity,  by  -which  the  eftate  is  fettled  from  the  heir  at  law,  cefltry,  any 

sfter  the  ancettoT's  death.     The  will  prevents  and  breaks  the  t^pToU'r^Md 

defeemt  to  the  heh",  as  much  sus  a  deed,  and  the  hands  of  the  '"  ^^^y' 
wimtffles  to  the  will  may  be  as  weD  proved  as  thofe  to  a  deed, 
it  ift  die  <bdtter,  if  in  the  indorfement  to  the  will  it  is 


(1)  So,  Mmri$w  V.  5W/*,  ante  2  vol.     Rep.  75.     Cooprr  v.  Denne,  1  Vea.  jua, 
Wl«     Siafkuidy.  Smithy  1  Bro.  Chat    565. 

mentioned^ 


192  Dc  Term.  $•  Trin.  1733^ 

CctTOHv.      mentioned,  that  the  will  is  attcfted  by  three  witncflcs,  wlio 
fubfcribed  their  names  in  the  prefencc  of  the  tcftator.  . 

Now,  as  it  would  be  no  objeAion  to  a  title,  if  a  modem 
deed,  on  which  the  title  depended,  was  not  proved  in  equity, 
why  ihould  it  be  fo  in  tlie  cafe  of  a  will,  where  the  £une  ap- 
pears to  be  duly  attefted  by  three  witnefles,  whofe  names  arc 
mentioned  to  have  been  fubfcribed  in  the  prefencc  of  the 
teftator  ?  But  in  the  prefent  cafe  it  appears  the  defendant,  who 
articled  for  the  purchafe,  knew  at  that  time  that  the  heir  was 
[  193  ]  beyond  fea,  and  itill  accepted  the  title,  without  infifting  that 
the  heir  (hould  join,  or  that  the  will  (hould  be  proved  ag^unft 
the  heir.  Alfo  the  defendant  admits  by  his  anfwer,  that  the 
will  was  duly  executed,  and  by  entering  upon  great  part  of 
the  ef^ate,  has  himfclf  executed  the  purchafe  ;  for  which  rea- 
fon  let  him*  pay  tlic  reft  of  die  purchafe  money,  with  intereft, 
according  to  the  articles,  and  at  the  fame  time  let  the  truftces 
and  mortgagees  join  in  proper  conveyances  to  the  defendant 
the  purchafer  ( i ). 

It  iccms  in  this  cafe  to  have  been  a  great  help  to  the  title, 
that  the  mortgage  made  by  the  teftator,  and  prior  to  the  will, 
was  for  the  greateft  part  of  the  purchafe  money,  which  muft 
be  kept  on  foot  for  the  protection  of  the  title. 


(1)  Reg.  Lib.  A.  1732.  fol.  574.  by  the     a  rehearing,  the  former  decree  having 
name  of  C0//OA  v.  Reujfy,  fo  decreed  on     difcharged  fFiIfim  from  his  parchafe. 


Cafe  47.  Rogers  verfus  Rogers. 

LcdChancellof  ^ jyj  £  ^^j^  i^;^  ^jj,^  ^^^  ihcTchj  gave  5  /.  to  his  brother, 

Sel.  Ca.inCha.  V-/  (who  was  his  heir  at  law)  and  made  and  conftituted 

Ca!tefflp.Tal.  ^'^  dearly  beloved  wife  his  fole  heirefs  and  executrix  of  all  bis 

»*9-  lands,  and  real  and  perfonal  eftate,  to  fell  and  difpofe  thereof 

304.  pi.  26.  *  at  her  pleafure,  and  to  pay  his  debts  and  legacies.     The  quef- 

SfchUfdehyi*r.  ^^"  w^s,  whetlier  the  wife  was  a  truftec  for  the  heir  at  law^ 

cff  and  exec  atrix  js  to  thc  furplus  of  the  real  eftate,  after  the  payment  of  the 

of  allhisreal  «  ,     ,  ,  ,  ,  .3 

mnd  pel  Tonal        tcftator  s  dcbts  and  legacies  r 

cAate,  to  fell  and 

difpoTe  ibrreof  at  be r  pleafure,  to  pay  his  debts  and  legaciei,  and  pivet  hit  brother  (who  was  bit  BOt  of 

kin  iDd  heir)  5 1  the  wife  hai  the  icfidoe  to  her  own  o(«>  and  not  at  a  cruftcc. 

After 
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After  great  debate  by  counfcl  on  both  fides,  the  Lorcl  Chan-      RoGi»t  t». 
cellor  decreed,  that  the  teftator's  wife  was  intitled  to  the  pre- 
Quffes  devifed,  for  her  own  benefit^  and  tliat  there  was  no  re- 
fulting  truft  to  the  heir  at  law  of  the  teftator ;  that  the  cafe  of 
Mrti  verfas  Crompton^  i  Chan.  Rep.  196.  was  in  point;  that      [    '94  ] 
Ac  derife  that  the  wife  fliould  be  folc  heirefs  of  the  real  cftate,    (a^  Kov.  4S. 
did  iu  eTcry  refpeft  place  her  in  the  {a)  (lead  of  the  heir,  and    s,l/^sJ' 
not  as  a  truftee  for  him  -,  that  it  was  the  plainer,  by  reafon  of 
the  language  of  tcndernefs  and  affeftion,  his  dearly  beloved  wife, 
which  mud  intend  to  her  fomething  beneficial,  and  not  what 
Would  be  a  trouble  only.     And  what  made  it  flill  ftronger  was, 
^lut  die  heir  was  not  forgot,   but  had  a  legacy  of  5  /.  left 
ium(i). 

If emorandum  :  On  the  other  fide  was  cited  the  cafe  of  the 

f^^uiiUft  of  BriJUl  verfus  HungerforJ^  2  Fern.  645.  where  one 

^c vifcd  his  real  eftate  to  be  fold  for  the  payment  of  his  debt», 

**^cl  diefurplus,  if  any,  to  be  deemed  perfonal  cftate,  and  to  go 

'^^    his  executors,  to  whom  he  gave  10  /.  a-piece.    Decreed  the 

"^"rplus  a  truft  for  the  heirs  at*  law.     But  the  court  thought 

^^^ii  a  [C]  ftrange  determination,  and  to  go  much  too  far. 


[C]  This  may  well  be  thought  a  (Irangc  determination,   and  the  rather,  for 

It  Mr.  fWmm  fays,  it  was  affirmed  in  parliament.     The  cafe  is  differently  rf- 

Srted  in  the  book  iniitled   Ptecedcnts  in  Cbamny^   {p.  8f .  •  where  it  is  faid,  the 

^^^rplus  was  decreed  a  trull  in  the  executors,  fubjefl  ro  diilribution.     And  this  it 

^*^  srranted  by  the  Regillrr's  book.     The  decree  appears  to  bear  date  ^July^  ^^97» 

^^  ^id  to  have  been  made  by  Sir  jQbn  Trn.'cy,  the  [then]  MJucr  of  the  Rolls.    The 

^^^  ords  whereof  are  as  follow :  "And  as  to  the  furplus  of  the  faid  efUte,  after  the 

^^  debts  and  legacies  paid,  his  Honor,  having  been  attended  with  the  v^ill,  aad 

"^  ^  having  confidered  thereof,  declared,  that  the  faid  teliator  having  by  his  faid  will 

^  ^^  given  to  each  of  his  executors  100/  a-picce,  there  ib  a  refulting  truft  in  them 

^  •  for  the  benefit  of  the  reprefentativesof  the  faid  lertator  ;  and  that  the  defendants 

^  •  Vin.  RepptMgtan  and  Mrs.  Mtrtditby  who  were  coheirs  and  reprefentativei  of 

*•  the  faid  teltator.  Sir  Pf^ilHam  Daffet^  were  well  intitled  thereto  ;  and  doth  there-. 

■■*  fore  order  and  decree,  that  the  rtfidue  and  furplus  of  Sir  If^iln/tm  Bajfti*%  eftate, 

^*  bis  debts  and  legacies  being  paid  as  aforefaid,  be  equally  diilributed  between 

••them."     It  farther  appears  by  a-fubfequent  order  of  the  1 3th  of  Novfmher^ 

'708,  in  the  above  mentioned  caufe,  that  this  part  of  the  decree  was  affirmed  in 

psirliament,  for  it  recites,  that  the  decree  of  the  3d  of  July  had  been  fjgned  and 

^Broiled,  and  that  the  judgment  cr^itcv's  appealed  to  the  lords  in  parlianeat, 

^liooa  the  26ch  of  Pehrunry^  I703»  adjudged,  (2)  that  the  decree,  fo  far  as  it 

had  been  executed,  fhould  not  be  fet  afide  or  opened  :  but  that,  as  to  the  money 

remaining  undivided,  putfuanc  to  the  decree,  the  appellants  were  to  be  let  in  to  s 

(I)  Reg.  Lib.  B.  1732.  fol.  330.  (2)  i  Bro.  P.  C.  66.  ' 

fiu2|ft£lioii 
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lord  Chancellor 

IClNO. 

s  E^*  Ctu  Ab* 
419.  pi.  IS. 
AcommiAoa 
'being  grtnted  to 
oiamioe  wit- 
aeflefatAlgien, 
the  plaintiff 
died,  by  which, 
in  ftridnefi,  the 
iiiit  abated,  but 
the  witneflfea 
were  examined 
there  before  no- 
tice of  the  plain- 
tiff *•  death}  the 
examination 
lield  regular, 
tho*  one  of  the 
witaeflei  wat 
3et  living. 


[  ^961 


(«)Cro.C».97. 
1  Vern,  400. 
Burch  y.  May- 
p«wdcr« 


Thompfon*8  Cafe. 

THIS  caufe  being  at  iiTue,  a  commiflion  was  granted  to 
examine  witneffea  at  Algiers^  in  Africa^  where  (among 
others)  two  witneiTes  were  examined  for  the  plaintiff.  But  it 
fell  out  that  before  the  execution  of  the  commiiTionj  the 
plaintiflTdiedy  but  neither  the  commiflloners  not,  witnefTes  had 
any  notice  of  tlie  plaiatifT's  death.  And  one  of  the  wit- 
neiTes thus  examined  was  dead»  the  other  was  living.  The 
plaintiff  thus  dying  before  the  execution  of  the  commiffion^ 
it  was  infifled)  that  tlie  fuit  was  thereby  abated,  the  execution 
of  the  commifRon  for  that  reafon  irregular,  and  that  the  depo- 
fition  (hould  be  fuppreffed ;  and  there  being  fome  doubt  about 
the  iT&y  the  court  referred  it  to  the  Mafter  (Mr.  Ligbihurn) 
to  ftate  the  fa£t,  with  his  opinion  thereon. 

The  Mailer  ftated  the  faft  to  be  as  above ;  together  with  his 
opinion,  that  the  depofitions  were  regularly  taken,  it  being 
before  notice  given  to  the  commiifioners,  or  witneflet,  that  the 
plaintiff  wag  dead^  and  that  this  being  in  a  court  of  equity, 
and  done  to  fatisfy  the  confcience  of  tlie  court  v  the  depofi- 
tions of  the  witneiTes,  where  neitlier  the  witneiTes  nor  the 
commiifioners  had  notice  of  the  death  of  the  plamtiflF,  might 
reafonably  be  of  as  great  weight,  as  if  the  plaintiff  had  been 
really  then  living :  otherwife  great  delay  and  expence  might 
cnfue  tp  the  fuitor  j  and  as  to  the  witnefs  that  died  after  exa- 
mination, if  his  depofitions  were  to  be  fuppreiTed,  the  plain- 
tiff, by  the  ^Q.  of  God,  would  be  quite  deprived  of  the  benefk 
of  his  teftimony ;  and  the  Mafter  grounded  his  opinion  on  the 
cafe  of  Sir  Randolph  Crew  vcrfus  George  Vernon^  efq;  (a) 
where,  upon  a  commiflion  to  examine  witneiles,  fome  of  the 
witneffes  were  examined  after  the  dcmife  of  the  Cro^ini,  but 
before  the  commiffioners  had  notice  thereof,  and  the  commifr 
lioners  furceafed  their  exaaiiaation  after  fuch  notice  *,  and 


ratisfiidion  of  tbdr  debts^  according  to  tht  priority  of  their  feveral  fccuritics. — 
After  which  the  order  proceeds  to  give  ibme  dire£lions  in  regard  to  the  creditors. 
It  is  obvious  to  perceive  that  the  fame  perfons  being  heirs  and  likewife  next  of 
4cin,  (though  they  took  only  in  the  latter  capacity)  occaiioned  this  millake  in  Mr. 
Vermont i  Report  of  the  cafe. 


commiflioo  af- 
ter the  demiie 
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ibt  Lord-  Keeper  iCaventry]  the   Juftices  Jones,   Telverton^  "^"JJIfe"*  * 
and  Crookf  with  Mr.  Baron  Deniam,  held  the  examination  * 

Tegular ;  and  the  Judges  further  held,  that  the  faid  examina-  mioed  in 
tion  being  before  notice  of  the  demife  of  the  Crown,  the  wit- 

nefles  might  be  indidcd  for  perjury  if  they  fwore  falfe  5  in  re-  ©f  the  crowa^ 

gard  what  the  commiffioncrs  did  was  legal,  and  no  inconve-  ^j^^  tkerepf  n*- 

nience  could  refult  from  allowincr  this  evidence  ;  whereas  if  it  ^^«,»  ^  MwiiA- 

f  1-111  ./•  .1  i.«  «  ed  for  peijttry, 

wne  to  be  adjudged  otherwife,  many  trials,  verdidts  and  at-   iftheyivMc 
binders,  where  the  proceedings  were  after  the  King's  demife,  ^*^^ 
but  before  notice  thereof,  would  be  irregular,  which  would  be 
rcry  mifchievous. 

Whereupon,  after  hearing  counfcl  on  both  fides,  the  Lord 
Chancellor  faid,  the  Mailer's  report  was  a  very  judicious  one, 
*^xid  held  the  depofitions  to  be  regularly  taken. 

Then  it  was  infifted  by  the  Attorney  General,  that  the  de- 
S^^tion  of  the  witnefs  that  was  living,  and  who  might  be  exa- 
^^oined  over  again,  might  be  fuppreilcd. 

But  his  Lordfliip  faid,  he  would  make  no  difference ;  and       [  197  1 

^^^lAty  though  in  ftridnefs  there  was  an  abatement  by  the  death 

^^^f  the  plaintiff,  and  no  fuch  caufe  in  ejfe^  as  that  in  which  the 

'^^ittteflcs  had  been  examined ;  yet  it  being  in  a  court  of  equity, 

^^jid  where  the  commifltoners  and  witnefles  had  no  notice  of  the 

l^hintiirs  death,  it  could  not,  in  reafon  or  juflice,  afieft  the 

^^r^didity  of  the  depofitions,  which  were  therefore  allowed  to 

'Cand  in  /9^,  as  well  with  regard  to  the  ^dtncfs  now  Kving,  as 

^o  the  witnefs  that  was  dead. 


Lord  Carteret  n>erfus  Pafchal.  p^fe  ^^^ 

UPON  the  marriage  of  Sir  Thnnas  Bromfall  with  Mary   Lord Chincelloc 
Coling^  articles  were  entered  into,  dated  the  7th  of  ^  e^^^'^'I®^^^ 
OaAer,   1704,  whereby  Sir  Thomas  Brott^all  covenanted  to   «9.  pi.  i5,iec. 
fettle  500  /.  a  year  on  his  then  intended  wife  Mary  for  her 
life^  for  her  jointure. 

Sir  Thomas  Bromfall^  foon  after  tlie  marriage,  died-,  and 
dame  Mary^  his  widow,  brought  her  bill  in  equity,  to  recover 
her  500  /.  per  annum,  and  the  arrears  and  future  payments. 
And  whereas  the  Lady  Bromfall  had  agreed  to  buy  in  a  mort- 
gage on  part  of  the  real  cftate  of  Sir  Thomas  Bromfa/l,  com- 

prifed 
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Lord  Cabti-  prifed  in  thefe  articles  -,  on  the  5th  of  March^fepttmo  Amsty  \t 
FAtcaAft.  was  decreed  by  the  Lord  Chancellor  Cowper^  that  the  poiTeflion 
of  certain  lands  mentioned  in  the  decree,  part  of  the  real  eftatc 
of  Sir  Thomas  Bromjally  and  which  was  liable  to  a  mortgage 
before  made  thereof,  (houUl  be  forthwith  delivered  to  the  Lady 
Bromfall  \  and  that  the  tenants  thereof  (hould  pay  their  ar- 
rears of  rents  and  future  rents  to  her,  and  that  (lie  (hould  en- 
joy the  fame,  until  (he  (liould  be  reimburfed  what  (he  (hould 
[  '98  3  have  paid  towards  the  mortgage  on  tlie  eftate,  with  intereft, 
and  like  wife  all  arrears  of  her  annuity  or  yearly  rent  of  500  /. 
with  coils,  and  the  Mafter  to  fee  what  the  fame  (hould 
amount  to» 

Lady  Bromfall  married  Doftor  Herbert ;  whereupon  the  fuit 
being  revived,  the  Mailer  reported  4^27  /.  15  x.  7  rf.  to  be  due 
for  the  arrears  of  this  rent  at  Lady -day ,  1714  ,  which  report 
was  confirmed.  By  indenture  dated  the  9th  of  June,  ^T^99 
Do£lor  Herbert  afligned  the  faid  arrears  of  4527/.  15  /•  7^/. 
and  all  fubfequent  arrears,  together  with  all  benefit  of  the  faid 
decree,  and  the  proceedings  diereupon,  to  the  Lord  Carteret 
and  Sir  Qenunt  Cotterelly  and  alfo  demifed  the  faid  annuity  or 
yearly  rent  of  500/.  unto  them  the  faid  Lord  Carteret,  and 
Sir  Clement  Cotterell,  for  ninety  years,  if  Do^ior  Herbert 
and  Lady  Bromfall  his  wife  (liould  fo  long  live  ;  and  by  deed 
poll  dated  the  12th  of  the  faid  June,  1729,  it  was  declared* 
that  the  faid  aiTignment  was  intended  to  veil  the  property  of 
the  faid  debt  in  the  faid  truflees,  in  trud,  that  after  the  Lady 
BrotnfalPs  death,  and  not  before,  they  (hould  pay  500/.  due 
from  Do£lor  Herbert  and  his  faid  wife,  to  Sir  Tkomas  Crofs, 
Baronet ;  and  afterwards  (hould  pay  3900/.  to  the  Lady  Gran^^ 
ville^  in  full  of  all  demands  due  to  her,  and  in  trud  to  pay  the 
refidue  to  fuch  perfons,  and  in  fuch  manner,  as  he  by  his  deed 
or  will  (hould  appoint. 

In  October,  1729,  Do£lor  Herbert  died:  afterwards  Lady 
Bromfall,  furviving  her  faid  hufband,  died  on  the  2d  of  April, 
1730. 

Under  this  afiignment  and  deed  of  trud  made  by  Do£lor 
Herbert,  Sir  Tkomas  Crcfs  claimed  his  debt  of  500  /.  upon  a 
bond  due  from  Do£lor  Herbert  \  Lady  Granville  alfo  claimed 
tlic  3900  /.  by  way  of  debt  due  from  Uie  faid  Do£lor  Herbert. 

And 
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And  the  affignment  being  voluntary  as  to  the  furplns,  thfe    LohCaiti- 
tjaeftkm  was,  whether  the  adminiftratrix  of  Doftor  Herberty      Pascrai.. 
who  was  the  defendant  Sufannah  Herbert,  or  the  adminiftratrix 
of  Lady  Bromfall^  who  was  the  defendant  Elizahith  Pafchal^ 
was  intitied  to  this  fuiplus  ? 


And  firft  it  was  admitted  on  all  fides,  that  if  a  man  in  his 

own  right  be  intitied  to  a  bond,  or  other  chofe  en  MHiofti  he  may 

a.ifign  it  without  any  confideration  $  but  here^  it  was  faid,  was 

a^  cbofe  en  aBion,  wliich  the  hufband  had  .only  in  right  of  his 

^wife,  in  which  cafe  he  had  no  {a)  abfolute  title  to  it,  but  only 

^^  right  to  endeavour  to  reduce  it  into  pofleffion,  if  he  could, 

^Xtmng  the  joint-lives  of  him  and  his  wife :  which,  if  he  fhould 

VMDt  be  able  to  do,  the  fame  would  remain,  as  it  was  origi- 

:x^al}y  in  the  wife ;  for  which  the  cafe  in  2  Verfi.  401.  of  Bur- 

verfos  Kinafton,  was  cited,  and  relied  upon  as  in  point  % 

lie  court  alfo  appearing  to  be  of  the  fame  opinion. 

^jf  It  was  agreed,  that  where  the  baron  is  thus  intitied  to 
^^^  ebofi  en  aBion  L.'D],  as  he  may  releafe  or  forfeit  it,  fo  if  he 
'du>uld  affign  it  for  a  valuable  confideration,  (as  had  undoubt- 
'^^^dIy  been  done  in  the  principal  cafe,  in  refpcft  to  Sir  Tlxtnas 
^Oroff  and  Lady  Granville)  it  would  be  good. 

fcemiy  if  there  be 

^dlji  It  was  alfo  admitted,  tliat  in  the  principal  cafe  there 

^^iras  a  fiverfity  betwixt  the  arrears  of  rent,  that  accrued  during 

"tte  coverture,  and  fuch  as  had  grown  due  before  the  coverture; 

^^d  that,  as  the  profits  of  the  wife's  land  would  belcfng  to  the 

Inxfbaad  dhring  the  coverture,  fo  the  rent  iffuing  out  of  the 

llnd  ddring  that  time,  and  which  was  payd)Ie  by  the  ter-tc- 

TOnt  in  tdpe£l  -of  the  profits,  might  belotfg  to  the  hufband  % 

fwr  which  reafon,  the  authorities  fay,  tbit  the  hufband  may 

alone  avow  fbt  rent  incurred  during  die  cbvcrttire  (*). 


A  mao  pofTefled 
of  a  cbofe  en 
aAiun,  in  hie 
own  right,  mvf 
•Align  it  though 
w'lthoot  a  con* 
fideratlon. 
(«)  Ante  87. 
Jones  V.  Earl  of 
Slcaflford. 


naron  pofteiTed 
of  a  chofe  en  . 
aAion  in  fight 
of  hit  win^*,  may 
aflign  it  for  t 
valuable  con- 
fideration. 
Secus,  atlC 
00  confideration^ 

[   200   ] 


(i)  liioii.Ab, 


[D]  It  M  to  be  obfcnred,  that  in  aU  cafes  whel^  a  huftand  makes  a  fettlcment 
pf  bit  own  eftatc  on  his  wife,  in  confideration  of  her  fortune  5  the  wife's  portion, 
tlfough'confiftlifg  ofcbofes  en  affHon^  and  thoogh  there  be  no  particular  agreement 
for  that  porpofe,  is  looked  on  as  purchafed  by  him,  and  will  go  to  his  executors. 
Prcteditat  in  Chancery,  63,  CUland  vtriyx^  CUland,  and  2  Vern.  501.  Blois  and 
Martin  verfos  Lady  Hereford.  The  fame  point  appears  to  have  been  determined 
by  die  Lord  Cowper  in  the  cafe  of  Packer  verfus  IVyndbam.  Micb.  1715,  accordine 
to  the  author's  Report  of  chat  cafe.     Pre.  Cha.  ^12. 

Vot.  in-  M  But 
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LordCAiTt- 

fcST    V, 

Paichal* 


If  the  Wife  hat 
a  judgmcBt,  And 
it  it  extended 
upon  an  elegit, 
the  htifband  may 
ifTign  it  without 
a  confiderition  \ 
fo  if  a  judgment 
be  given  in  truft 
for  a  feme  foie, 
who  marries, 
and  bjr  confcnt 
of  her  trufteet, 
it  tn  poiTeflion 
of  the  hod  ex- 
tended, the  huf- 
band  may  ai!iga 
over  the  ex- 
tended intrreft  ; 
and  by  the  fame 
reafon,  if  the 
feme  has  a  de- 
cree to  hold 
and  enjoy  Undt, 
until  a  d.bt  due 
to  her  is  paid, 
and  (he  is  in 
pofTeflion  or  the 
land  under  this 
decree,  and  mar- 
riei  5  the  huf- 
band  may  a/Tign 
it  without  any 
coaAderatior. ;   . 
for  it  \\  in  na- 
ture of  an  ex- 
tent. 
[♦201    ] 

(a)  1  Vera,  7. 
%  Vern.  17. 
Tuder  verfuf 
S^iA^nt,  Tre.  Cha. 


But  with  regard  to  the  decree  obtained  for  thefe  arrears  bf 
the  hufband  and  wife,  it  was  infifled,  that  this  did  nOt  any 
way  ahei  the  cafe,  for  that  the  decree  was  but  in  nature  of  a 
judgment,  and  if  tliere  fhould  be  a  joint  judgment  obtained  by 
the  hufband  and  wife,  and  the  hufband  in  his  life- time>  with- 
out any  confideration,  (liould  aflign  it,  this  would  not  prevent 
the  judgment  (nor  by  the  fame  reafon  a  decree)  from  furviving 
to  the  wife,  if  the  hu(band  (bould  die  firfl,  as  he  did  in  this 
cafe  \  and  that  confequently  the  adminiftratrix  of  the  Lady 
Bromfall  was  intitled. 

The  Lord  Cliancellor  took  time  till  the  next  day  to  confider 
of  it,  when  he  declared  it  to  be  his  opinion,  that  not  only  Sir 
Thomas  Crofs  and  Lady  GrofwilU^  ( in  truft  for  whom  this  af- 
(ignment  was  made)  as  they  were  jud  creditors,  and  fox 
a  valuable  confideration,  were  intitled  to  the  benefit  of  fuch 
aflignment  \  but  that  alfo  confidcring  how  this  cate  was  *  cir- 
cumftanced,  even  tlie  voluntary  aflignment  of  the  furplus  of 
the  arrears  by  Doftor  Herbert  altered  the  property,  and  would 
intitle  his  adininiftratrix  thereto  in  preference  to  the  admini- 
ftratrix  of  tlie  Lady  Bromfall  \  for  that  the  decree  faid,  the 
Lady  Bromfall  fhould  hold  and  enjoy  the  premiflcs  until  paid, 
and  that  the  tenants  fhould  attorn  to  her.  Now  it  was  ad- 
mitted, that  under  this  decree  Dodoi  Herbert  and  Iiis  lady  were 
in  pofleifion  until  the  Do£lor's  deatli ;  the  confcquence  of 
which  was,  that  tliis  was  an  equitable  extent,  and  to  be  taken 
as  it  fliould  he,  were  it  a  legal  cxicni  •,  in  wliich  caie  it, would  be 
very  plain,  that  the  hufband  alone  might  have  alfigncd  the  ex- 
tended interefl,  as  in  the  prefent  cafe  he  had  done*,  that  fuppofe 
a  judgment  be  given  to  A.  in  trull  for  a  f^rme  fole,^  who  mar- 
ried •,  and  the  cognizee  of  the  judgment  in  trull  for  the  wife, 
and  the  wife  thereupon,  by  the  confcnt  of  fuch  truftee,  is  in 
pofTcinon  of  the  land  extended  \  furely  tlie  hufband  in  fuch 
cafe  might  alone  aifign  over  this  extended  interefl,  as  he  might 
the  trull  of  a  term  to  which  his  wife  is  intitled  ;  according 
to  a  folemn  rcfolution  of  this  court,  and  which  was  af- 
firmed in  the  Houfc  of  I^ords  in  (j)  Sir  Edivard  Turners  cafe. 

419.  Packer  verfus  Wyodham. 

Wherefore  his  Lordfliip  wa;5  opinion,  firft,  that  Sir  Thomas 
Crofs  fliould  be  paid  the  money  due  on  his  bond  \  next,  that 
the  Lady  Granville  was  intitled  to  her  3900  /.  and  that  tlic 

furpluft* 
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furplus  of  the  arrears  did  belong  to  the  adminiftratix  of  Doftor  ^^^  C  a  •  t  t- 

Herhert  and  not  to  the  adminiftratrix  of  his  wife  the  Lady  Paschal.] 
Bremfall{i). 

llils  <iecree  w^s    alfterwards  affirmed  in  tlie  Houfe  of 
Lords  (2). 


(i)  Vide  Sfuib  V.  frynn,  ante,  i  vol.  (2)  4  Bro.  P.  C.  168. 

378. 


M:; 


t   t02   ] 


D  t 
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Cafe  50. 

Lord  Chancellor 

KlMC. 

%  Eq.  Ca.  Ab. 
%4t.   pi.  29. 
Holband  and 
wife  fue  for  a 
legacy  giyeo  to 
the  wife  I  the 
court  will  not 
compel  the  pay- 
ment of  it*  uo- 
lefsthe  hufband 
roakei  fome  fet- 
tlemeoc  00  the 
wife. 


[   203   ] 


Brown  &  Ux'  v^r^s  Elton. 

On  an  Appeal  from  a  Decree  at  the  Rolls* 

SI  R  John  firovm  married  a  young  gentlewoman,  who  hsA 
a  legacy^of  400/.  left  her,  payable  at  her  marriage.  Sii" 
John  Brown  demanded  the  legacy,  but  the  executor  rcfufed  ta 
pay  it,  unlefs  fome  fettlcment,  or  provHion  were  made  for 
the  lady  ;  but  on  thofe  terms  offered  to  pay  the  legacy.  Sir 
John  refufed  to  make  any  fettlement,  (nor  as  yet  had  he  made 
any)  and  with  his  wife  brought  this  bill  for  the  recovery  of 
the  legacy. 

The  caufc  being  firft  heard  at  the  Rolls,  it  was  there  order- 
ed, that  the  plaintiff".  Sir  John^  fliould  make  his  propofals  be- 
fore tlie  Mafter,  and  (hould  alfo  pay  the  colls  of  the  fuit,  inr 
regard  it  appeared,  that  the  defendant,  the  executor,  as  well 
before  the  bill  was  brought,  as  alfo  by  his  anfwer,  oStxtA  tOf 
pay  the  legacy,  on  Sir  John's  confenting  to  make  the  fettle- 
ment on  his  lady. 


And  now,  on  Sir  John*s  appealing  from  this  decree  to  the 
Irord  Chancellor,  it  was  infifted  by  the  Attorney  General  and 
Mr.  IVilUsj  that  this  being  a  legacy  given  out  of  a  perfonal 
cftate  only,  the  plaintiff  and  his  wife  might  have  fucd  for  the 
fame  in  the  fpiritual  court,  and  recovered  it,  without  being 
tied  down  to  any  terms  of  making  a  fettlement  \  :ind  meafures 
of  juftice  ought,  as  much  as  pofEble,  to  be  uniform  and  con- 
fident in  all  courts ;  that  as  this  was  a  mere  perfonalty,  which 

wfe^rec^ir**  ^he  hufband  might  releafe  (/j),  the  impofing  terms,  upon  hun, 
was  taking  from  him  the  benefit  of  the  law.  Befides,  400  /. 
was  a  fmall  fum  to  require  a  fettlement  for ;  and  there  have 

{h^  Aaams  T.      been  inftaiices  [b)  where  equity  has  refufed  to  compel  the 
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laying  out  very  fmall  portions ;  that  fince  the  executor  had      Brown  v. 

admitted  aflets^  he  was  rather  to  be  looked  on  as  a  debtor  for 

this  400/.  than  as  a  truftee;  and  fuppofing  it  to  be  the  cafe 

of  a  common  debt,  it  muft  feem  a  pretty  (Irange  defence 

made  by  a  debtor,  when  fued  by  his  creditor,  to  f:iy,  "  I  will 

^  not  pay  your  debt,  becaufc  you  have  not  made  a  jointure  or 

**  fettlcment  on  your  wife." 

In  atif^rcr  to  which  it  Was  urged  for  the  defendant,  that  thofe 
who  would  have  equity,  ought  to  do  equity  \  that  where  the 
liufbahd  could  recover  the  wife's  portion  at  law,  equity  would 
net  interpoTe,  fo  as  to  compel  a  fettlemcnt  or  provifion  for  the 
wife  ;  but  where  the  huftand  comes  here  to  be  affifted  in  re- 
covering his  wifc*S  portion,  this  court  may  give  their  affift- 
ancc  to  what  ticrms  they  (hall  think  reafonaWe,  and  [  204  ] 
nothing  can  be  more  reafonable  than  tliat  care  (liould 
be  taken  to  make  a  proper  provifion  for  the  wife,  and  the 
ifliie  of  the  marriage ;  that  agreeable  to  this  has  been 
the  conftant  praflice,  as  in  2  Vern.  494.  Lady  Oxenden's  cafe, 
where  it  is  faid  by  the  Lord  Keeper  [lyHghtf]  that  a  court  of 
equity  will  oblige  a  hufband,  who  comes  there  for  his  wife's 
portion,  to  make  a  fettlcment  upon  her  by  way  of  jointure, 
or  to  fecure  a  maintenance  to  her,  in  cafe  flie  furvives.  So 
in  2  Fern.  626.  Lupton  &r  JJx*  verfus  Tewpejl  £9*  al\  a  diver- 
fity  is  taktn  by  the  Lord  Cowper^  between  a  hufhand  and  wife's 
coming  into  equity,  to  demand  an  execution  of  tlie  truft  of  a 
real  eftate,  (in  which  cafe  the  court  will  make  no  terms  with 
the  hu(band,  forafmuch  as  when  tlie  wife  has  recovered  the 
eftate,  Ihe  may  keep  it ;)  and  where  a  huiband  fiies  there  for 
a  perfonal  demand,  in  right  of  his  wife  \  becaufe,  as  this  latter, 
when  recovered,  will  belong  to  the  hufband,  therefore  this 
court  may  infill  upon  terms,  as  being  in  diminution  of  his  right. 
Alfothe  cafe  oijacohfon  verfus  Williams  {a)  was  cited,  where  /^n  VoJ,  i  jft, 
Ac  hufband  was  a  bankrupt,  and  intitled  to  a  legacy  given  to 
his  wife  dumjola^  and  the  aflignees  under  the  commiflion  fued 
for  this  legacy ;  whereupon  the  Lord  Cowpery  and  after  him 
the  Lord  Macclesfield  denied  relief,  until  fome  provifion  was 
made  thereout  for  the  wife  ;  for  that  the  aflignees  under  the 
commiifion  could  be  in  no  better  condition  than  the  huiband, 
th6  bankrupt  himfelf ;  and  he  would  not  have  been  intitled 
thereto  without  providing  for  his  wife.  So  in  the  cafe  of  Dcd 
verfus  Hall^  on  the  laft  day  of  petitions  before  the  prefent 

M  3  lord 
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BtowN  V,  Lord  Chancellor,  the  huftand  was  not  allowed  to  have  Us 
wife's  portion,  without  firft  making  his  propofals  before  a 
Af after,  in  order  to  a  fettlement  or  prorifion  for  her. 

[  205  ]  Neither  was  it  material,  what  the  fpiritual  court  would 

have  done,  had  the  hufband  and  wife  applied  there  for  the  le* 
gacy ;  fince,  as  this  was  the  conftant  praAice  of  this  court^ 
and  a  reafonable  one  too,  there  could  be  no  colour  to  make  a 
different  rule  here  from  what  had  been  obferved  in  like  cafes  : 
*  and  though  the  fum  was  but  400/.  ftill  it  was  fomething,  an4 
might  f(prve  to  fupply  th^  wife  with  the  bare  neceffarirs  of 
life  ;  that  the  defendant*  the  executor,  could  not  be  confider^ 
ed  as  a  mere  ftranger,  for  he  was  related  to  the  wife,  and  con- 
fequently  under  a  doubly  obligation,  both  as  her  relation  and. 
trufiee,  (every  executor  being  a  truftee  for  the  performance  of 
the  will)  to  fee  her  provided  for  in  the  moft  beneficial  manpe^. 

Lord  Chancellor  :  I  found  it  to  be  the  pra£lice  at  my  coming 

into  this  court,  to  inforce  the  hufband,  before  he  recovers  by 

the  aid  ( I )  of  equity  his  wife's  portion,  to  make  a  fettlement ; 

and  as  fuch  praAice  has  fo  long  obtained,  I  (hall  not,  at  this 

time,  take  upon  me  to  alter  it ;  although  it  feems  to  break  in 

(m)  See  Milner    **P°"  *^  ^^&^^  (^)  ^*^^»  which  the  hufband  has  to  his  wifc^s 

T.  Coiqiifr,         perfonal  eftate  j  and  this  method,  however  intended  originally 

as  a  cautionary  provifion  in  favour  of  the  wife,  has  fometimes 

proved  inconvenient,  but  yet  cuftom  and  long  ufage  have  fuf- 

ficiently  eftablifhed  it ;  neverthelefs  1  will  reverfe  that  part  of 

the  decree  below,  which  orders  the  plaintiff,  Sir  John  Bro^^n^ 

pn«  ©ttglit  not     to  pay  cofls  to  the  defendant  \  for  I  will  not  condemn  a  man 

tS^J  wftHn*''  ^^  P^y  ^^^^  ^^^  infifting  upon  a  right,  which  ♦  tlie  law  gives 

this  conrt,  for     him :  fo  let  there  be  no  cofls  [A]  on  either  fide ;  but  as  the 

right' which  the   plaintiff,  Sir  John  Brown ^  now  offers   to  make  a  fettlement 

44wj^ivet  him.     ^pon  his  wife,  that  fettlement  mufl  be  made  at  his  own  charge. 

[A]  Seiifiufr'  the  equity  of  this  pa^t  of  the  decree,  whereby  the  executor  wat 
to  pay  cofts  out  of  his  own  pocket,  (that  being  the  confcquence  of  ordering  no 
^ofls  on  either  fide)  foj  a  conduct  which  the  court  itfcJf  has  ever  approved  of. 

(l)  Vide Harr;/o»v,Biiekle,  i  Stra.  /on  v.  Moul/on^  2  Atk.  420.  Jttvrne^ 
A $9.  Milner  v.  Calmer,  ante,  2  vol.  General  v.  H'hornuooJy  i  Vez.  53S. 
639.  Jdams  v.  PUrce,  ante,  n.  Jnv-     Jacgbfon  v.  fViUiams^  ante,  1  vol.  383. 
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Nightingale  &  Others  verfus  Earl  Ferrers.        Cafe  51. 


nO B E RTf  late  Baron  (afterwards  Earl)  Ferrers^  was 
feifed  for  his  life  only  of  his  family  eftate,  with  remainder 
to  his  firft,  l*fc.  fon  in  tail  male  fucceilively.  'ihc  Lord  /*>r- 
rers  had  feveral  fon»,  the  firft  of  whom,  named /?^^«t/,  was  an 
infant  of  about  feventeen,  and  a  very  advantageous  match 
being  agreed  upon  betwixt  the  faid  eldeft  fon  and  the  only 
daughter  of  Sir  Humphrey  Ferrers  \  articles  were  entered  into 
dated  26th  of  September^  1688,  and  the  Lord  Ferrers  and  his 
eldeft  fon  Robert  were  parties  to  and  fealed  the  faid  articles, 
whereby  the  Lord  Ferrers  covenanted,  that  he  and  his  faid 
eldeft  fon  ihould  within  a  year  after  the  fon  fliould  come  of  age, 
by  fine  or  recovery,  or  fuch  other  good  conveyances  or  alTur- 
ances  as  the  young  lady's  counfel  (hould  advife,  convey  and 
fettle  the  bulk  of  tlie  family  eftate,  as  to  all  the  premiffcs  (ex- 
cq)t  the  manors  of  AJlwell  and  Falcott)  to  the  ufc  of  the  Lord 
Ferrers  for  life ;  and  as  to  the  manors  oiAJlwell  and  i^fl/fc//,  from 
the  time  of  the  fine  and  recovery  fufFered,  and  as  to  the  reft  of 
the  premafles  from  the  death  of  the  Lord  Ferrers^  to  the  ufe  of 
the  ixARobert"^  Shirley  for  life,  remainder  to  his  firft,  i^c,  fon 
in  tail  male  fucceflively,  remainder  to  the  ufe  of  liis  younger 
brothers  for  their  lives  fueccffively,  remainder  to  their  firft,  ksfc. 
fon  in  tail  male  fucceffively,  with  a  power  to  the  Lord  Ferrers^ 
the  father,  to  revoke  all  the  ufcs  except  thofc  limited  to  his 
eldeft  fon,  and  his  tlien  intended  wife,  and  their  iiTue  male. 

articl«<  not  fufficienc  to  declare  the  ufes  of  the 


Sir  JostYH 
Jekyll, 
Mafler  of  the 
Rollt. 

Tht  father  ten- 
ant  for  life, 
renoainHe"  to  the 
fon  in  tail,  with 
rtmainder  over. 
The  fnn  it  aa 
infant,  and  on 
an  advantagcoui 
propofal  for  the 
fon*<  marriage, 
the  father  and 
infant  fon  join 
in  marnage  ar- 
ticles and  th« 
father  on*y  co* 
Tenants,  that 
within  a  year 
aftrr  the  lon'i 
comng  to  age, 
the  father  and 
fon  wil!  join  in 
a  fine  and  re- 
covery of  the 
family  eOate  to 
divpr»  ufet. 
Theinlantfon 
feali  the  deed, 
and  within  a 
year  after  he 
comea  to  age, 
j<'in«  with  bit 
father  in  a  fine 
and  rccovf  ry  ; 
the  infant  fon't 
fealmgof  (hefe 
fine  and  recovery. 


The  marriage  took  effe£l,  and  the  infant  eldeft  fon,  having 
thus  during  his  infancy  fealed  this  deed  together  with  his 
Cather^  afterwards  came  of  age,  and  purfuant  to  the  covenant 
within  the  year  after  coming  of  age,  (viz.)  in  Mlchaehnas 
term  then  next  following,  joined  with  his  father  in  levying  a 
fine  ^nd  fuiFering  a  recovery  5  but  there  was  no  deed,  after 
the  moft  diligent  fearch,  to  be  found,  for  leading  the  ufes  of 
this  fine  and  recovery.  Afterwards  the  Lord  Ferrers  revoked 
Ae  ufes  of  all  the  premifles  limited  to  his  younger  fons  and 
flicir  ilTue,  except  as  to  the  manors  of  JJlweli  and  Fulcott. 

M  4  Robert 


[  ^207  ] 
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NfCHTiH-      Robert  Shirley  the  cldcft  fon  foon  after  died,  as  did  alfo  his 

£frlFi«tx*Rt.    faid  wife,  leaving  iffue  only  one  daughter,  fmce  married  to 

the  pre  lent  Earl  of  Northampton.     And  the  late  Earl  Ferrers^ 

and  alfo  the  fons  that  were  elder  than  the  prefcnt  Earl  Ferrers^ 

(who  had  been  found  a  lunatick)  were  dead  without  iflue  male. 

This  matter  was  formerly  ftirred  before  the  Lord  J^ngi^iho 
was  of  opinion,  that  the  faid  articles  could  be  intended  as 
preparatory  only  to  fomething  further,  and  would  not  of  them- 
(clves  amount  to  a  declaiation  of  the  ufes.  But  now  coming 
on  again  before  his  Honor, 

On  behalf  of  the  prefent  Earl  Ferrers  it  was  objefted,  that 
[  208  ]      thcfe  articles,  that  were  executed  by  the  Lord  Ferrers^  the 
father,  and  his  infant  fon,  were  fuffieient  to  declare  the  ufes 
of  the  fine  and  recovery. 

Thedc-Jofan        Firjl^  For  that  an  infant's  deed  i^  not  void,  but  only  void-? 
ipftotoDly  void-  ^j^jg  .  f^y  ^j^j^j^  ^gj^f^^  ^^  ;„fj^^^  ^^jjQ^  pl^^j  ^^^  ejfaaum  tQ 

his  deed,  as  a  feme  covert  may. 

Secondly^  Becaufe  when  the  infant  in  the  principal  cafe 
fealed  the  deed,  tho'  there  was  no  covenant  from  him  to  levy 
the  fine,  and  fufier  the  recovery  and  declare  the  ufes  thereofi 
(thefe  covenants  being  only  his  father's  \)  yet  the  infant  fon't 
fealing  and  executing  the  deed  had  this  cScfXy  (Wz.)  to  fliew 
his  coufent  to  the  deed,  and  confequently  his  agreement  Uiaf 
the  fine  and  recovery  fliould  enure  to  the  ufes  of  the  deed. 
And  fuppofing  that,  after  this  declaration  of  the  ufes  by  the 
father,  the  fon  had  faid  no  more  in  the  deed  than  tliat  he  con* 
fcnted  and  agreed  that  tlie  fine  and  recovery  (hould  be  to  thefe 
ufes ;  this  would  have  been  fufficient  to  have  declared  the  ufesj 
and  furcly  thus  much  was  implied  by  the  infant  fon's  having 
executed  tlie  deed. 

>fopredfc  form  ^hlrdly^  That  a  very  fiight  thing,  and  words  though  very 
of  words  icqui-  improper,  will  yet  ferve  to  declare  the  ufes  of  a  fine  or  reco* 
the  ofet  of «  fine  vcry,  which  require  no  ftt  form  of  words  for  that  purpofe,  but 
beiV"uffic?ent^  ^^^f  ^^^^^  ^°  ^^^  ^^  intent  of  the  parties.  Now  her^ 
if  the  meaning  was  fufficicnt  evidence  of  fuch  intent :  and  tliough  this  was 
jppeJi^'  ***  done  by  an  infant ;  ytt  when  the  infant  came  of  age,  and  had^ 
within  the  exaft  time  limited  by  the  articles,  levied  a  fine 
and  fuftered  a  recovery  \  as  his  execution  cf  the  deed  before 

fbew^d 
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(hewed  his  original  intention  to  be,  that  the  fine,  fafr.  fliould  Kightim- 
be  to  thofe  ufes :  fo  his  joining  with  his  father  in  the  fine  ^„\  Fsa«SBt« 
and  recovery,  as  foon  as  he  came  of  age,  manifefted  a  con- 
tinuance of  fuch  intention.  And  as  a  proof  that  an  infanf^ 
deed  is  not  void,  but  voidable  only,  the  common  cafe  was 
mentioned  of  an  infant's  making  a  leafe,  referving  a  rent,  thift 
leafe  is  Ibble  to  be  avoided :  but  if  the  infant  comes  of  age, 
and  accepts  the  rent,  fuch  acceptance  af&rms  the  Icafe,  and 
iioakes  the  fame  unavoidable. 

F&urtbiyf  The  infant  fan's  continuing  in  pofleflion  of  the 
vicianors  of  ^JhveU  and  Falcott^  after  he  came  of  age,  to  which 
cannors  be  could  have  no  title  during  his  fathers  life,  but  un<« 

«3er  the  articles  and  deed  of  ufes  of  this  recovery,  was  faid  to 

S^e  a  fufficient  aficnt  to  the  articles. 

Fifthly^  Suppofe  the  fon  had  been  an  infant  as  well  at  the 
Kr  ime  of  the  recovery,  as  when  the  articles  were  executed^  this 
2~iad  been  good,  and  the  recovery  unavoidable  after  he  came  of 
^ge}  aiid  it  furely  could  not  make  the  cafe  worfc,  that  the 
4Cba  was  of  age  when  he  fuffered  this  recovery. 

Farther:  That. the  infant's  fuffering    3  recovery  in  com- 

yliancc  with  the  father's  covenant^  was  ftronger  than  a. matter 

mm  fail  ^  as  in  the  cafe  before  put  of  an  infant's  accepting  oF 

irent  after  he  came  of  age,  upon  a  leafe  made  during  his 

infancy. 

Mafier  of  the  Roils  i  Though  flight  words  will  declare  the 
life  of  a  fine,  ^c.  yet  here  are  no  words  at  all  ufed  by  the  infant 
fon,  who  did,  it  is  true,  join  with  his  father  in  executing  the 
articles,  but  it  was  the  Lord  Ferrers^  the  father  only,  who  co« 
venanted,  that  he  and  his  fon  would  levy  the  fine  and  fuifer 
the  recovery  to  thefe  ufes.  The  molt  then  that  can  be  made  of 
this  cafe  is,  that  here  is  a  fine  and  recovery  by  the  father  and 
fon,  the  one  tenant  for  life,  the  other  a  remainder-man  in 
tail,  and  the  ufes  are  declared  by  the  father,  the  tenant  for     •-  ^ 

life  only,  which  can  no  way  aflfeft  the  ufes  of  the  remainder 
in  tail*  Neither  can  it  be  reafonable  to  interpret  the  fon's 
fealing  a  deed  (fo  blind  and  uncertain  in  its  nature)  to  deveft 
fuch  infant  fon  of  the  inheritance  of  this  great  eftate,  and  to 
make  him  but  tenant  for  life  thereof.  The  cafe  put  of  an 
infant's  affirming  a  leafe  for  years  made  during  his  infancy^ 

fey 
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NiGRTiir.       by  acceptance  of  the  rent  after  he  comes  of  age,   is   not 


GALS 


lari  Fiiius.  fimilar ;  becaufe  there  the  rent  is  in  lieu  of  the  profits  of  the 
land ;  whereas  in  the  principal  cafe  no  rent  was  refervetl^ 
nor  any  inheritance  given  to  the  fon  in  return  for  the  inherit- 
ance of  tliis  great  eftate  which  the  other  fide  would  conftrue 
him  out  of  (i).  Befidesy  this  is  a  ftale  point,  given  up 
by  Earl  Wajbington^  the  prefent  Earl's  elder  brother,  who 
gave  the  Earl  and  Couutefe  of  Nortbafnptm^  15,000/.  to 
join  in  a  fine  and  recovery,  to  re-fettle  the  whole  family 
eflate,  which  accordingly  has  been  done  in  a  folemn  manner, 
and  fome  provifion  (though  a  fmall  one)  has  been  made  for 
the  unfortunate  prefent  Earl  the  lunatick.  Wherefore  the 
Mafter  of  the  Rolls,  agreeable  to  the  opinion  of  the  Lord 
Kingy  difallowed  and  over-ruled  this  claim,  as  likely  to  put 
the  lunatick  Earl  to  an  unprofitable  expence  and  an  un- 
fuccefbful  fuit*     [B] 


[B]  Sir  Ptttr  Temple  tenant  for  life*  remainder  to  his  fon  Richard  TeMpU  far 
life,  remainder  to  bis  firft,€5*f.  fon  in  tail.  Sir  Peter  Temple  by  indenture  tripanits 
(between  Sir  Petfr  of  the  fird  part^  Richard  of  the  fecond  part,  and  J,  S.  of  the 
third  part)  covenanted  to  levy  a  fine  of  the  premiifes ;  but  Richard  the  iba  did 
not  join  in  any  covenant  in  the  deed,  nor  in  the  fine,  but  Jealed  the  deed.  And 
by  Hale  Ch.  J.  This  can  be  no  furrender,  in  regard  the  remainder-man  cannot 
furrender,  but  only  releafe  to  the  tenant  for  life.  And  the  bare  fe«iling  the  deed 
by  i^/Vi'/ir^  the  fon,  will  neither  furrender  nor  releafe  his  efUte,  confequencly 
the  contingent  remainder  to  the  firfl,  ^c,  fon  is  preferved,  there  being  a  right 
of  freehold  fubfiiling  in  Richard  the  fon«  for  the  fupporting  of  this  right.  Haks 
Y.  Rijlif,    3  Keh.  326.  759.  818. 

(1)    Sed  vide   Cannel   v.   Buckle,     trafls  of   infants  in    confideration  of 
$^ite,   2  vol.  244.    as   to    the    con-    marriage. 
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Cafe  sz. 


Edmimd  Lechmere,  Efq;  Nephew 
and  Heir  of  the  late  Lord  Lech- 
mere. 


Plaintiff, 


''9 


Charles   Earl    of   Carliae,    Eliza:] 
bcth    Lady    Lechmere,    Widowl 
and  Adminiftratrix  of  the  LordP^^^"^^^^ 
Lpchmere,  &  al', 

TH  E  bill  was  brought  by  the  nephew  and  heir  of  the      *|'  Joit*^ 
late  Lord  Lechmere^  to  compel  a  fpecific  performance     MaOer  of  4e 
of  marriage  article^.  '^^***- 

CU  temp.  TaL 
Upon  the  marriage  olNkhoLs  late  Lord  Lechmere^  with  the   %  Eq.  Ct.  Ak 
Lady  Elizabeth  Howard^  one  of  the  daughters  of  the  defendant   ^'^**^,*^^ 
the  Earl  of  Carlijle,  articles  were  entered  into,  dated  30th  of  461.  pi.  17. 
Jfril^  17191  whereby,  reciting  tbefaid  intended  marriage,  the   MoneVag*^'^ 
Earl  of  Carlijle  covenanted  to  pay  the  Lord  Lechmere  6000/.  as   J®  ^  Acinic'* 
the  portion  of  his  faid  daugter,  and  the  Lord  Lechmere  cove-  taken  at  land^ 
nanted  for  himfelf  and  his  heirs,  witli  certain  truftecs,  with-  ^gf,f ** jj^j  „^ 
in  a  year  after  his  maniage,  to  lay  out  the  faid  6000/.  and   difference  wbe« 
94>ooo/.  of  his  own   money,   in  the  purchafe  of  freehold   agreed  to  be  Ui4 
lands  and  tenements  in  fee-fimple,  in  poflelfion  in  the  South  ^J'j^Yud^fa* 
part  of  Great  Britain^  with  the  confent  of  the  Earl  of  Carlijle   the  hands  of 
and  the  Lord  Morpeth ^  their  executors  and  adminiftratorsj  the  J^^hcrTitremaiM 
lands  when  purchafcd  to  be  fettled  to  the  ufe  of  the  Lord  Lech-  »"  *he  hands  of 
fl^ere  for  life  fans  wade,  remainder  to  trullees  and  their  heirs   The  agreement 
during  his  life  to  fupport  contingent  remainders,  and  after  ^iJ^'^J^S  ^j^ 
the  Lord  Lechmere^ %  death,  in  truft  to  pay  8do/.  per  annum^   ing  it  as  land. 
clear  of  all  charges,  (except  parliamentary  taxes)  to  the  de-      [  ^^*  J 
fendant  the   Lady  Elizabeth  Howard^  liis  then  intended  wife, 
for  her  jointure,  and  after  the  determination  of  thefe  refpeftive 
eftates,  remainder  to  the  fird,  l^e.  fon  of  the  marriage  in  tail 
male,  remainder  to  truftees  for  500  years,  to  raife  portions 
for  daughters  of  the  marriage,  remainder  to  the  Lord  Lechmere 
in  fee.     The  500  years  term  to  be  void  if  no  daughter,  an4 
pntil  the  purchafe  made,  the  intereft  to  be  paid  to  the  feveral 

parties 
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LicMMiii      parties  that  would  have  been  intitled  to  the  rents  and  profits  of 
C««4.iii<.      ^c  ^^^^  when  pardiafed,  at  the  rate  6i  $Lper  cent^ 

The  marriage  took  effedl,  and  the  Lord  CatUJte  paid  4000/. 
part  of  the  portion  to  the  Lord  Lechmere^  and  gave  his  bond 
for  the  remaining  2000  /•  which  had  alfo  been  fince  paid  to 
the  defendant  the  Lady  Lechmrt. 

The  Lord  Lechmere  was  feifed  of  fome  lands  in  fee  at  the 
time  of  the  marriage  of  about  300  /.  per  annum^  and  after  his 
marriage  purchafed  fomeeftates  in  fee  of  about  500/.  per  an» 
num,  and  fome  eftates  for  livesi  and  other  reverGonary  eftates 
in  fee,  expectant  on  lives,  and  contraded  for  the  purchafe  of 
(bme  eftates  in  fee  in  pofleflion,  and  on  the  18th  oi  June^ 
1727,  died  inteftate,  without  ifliie,  and  without  having  made 
^  fettlement  of  any  eftate.  None  of  the  purchafes  or  con- 
Irads  were  made  by  the  Lord  Lechmn-e  with  the  confent  of 
the  truftees.  Mr.  Lechmere^  his  Lordfhip's  nephew  and  heir, 
brought  this  bill  to  have  a  fpecific  performance  of  the  articles^ 
and  the  30,000  /.  laid  out  as  therein  is  agreed,  and  to  have  in* 
tereft  at  the  rate  of  5  /•  per  cent,  in  the  mean  time. 

The  defendants  in  their  anfwer  infifted  ;  that  the  Lord  Leek 
[213]  mere  intended  only  a  provifion  for  the  lady  and  the  iflue  of  the 
marriage  :  and  the  plaintiff  claiming  under  the  limitation  oi 
the  remainder  in  fee  to  the  right  heirs  of  the  Lord  Licbmere^ 
the  articles  as  to  him  were  voluntary,  and  therefore  onght  not 
to  be  carried  into  execution  in  his  favour,  to  the  prejudice  of 
the  widow  and  next  of  kin ;  that  the  whole  real  eftate  of  the 
Lord  Lechmere^  or  at  leaft  fo  much  as  was  purchafed  or  am* 
tra£ted  for  after  the  marriage,  fhould  be  fubjecl  to  the  lady^ 
jointure  of  800/.  per  annum^  and  tliat  the  whole  30,000/* 
with  the  reft  of  the  perfonal  eftate,  fliould  be  diftributed  ac* 
cording  to  the  ftatute. 

Upon  this  cafe  Sir  Jofeph  Jchyll^  Matter  of  the  Rolls,  after 
deliberation,  thus  delivered  his  opinion. 

Thequeftion  upon  thefe  articles  is,  whether  the  heir  at  law 
be  intitled  to  have  this  30,000/.  taken  out  of  the  perfonal 
eftate  and  invefted,  purfuant  to  the  articles;  or,  in  other 
words,  whether  the  fame  be  to  be  taken  as  land  ?  and  I  hold 
that  it  muft,  for  thefe  reafons : 


pc  Term.  S.  Michaelis,  173  jt  213 

AVy?,  For  that  the  Lord  Lechnere  was  compcllaWc  in  equity      ^^^^^ 
to  lay  ottt  this  30,000  /.  and  fettle  it  agreeably  to  the  articles.        Caausi.*. 

Secondly i  BecauTe  the  Lord  Lechmere  living  after  the  year 
^thin  which  tinu:  the  purchafe  was  to  be  made  and  fettled, 
W  broken  his  covenant. 

Thirdly^  For  that  in  confequence  thereof,  the  truftecs  might 
We  brought  their  bill^  and  have  compelled  hisLordfliip  in  hi« 
life-time  to  make  fuch  purchafe  and  fettlement. 

Fourtljj  For  that  the  truftees  not  commencing  their  fuit  in 
equity,  or  at  hw,  (hail  not  prejudice  any  perfon  indtled  to  have 
thb  fettiement  made.     And 

Fifthly^  In  regard  the  kind  defcended,  and  which  was  undtft      C  1^4  I 
die  vahie  of  what  the  Lord  Lecbmen  was  bound  to  fettle,  (hall 
lot  be  taken  for  or  towards  a  fatisfaflion  c^  the  lands  articled 
10  be  fettled. 

With  refpe£l:  to  the  firfi^  it  is  mod  plain,  and  according  to 
die  exprefs  words  of  the  articles,  that  the  Lord  Lechnure  was 
bound  to  lay  out  the  fum  of  30,000/.  in  the  purchafe  of 
freehold  lands  in  fee-fimple,  and  to  fettle  them  purfuant  to  the 
articles,  and  this  within  a  year  after  the  date  of  the  articles ; 
this  feems  fo  evident,  that  nothing  will  be  attempted  ta  be  faid 
againft  it. 

^ly^  It  feems  almoft  equally  clear,  that  the  Lord  Lechn^%, 
not  having  made  this  purchafe  and  fettlement  within  a  year  wa» 
a  breach  pf  his  covenant.  It  has  indeed  been  obje£led,  that 
fomething  was  tabe  Aone previoujly  by  the  truftees,  (viz.)  that 
they  were  to  confent ;  but  my  opinion  is,  that  the  truftees 
were  not  to  do  the  firft  a£l :  the  Lord  Lechmere  ought  to  have 
piqpofed  his  purchafe  and  fettlement,  upon  which  the  trufteesr 
were  to  have  fignified  their  agreement  or  difagreement  there* 
to^  whereas  in  the  prefent  cafe  it  is  not  pretended  his  Lord*' 
fliip  mado  one  fingle  ftep  towands  this  fettlement  •,  cwA:* 
quently  he  had  broken  his  covemmt* 

gd/f ,  TTie  covenant  being  thus  broken  by  the  Lord  Lechmere 
the  truftees  nught  either  have  brought  an  a£lion  at  law  on  the 
^venju^ty.  Qr.  a. bill  in.  equity,  to  have  compelled  a fpecifick 
performance  thereof.  The  wife's  fortune  had  been  advanced, 
(«rs.)  4000/.  in  money,  and  200o/«  fecured  by  bond  j  fo  that 

*thc 
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I^CCITMlRft 

V.  Earl  of 


A  truftee  for- 
Waring  to  do 
what  it  «ni  hif 
office  to  do»  ibalJ 
sot  prejudke 
the  ceftuy  ^ae 
truA  }  for  then 
it  would  be  in 
the  power  of  a 
fniftee  to  zSt€t 
the  right  of  a 
ceftuy  que  truft* 


Whaferer  for  a 
vaIo9  \\t  confi- 
deration^  is  co« 
tenanted  to  be 
dene,  fhall,  in 
equity  be  look- 
ed on  ai  done  : 
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the  truftees  had  plainly  this  power ;  but  it  is  probable  fhef 
thought  all  was  fafci  and  that  the  Lord  Lechmere  was  wcU 
able  (as  indeed  he  was)  to  make  a  purchafe  ;  and  that,  in  the 
mean  time,  it  would  be  more  beneficial  to  hiih  to  receive  the 
intereft  of  the  money,  than  the  profits  of  the  land.  Now  if 
the  truftees  had,  after  the  expiration  of  the  year,  filed  theif 
bill  for  an  execution  of  thefe  articles^  a  court  of  equity  would 
and  muft,  have  decreed  a  performance.  Atid  talcing  this  to 
be  fo, 

4/A/):,  The  forbearance  of  the  truftees  in  not  doing  what  it 
was  their  office  to  have  ddne,  (hall  in  no  fort  prejudice  the 
cefiuy  que  trujls  \  fince  at  that  rate  it  would  be  in  the  power 
of  truftees,  either  by  doing,  or  delaying  to  do,  their  duty,  to 
TStOi  the  right  of  other  perfons ;  which  can  never  be  main- 
tained. Wherefore  the  rule  in  all  fuch  cafes  is,  that  ^hat 
ought  to  have  been  done,  (hall  be  taken  as  done,  and  a  rtdtf  fo 
powerful  it  is,  as  to  alter  die  ve^  nature  of  things ;  to  make 
money  land,  and  on  the  contrary,  to  turn  land  into  money ; 
thus  money  articled  to  be  bid  out  in  land,  (hall  be  taken  as 
land,  and  defcend  to  the  heir ;  and  on  the  other  hand,  land 
agreed  to  be  fold,  (hall  be  confidered  as  perfonal  eftate. 
I  Zalk.  154. 


thttfly  money  agreed  to  be  laid  out  in  land,  (hall  be  lJcco  as  land  \  it  e  converfo. 

Indeed  it  has  been  objected,  that  there  is  a  difference  be« 
twixt  money  being  depofited  in  the  hands  of  truftees  to  be 
invefted,  and  where  there  is  no  fuch  depofit,  but  a  man  co- 
venants (as  here)  to  lay  out  fo  much  money  in  land,  and  u> 
fettle  it. 


[  216  ] 

1500!.  in  the 
haodt  of  the 
wife*t  truAeet, 
sod  500 1.  in 
the  huibaad*t 
hand!  is  core- 
nanted  to  be 
laid  out  in  land« 


Reff:  But  as  to  this,  there  is  no  mailnef  of  difFercnccf  in 
reafon  \  for  the  nature  of  the  thing  is  changed  by  the  agree- 
ment, of  which  it  is  the  buCnefs  of  a  court  of  equity  to  in- 
force  an  execution.  In  the  cafe  of  Kettlehy  verfus  jltwood^ 
I  Vern.  298,  it  was  agreed  by  marriage  articles,  that  the  wife 
having  1 500  /•  portion,  the  hufband  (hould  add  500  /•  more  to 
it  \  and  that  the  whole  (hould  be  depofited  in  truftees'  hands, 


and  fettled  on 

the  bulbind  for  life,  remainder  to  the  m\it  for  life,  remainder  to  the  firil,  &r.  fon,  remainder  to  the* 
daoghrert,  remainder  in  fee  to  the  hu(band.    They   bare  iflue  a  daughter,  the  hufband  dies*  foes 
after  which  the  daughter  diei»  before  the  poichafe  nadt,  and  then  the  ^\it  dies ;  the  money  fhiil,  tt ' 
land,  go  CO  the  heir  ol  the  hiiibaiid« 

uatU 
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Until  a  convenient  purchafe  could  be  found  out  for  invefting 
tlic  fame  in  land,  which,  when  purchafed,  (hould  be  fettled  on 
the  hufband  and  wife  for  their  lives,  with  remainder  to  their 
firft,  teV.  fon  in  tail,  remainder  to  their  daughters  in  tail,  re- 
mainder to  the  right  heirs  of  the  hufband.     Before  the  making 
of  the  purchafe  the  hufband  died,  leaving  iflue  hj  his  faid  wife 
ad;^ighter,  who  died  about  a  month  old.  The  wife  adminiftred 
to  the  hufband  and  daughter ;  and  the  heir  of  the  hufband 
brought  his  bill  to  have  the  money  laid  out  in  the  purchafe  of 
land  to  be  fettled  on  the  wife  for  life  only,  remainder  to  the 
plaintiflF  in  fee ;  and  tho*  the  then  {a)  Lord  Keeper  [Not-th]  rc- 
fufed  to  make  a  decree  for  that  purpofe,  and  difmifled  the  bill, 
but  without  cofts,  yet  the  party  did  not  think  (it  to  reft  there, 
but  reheard  the  caufe  before  the  Lord  Chancellor  Jefferies  (*) 
who  decreed  for  the  heir,  holding,  that  the  money  was  bound 
b]r  the  articles,  and  fhould  be  for  the  benefit  of  the  heir,   as 
die  land  would  have  gone,  if  purchafed.     This  cafe  is  in  point, 
and  the  determination  often  allowed  to  be  right ;  wherein  it 
is  obfcrvable,  that  but  part  of  the  money,  (v/z.)  that  of  the 
wife  was  in  truftees'  hands,  the  hufband  not  having  depofited 
the  500  /•  which  he  was  to  advance  ;  and  yet  no  difference 
was  taken  with  regard  to  the  two  fums :  alfo,  there  was  a  fail- 
ure of  ifTue  of  the  marriage,  (as  here)  and  the  difpute  betwixt 
the  wife,  the  adminiftratrix  of  the  hufband,  and  the  collate- 
ral heir,  who  was  as  much  a  volunteer  as  the  remainder  man 
in  the  principal  cafe,  and  equally  out  of  the  confideration  of 
the  articles ;  notwithftanding  which  the  decree  was  as  above, 
taking  the  money  to  be  as  land,  as  well  with  regard  to  the 
collateral  heir,  as  to  the  ifTue  of  the  marriage.     So  in  2  Vern. 
10 1,  Lafiof  verfus  Fairchildj  money  by  marriage  articles  was 
to  be  laid  out  in  land,  and  fettled  on  the  hufband  and  wife, 
and  their  iflue,  remainder  to  the  heirs  of  the  wifc^  the  wife 
died  in  the  life-time  of  the  hufband  \  and  decreed  for  the 
heir  of  the  wife  againft  her  adminiftrator  \  tlie  money  being 
faid  to  be  bound  by  the  articles,  agreeably  to  the  refolution  in 
the  above  cited  cafe  of  KettUby  verfus  Atwood ;  though  no  mo- 
ney appeared  to  have  been  depofited,  and  an  execution  of  the 
agreement  was  afked  by  the  collateral  heir  at  law,  who  could 
not  be  within  the  immediate  view  and  profpcft  of  the  articles. 
And  indeed  tliis  is  no  more,  than  what  even  courts  of  law  have 


LiCIIMVtS 

V.  Earl  of 
Cailiilc* 


{s)  I  Vein.  199*  ■ 


if)  tytni.471* 


[  ai7  ] 

Money  articled 
on  marriage  to 
be  laid  out  in 
land,  and  frc- 
tled,  fhail  go  ai 
land,  though  the 
wife  be  dead 
without  iflue. 


come 


«i7 
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«^  Eiitof 
CAittittr. 

idontf  •rticled 
^  marriage  to 
W  laid  out  in 
landy  and  fet- 
tled^ltnotaflett 
even  at  law. 


dome  into;  for  which  rcafon,  when  money  by  a  marriage  agree* 
ment  is  articled  to  be  invefted  in  land,  diat  money  is  held  not  to 
be  aflfets  for  payments  of  debts,  according  to  the  cafe  of  LanJo'rence 
verfus  Beverly  J  cited  in  Kettleby  verfus  jittvocdi  where  money 
fccured  by  a  mortgage,  to  which  an  executor  was  legally  inti- 
tled,  yet,  being  articled  to  be  laid  out  in  land,  and  fettled  on 
the  iffbe  of  the  marriage,  it  was  by  Ha/e  Chief  Jufticc,  on  a 
fpecial  verdift,  adjudged  to  be  bound  by  the  articles. 

The  cafe  of  Knighis  verfus  Atkins^  2  Vem^  lo.  is  ftill 
ftronger  to  this  pitrpofe  :  upon  marriage  articles  1500/.  wa9 
the  wife's  portion^  to  which  the  hulband  was  to  add  1500/. 
the  whole  3000  /.  ^  be  inveiled  ia  land,  and  fettled  on  the 
hu(band  for  life,  remainder  to  the  wife  for  her  jointure,  re-* 
niainder  to  the  heirs  of  their  two  bodies,  ftopping  (hort  there, 
and  not  expveffing  where  the  eilate  fliould  go  afterwards.  The 
hufband  *  died  without  iflue  ;  tipon  which  \\\S  collateral  heir 
brought  his  bill  to  liave  the  money  laid  out  in  a  purthafe  of 
land  to  be  fettled  on  the  wife  for  life,  remainder  to  the  plains 
ttff  in  fee,  as-  heir  at  law  of  the  hufband.  The  obje^iion  was, 
that  it  was  reafouable  the  remainder  in  fee  (houid  go  to  the 
rig^t  heirs  of  the  furvivor,  and  confequently,  that  the  wife 
hax^ing  fiirvived,  was  intitied,  or  at  leaft,  that  (he  had  a  good 
claim  to  her  own  1500/.  of  the  land  10  be  purchafed  there- 
with ;  but  for  the  heir  of  the  huibamd  it  was  anfwered,  that 
this  muft  be  taken  as  if  the  bill  Imd  been  brought  in  the  life- 
time of  the  hufband  and  wife,  when  the  court  would  hare  de-* 
creed  the  remainder  in  fee  to  the  huiband.  Accordingly,  the 
Lord  JifftreyrAtQX^tA  the  whole  money  to  the  heir  of  th«  hot- 
band,  on  a  prefumption  that  it  was  fo  intended.  Here  then, 
the  heir  of  the  huiband  was  allowed  to  go  away  with  the  fee^^ 
though  no  money  had  been  depofited  in  th^  hands  of  tniftceSf 
though  the  heir  was  out  of  the  confideration  of  the  arcicks, 
and  though  there  was  no  exprefs  limitation  to  the  heirs  of  the 
hufband  \  which  I  take  to  haie  been  a  right  decree. 

Wkcrt  1DOW7  In  %  yirm.  227.  Symtms  verfus  Ruiter^  there  Is  this  cafe :  it 

be^lidMt^      was  agreed  by  marriage  articles,  that  500/.  of  the  wife's  por- 

m  putchafet  uA 

fettled  to  tlw  common  oies  in  a  mamafie  firttiemeat,  addiog  the  dauie,  thit  the  paichaie  Ikall  he^madc 

with  the  coofent  of  the  hoihand  aod  irfe,  it  mahes  no  diTcrfitj,  though  Rocoofeat  was  pTen  toaoy 


Honey,  part  of 
which  it  the 
Mhittd^s,  aod 
other  part  the 
ivife*s  ii  on  mar- 
f  {age  to  be  laid 
•lit  in  laadf  and 
ftttlcd  on  the 
hufband  for  life, 
remainder  to  the 
wife  for  life,  re* 
aalnder  to  the 
heira  of  their 
two  bodies,  and 
the  ufes  go  no 
further;  the 
heir  of  the  huf- 
band (hall  have 
the  whole. 


tlOQ 
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tion  {hould  be  lodecd  with  Sir  Francis  Child  and  William  Pain^  Lichmie c 
to  be  placed  out  at  interefty  until  it  could  be  invefted  in  a  pur-  CAfti.isLi« 
chafey  with  the  confent  of  the  wife  and  her  then  intended 
hufbandy  in  houfes,  or  lands  of  inheritance,  to  be  fettled  on 
the  hufband  and  wife  for  their  lives,  remainder  to  the  heirs  of 
their  two  bodies,  remainder  to  the  heirs  of  the  body  of  the 
wife,  remainder  to  the  wife's  brotlier  in  fee  ;  the  500/.  was 
depoGted  in  the  hands  of  truftees,  and  before  any  purchafe  [  ^'9  1 
made,  the  wife  died  without  iflue,  and  the  hufband  having 
afterwards  received  the  intereft  during  his  life,  died ;  upon 
which  the  wife's  brother  brought  his  bill  for  this  money,  by 
virtue  of  the  remainder  in  fee  limited  to  him,  as  brother  artd 
heir  of  the  wife,  and  alfo  as  having  adminiftration  to  her  de 
bonis  non  adminiftcred  by  the  hulband,  who  furvived  the  wife. 
Trevor^  Rawlinfon^  and  Hutchitu  were  at  that  time  Lords  Com- 
miflioncrs  of  the  great  feal,  the  two  former  of  wliom  held, 
that  the  500  /.  being  to  be  looked  on  as  money,  and  not  as 
land,  belonged  to  the  defendant  as  adminiftrator  of  the  huf- 
band ;  that  it  was  not  in  all  events  to  be  laid  out  in  a  purchafe, 
but  only  by  confent  of  the  hufband  and  wife,  who,  it  did  not 
appear,  had  ever  confented  j  and  if  it  had  been  invefted,  and  a 
fettlement  made,  the  hufband,  as  tenant  in  tail,  might  have 
barred  it  by  a  recovery.  On  the  contrary,  Hutchins  con- 
ceived, that  this  500  /.  being  money  agreed  to  be  laid  out  in 
land,  was  to  be  taken  as  land;  that  it  was  plain,  after  the 
death,  either  of  the  hufband,  or  of  the  wife,  it  was  to  be  looked 
upon  as  land,  and  the  purchafe  might  have  been  made  during 
the  life  of  the  furvivor ;  that  by  the  articles  the  furvivor  was 
intitled  to  the  interefl  only  during  his  life,  and  until  the  pur- 
chafe made  ;  and  having  no  ifTue,  he  could  be  but  tenant  in 
tail  after  pofTibility  of  ifTue  extin£l  5  that,  to  him,  this  cafe 
feemed  to  be  governed  by  the  rule  that  had  been  taken  in  the 
feveral  cafes  of  Whit  wick  ( i )  verfMsJermynj  or  Lawrence  {2)  ver- 
tus  Sever/eyyZnd  KeitMy  vcrfus  y//w'jo^,  and  muft  not,  upon  the 
fame  citcumflances,  be  deemed  perfonal  eftate,  which  in  other 
cafes  had  been  looked  on  as  land,  and  gone  as  real  eftate. 

In  this  laft  cafe  I  obferve,  it  was  admitted,  that  if  there  had 
not  been  the  claufe  in  the  articles,  that  the  purchafe  flu)uld  be 


(i)  2  Vern.  38.  (2)  2Keb.  841. 

Vol.  III.  N  made 


^ 
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made  with  the  confent  of  tlie  hufband  and  wife,  it  muft  have 
been  taken  as  land :  now  fuch  claufe  makes  no  manner  of  dif- 
ference ;  for,  upon  a  convenient  purchafe  being  propofed,  the 
court  would  have  taken  on  themfelves  to  judge  thereof;  and 
witliout  feme  reufonable  objection  made>  would  have  ordered 
the  money  to  be  hid  out  in  it,  fo  tliat  fuch  claufe  feems  to  have 
been  immaterial  in  the  marriage  articles,  and  as  if  omitted, 
and  the  opinion  of  Hutchiiu  to  have  been  M^ell  grounded. 

But  again  ft  this  there  has  been  objc£led  the  cafe  of  Chicefter 
vcrfus  Bickerjlaff^  2  Fern.  295,     Where,  upon  Sir  John  Chi- 
chejler\  marrying  the  daughter  of  Sir  Charles  Biclerftaff^  Sir 
Q^arUs  articled  to  pay  1500  /.  as  part  of  his  daughter's  portion, 
which,  together  with  1500  /.  more  to  be  advanced  by  Sir  John 
Chkhfjler^  was,  within  three  years  after  the  marriage,  to  be 
invefted  in  land,  and  fettled  on  Sir  John  Chlcbcjler  for  life,  re- 
mainder to  his  intended  wife  for  life,  remainder  to  their  firft, 
I3c.  fon  in  tail  male,  remainder  to  the  daughters  in  tail,  re- 
mainder to  the  right  heirs  of  Sir  John  tlie  hu(band.     Within 
a  year  after  the  marriage  Sir  John  and  his  lady  both  fell  ill  of 
\  the  fma!l-pox,  the  wife  died  firft,  and  three  days  after  Sir 
John  died,  without  ifl'ue,  having  made  his  will,  and  appointed 
his  fiftcr,  Frances  Chkkejler^  his  refiduary  legatee.     Sir  Arthur 
Ch'uheJIerj  the  brother  and  heir,  brought  his  bill,  claiming  the 
money  thus  agreed  to  be  laid  out  in  land,  the  remainder  in  fee 
whereof,  in  cafe  of  failure  of  ifTue  of  the  marriage,  was  10  go 
to  the  heir  of  the  dcceafed  hulband.      Scd  per  curiam ;  this 
money  which  would  have  been  land,  as  to  the  ifTue  of  the 
marriage,  yet,  now  the  hufband  and  the  wife  are  dead  with- 
out iflue,  is  turned  into  money  again,   and  under  the  power 
of  the  huftanil  to  difpofc  of  as  he  ploafed.     It  Oiould  have 
[221    ]      gone  to  his  adrainiilrator,  hud  there   been  no  wiD,  a  fortim 
will  it,  in  the  prefent  cafe,  go  to  his  refiduary  legatee* 

Now,  whh  refpeci  to  this  cafe,  it  is  remarkable,  that  the 
wife  died  within  three  years  after  the  marringe,  during  whic' 
period  the  purchafe  was  to  be  made  ;  fo  that  the  time  was  n< 
come  within  which  the  money  was  to  be  laid  out,  and  t 
then  it  continued  money;  or,  polhbly,  the  court  had  fo: 
e\idencc  to  induce  them  to  believe  Sir  John  Ch'uhejler  \o6 
on  the  money  as  pcrfoual  ell  ate:  and  if  this  docs  not  dit 
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I  it  from  the  other  cafes,  I  doubt,  in  oppofition  to  fo  many  ^"j^"* 
decrees,  the  refolution  here  given  would  hardly  be  maintain-  Carlislx. 
able. 

Afterwards  came  the  cafe  of  Lingen  verfus  Sowray,  {a)  in  ^""^^^^J^'^^^ 
1715,  reported  in  the  Book,  called  The  Abridgment  of  Cafes  in  in  Unds^and 
Equitjf  175,  where  700/.  of  the  hufband's  money,  and  700  /.   band  an^d* wife 
of  the  wife's  money,  was,  on  a  marriage,  articled  to  be  laid  and  iflue,  rc- 

...  .  ^    V    .  .      •     ^       .^.      ,1-  •     J       .      maindcr  in  fee 

outm  land,  and  fettled  on  the  huftand  for  hfe,  remainder  to   to  the  hufband, 
the  wife  for  life,  remainder  to  thefirft,  fsV.  fon  in  tail  male,  "^^1-^^%^^^ 
>tmaiiider  to  the  daughters  in  tail,  remainder  to  the  heirs  of  cftate,  tho'  che 
tbc  hufband.     The  hufband  devifed  all  his  perfonal  eftate  to  ^°2d'outr" 
lis  wife,  and  all  his  real  eftate  to  the  plaintiff,  and  died  with- 
out iffue.     Whereupon  it  was  decreed,  that  the  money  articled 
to  be  hid  out  in  land,  was  as  land,  and  could  not  pafs  by  tlic 
*?ife  rf  the  [C]  perfonal,  but  belonged  to  the  plaintiff,  as 
•fc^ilcc  of  the  real  ellate.     And  this  decree,  fir  ft  m'adc  by  the 
-'^^d  Harcourtf  in  171 1,  was  affirmed  in  17 15,  by  the  Lord      [  222  ] 

Still  later  than  this  cafe,  was,  that  of  Edwards  verfus  (a)  (j)ayol.i7t. 
^^Cottntefsofff^arwici,  decreed  in  chancery,  and  affirmed  in 
^fcc  Hoafe-of  Lords,  where  money  was  articled  to  be  laid  out  in 
^^^id  and  fettled  on  the  hufband  and  wife,  and  the  iffue  of  the 
^^arriage,  remainder  to  the  heirs  of  the  hufband.  There  was 
^fliic,  but  fuch  iffue  died  without  iffue  before  the  money  was 
^^d  oat ;  and  decreed,  that  the  money  was  to  be  looked  upon 
3^»  land,  and  ihould  go  to  the  heir.     Neither  is  the  objeaioti,   f^^h"theVI 

YoluoCcte  or 
aoty  le  iBCitled  to  the  benefit  of  thetruft ;  and  no  reaibo  that  the  truftee  (Kould  keep  tka  eftatCb 

(«)  See  alio  Precedents  in  Chan.  400,  and  vol.  i.  172.     In  which  laH  book 
^H«  caiic  is  more  fully  reported^  and  agreeably  to  the  Rcgiiler'f  book. 

[C]  It  is  obfenrable,  that  the  hnfband  might  have  devifed  this  1400/.  (fubjed 
^  Ids  wile's  cilate  for  life)  either  as  real  or  perfonal  eftate,  according  as  he  fhonld 
Wve  figni£ed  his  intention.  Thus,  if  he  had  in  his  will  defcribed  it  as  fo  much 
^Qoey  agreed  to  be  laid  out  in  land,  this  would  have  been  fu£cient  to  have  made 
^  fik  as  perfonal  eftate,  and  by  a  will  not  atteftcd  by  three  witneffes  ;  ^but  witk- 
^Hitiick  a  partkular  interpofition  of  the  teftator,  manifefling  his  intention,  itre« 
Vetted  as  land 9  and  confequently  belonged  to  the  devifee,  or  reprefentative  of 

te  real»  not  of  the  perfonal  eftate.     Determined  in  the  cafes  ofCro/s  verfus  Jd^ 

itabnki^  HiBary^  17 ig*,  Fulbam  verfus  Jones^  Mich,  1 720,  both  by  the  Lord  Ptwler. 

ktinore  p^ticularly  in  the  cafe  of  Edwards  verfos  The  Cwnteft  of  Warwich, 

wLa.  171. 

N  2  that 
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LVCMMCKS 

V.  Eirl  of 
Carlislb. 


Any  ir^luntary 
bond  good  a- 
gainft  the  e«e- 
cuCor,  (hough  to 
be  poftponed  to 
afimpieconiraA 
debt. 


[    223    ] 


A*i  father  ar- 
ticles with  a 
carpenter  to  pay 
him  I  cool*  to 
bui'.d  an  hocfe 
on  h;i  ctlatey 
thcc^rpfnicr 
•ovritarirs  Co 
build  it.  A.diesj 
the  heir  of  A. 
ihall  compel  the 
building  of  the 
houfe,  and  the 
executor  pay  for 
it. 


Artideionmar- 
r'lAge,  whereby 
money  it  agreed 
to  b«  laid  out 
in  land,  and 
fettled,  in  de- 
fault of  infue 
mile  of  the 
marriage,  on  the 
hu(band*t  bro- 
ther, ihally  if 
the  hu(band  diet 
ther,  iho*  ihey  we. 
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tliat  the  plaintiff  is  a  volunteer,  of  any  weight;  for  this  is  the 
cnfc  of  a  truft,  and  every  ce/luy  que  trujl^  whether  a  volunteer 
or  not,  or  be  tlie  limitation  under  which  he  claims,  with,  or 
without,  a  confideration,  is  intitlcd  to  the  aid  of  a  court  of 
equity,  in  order  to  avail  himfelf  of  the  benefit  of  the  truft. 
There  can  be  no  reafon,  that  the  truftee  fliould  retain  to  hb 
own  ufc  the  truft  money  or  cftate,  with  rcfpeft  to  which  he  is 
bartly  an  in  ft  rumen  t,  in  breach  of  the  confidence  repofed  in 
him.  Any  voluntary  bond  is  good  ngainft  an  executor  or  ad- 
miniftrator,  unlcfs  fome  creditor  be  thereby  deprived  of  his 
debt.  Indeed,  if  the  bond  be  merely  voluntary,  a  real  debt, 
though  by  firnple  contraft  only,  fliall  have  the  preference  }  but 
if  there  he  no  debt  all,  then  a  bond,  however  voluntary,  muft 
be  paid  by  an  extrcutor.  Befides,  in  feme  cafes,  this  court  may 
be  under  a  ncceflity  of  determining  queftions  between 
lunteers,  I  mean,  between  perfons  that  are  really  fuch,  with^ 
regard  to  thofe  from  whom  they  claim ;  as  where  the  hei,^ 
comes  to  have  his  real  eftate  difincumbered,  by  applying  tfe — 
pcrfonal  eftate  in  exoneration  thereof,  there  the  objedion  - 
being  a  volunteer  is  ftrong  againft  the  plaintiff,  and  yet  t^  ^ 
court  of  equity  muft  determine  the  point. 

In  2  Vcrti.  322.  Ho/t  vcrfvLS  Ho/l,  the  father  of  J.  S.  s^rticr  7^, 
with  a  carpenter  to  pay  him  1000/.  for  the  building  of"     ^^ 
houfe  upon  his  land,  and  the  carpenter  articled  with  th^  /i, 
thcr  to  build  the  houfe.     The  father  died  inteftatc  before  the 
houic  was  begun  to  be  built,  and  the  land  on  which  the  lK>ti(c 
was  to  be  bi:ilt,  defcendtd  to  the  foii  and  htir.    Held,  thaf  the 
fon  mit^ht  compel  the  widow  aiul  adminillratrix  of  the  hufband, 
who  owned  the  ground  on  v/hieh,  t5f.\  w  lay  out  the  1000/. 
in  building  the  houfe,  although  the  fon,  who  fought,  and  i^'^s 
allowed   to  take  the  benefit  of  this  covenant,  did  not  intit^ 
himfelf  thereto  by  any  manner  of  confideration. 

So,  in  Vcnnn  vcrfus  Verncn  [a)^  decreed  firft  by  the  Lo^ 
K'pjgj  and  aflirmed  in  the  Iloule  of  Lords.  A.  covenanted  <^^ 
his  marriage  to  lay  out  7000*/.  in  land,  and  fettle  it  on  hi  »^' 
felf  for  life,  remainder  to  his  wife  for  life,  remainder  to  ^^^ 
firft,  Is^c.  fon  of  the  niarri;igc  in  tail  male,  remainder  to  ^ 
heirs  male  of  the  body  of  A.  remainder  to  A's  brother  for  1^***^' 

without  ilTue  male,  and  !eav>ng  only  daughterly   Ic  per^ormrd  in  favour  of  tlfc^^*"   ' 
c  volui^ta.f ,  aud  tho*  ihe  LuAand  might  have  barred  fuch  tcmainJci,  (^jvol.  i.     $9^    , 
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temainder  to  his  firft,  fcTr.  fon.  Now,  though  this  remainder 
fccmcd  merely  voluntary,  and  out  of  all  the  confiderations  of 
the  marriage  fcttlement,  and  though  A,  (as  was  ihere  well 
urged)  had  the  land  been  fettled  by  him  in  his  life-time,  might 
hwe  barred  the  brother  by  a  common  recovery,  yet,  on  A  's 
leaving  only  daughters,  equity  compelled  a  fpccific  pcirform- 
ance  of  the  covenant.   ( i ) 

There  remains  then  only  the  hfl  point,  whicli  is,  whether 
the  lands  which  defcended  from  the  I^ord  Lechmere  to  his  heir 
«t  law,  (hall  be  taken  foj  or  towards  a  fatisfaclion  of  the  covc- 
*iaat,  as  to  this  remainder  limited  to  his  own  right  heirs. 
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LzCHMtRC 

V.  Earl  of 
Carlisle. 


And  here  it  is  objcfted,  that  the  Lord  Ledtrere  covenants 
forhimfcif  and  his  heirs,  to  lay  out  26,coo  /.  in  the  pu'-clnfe 
of  lands,  and  to  fettle  the  fame  on  himfelf  and  wife,  aid  fiiit, 
&f.  fon,  and  for  portions  for  daughters,  remainder  to  his  own 
right  heirs.  So  that  in  this  cafe  the  heir  is  debtor,  as  bound 
in  the  covenant,  and  yet  claims  as  a  creditor  under  the  cove- 
nant, which  is  inconfiftent,  {viz.)  for  the  fame  povfon  to  be 
both  debtor  and  creditor ;  and  as  far  as  the  heir  has  real 
aflets,  the  aflets  are  at  home  already,  and  cannot  be  fued 
for* 

money,  rhough  the  heir  is  bo  h  de 

Refp**  So,  if  a  man  anlclcs  for  a  purcliafe,  and  binds  hin\- 
fclf,  his  heirs,  executors,  ^r.  he  may  as  well  be  cjHr^d,  in 
that  cafe,  covenantor  and  covenantee,  as  in  tlie  prclv.;ji:  j  and 
yet,  in  refpcft  of  the  different  rights  that  are  in  him,  the  heir 
may  compel  the  executor  to  compleat  the  purchafe  for  him. 
Though,  to  fpeak  properly,  the  heir  at  law  cannot  be  confi- 
dered  as  a  creditor  any  more  than  as  a  purchafer  under  his  an- 
ceftor,  but  as  heir,  he  is  the  reprefentative  of  his  anccftor,  fo 
as  to  be  intitled  to  all  the  real  ellate,  which  the  anceitor  died 
feifedof;  and,  on  the  other  hand,  liable  to  anfwer  all  the 
''burdens  to  which  fuch  real  ellate  is  fubject. 

Then,  with  regard  to  the  lands  left  to  dcfcend,  iy7,  It  h 
plain  the  covenant  does  not  relate  to  the  lands  which  were 
hb  Lordfliip's  at  the  time  of  entering  into  the  articles,   the 


A.coTcnants 
for  himfelf  artd 
his  hei>s,  that 
he  will  purchafe 
lands,  and  fet- 
tle the  fame  on 
himfelf  for  life, 
rem4i''der  to 
h'l  wifr  for  life, 
remainder  to  hit 
firft,  &c.  fon, 
rrmainder  to 
hlml"]^  in  fee.; 
cquit)  will  com- 
pel the  exe  u;or 
to  bv  out  the 
bcoi  and  ci editor. 


(l)  Et  vide  Qj^oofk  v.  Strode^  ante,  2  vol.  245. 

N3 
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L«cHMii»     wordsbeing/tt/tfr^,(v».)  that  he  5tt;o«Wpurchafc  lands,    idly, 

CAniViti.      The  purchafe  of  the  leafehold  cftatcs  for  litet,  or  rcvcrfions 

cxpcftant  on  eftates  for  lives,  arc  nothing  to  the  purpofe,  fince 

the  lands  to  be  bought  are  exprcfsly  mentioned  to  be  lands  of 

inheritance  and  in  fee-fimple,  whereas  thefe  could  not  anfwer 

It  IS  the  inten-    the  intent  of  the  articles.     Indeed,  what  ought  to  govern  in 

fy  which  makes    all  thefe  cafes  of  implied  fatisfaAioni  is  the  intention  of  the 

ruivakn°**a^      partics.     Now,  in   tfie  principal  cafe  the  intention  of  the 

fatisfaaion,  or     piirty  does  not  plainly  appear,   that  his  eftate  which  he  per- 

^  '  niitted  to  defcend,  and  which  did  not  amount  to  the  value  of 

what  he  articled  to  purchafe,  (hould  be  for  or  towards  a^  fatif* 

faclion,  confcquently  this  would  be  to  difmhcrit  an  heir  by  an 

implication  not  neceflary,'  contrary  to  the  inown  maxim  of 

law. 

A  fsthei's  per-  As  to  tlic  Cafe  of  Wilcox  verfus  Wilcox  J  2  Fern.  558.  where 
"fcend  in^ep/*  a  man  upon  his  marriage  covenanted  to  purchafe  lands  of  200/. 
ifjuftofthe        per  ainum^  and  to  fettle  them  on  himfelf  for  life,  remainder 

Ufue  value  wi  in 

lands  covenant-  to  his  wifc  for  life,  for  her  jointure,  remainder  to  his  firft, 
in  1^11-^ this  U  ^^*  ^*°"  ^"  ^*^^  male,  remainder  to  his  daughters  in  tail ;  and 
•  fatisfaaion.  the  father  purchafed  lands  of  200 1.. per  annum,  after  which 
he  made  no  fettlement,  but  permitted  them  to  defcend ;  where- 
upon tliis  was  decreed  to  be  a  fatisfadion  of  the  covenant : 
here  the  father  made  a  purchafe  fully  fufficient  to  anfwer  the 
200  /.  per  annum.  The  book  takes  notice,  that  the  lands 
were  worth  200/.  per  annum,  which  imports  that  they 
were  juft  of  that  value ;  and  this  plainly  (hews,  that  the  lands 
were  bought  with  an  intention  to  fatisfy  the  covenant,  and 
the  eldeft  fon  could  not  complain,  or  objeft,  when  he  had  his 
^  226  ]  200  /.  per  annum  from  his  father,  that  it  was  another  eftate 
than  what  was  covenanted  to  be  fettled  upon  him,  (v/z.)  that 
it  was  a  fee-fimple  inftead  of  an  intail ;  for  which  caufe  this 
feems  to  have  been  a  reafonable  decree.  And,  by  the  way, 
if  the  eldeft  fon  had  aliened  the  fee,  and  died  without  iflue, 
I  do  not  think  the  fecond  fon  could  have  recovered  under  thefe 
articles ;  for  if  it  had  been  an  eftate -tail,  he  might  have  barred 
it  by  a  recovery  [D]  :  whereas  in  the  prefent  cafe  the  Lord 


[D]  But  Su^re,  iftherideft  fon  had  died,  (as  he  might  have  done)  before  the 
then  next  term,  fo  that  he  could  no:  have  fulTered  a  recovery,  whether  then  the 
{lext  fon  ought  to  be  t)arred  of  iu3  chance.  ^ 

Ltchmtn 
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Lichmcre  has  not  permitted  lands  to  defcend  to  his  heir  to  the      ^*"*'.*"/ 

*       ^  V.  harl  of 

value  of  what  he  articled  to  purchafe,  and  lands  of  lefs  value  Ca  lislc. 

(hall  never  be  looked  upon  as  an  equivalent.     The  lands  to  be  a  matrcr  oflefs 

purchafed  according  to  the  covenant  are  to  be  to  the  amount  ^^j^*^^  "°fa**tif^ 

of  30,000/.  and  as  the  lands  purchafed  before  the  marriage,  faAionofwhat 

together  with  the  leafchold  and  rcvcrfions  purchafed  after-  "tiuc*^  " 
wards,  are  not  to  be  taken  as  part  of  tlie  lands  to  be  bought 
and  fettled:  fo  the  reft  of  the  purchafcs  which  he.  made  are 
of  very  inconfidcrable  value,  and  it  cannot  be  prefumed  his 

Lordfhip  intended  they  (hould  be  fo  conftrued.  •" 

In  the  cafe  of  Goodfdlow  verfus  Burchet^  2  Fern.  298.  a    Land,  tho'  of 
man  on  the  marriage  of  his  daughter,  gave  a  bond  to  her  huf-   ™"ue  il/t  to  a 
band  tor  part  of  the  portion,  after  which  by  his  will  he  gave   J""***^«r'  "^ 
her  land  of  much  greater  value,  and  yet  this  v/as  held  to  be   t  purtiuiu 
no  fatisfa£lion,   [E]  although  there  were  not  aflcts  to  pay 
debts,  which  is  a  ftrong  cafe.     And  there  it  is  laid  down  as  a 
rule,  that  where  a  legacy  has  been  decreed  to  go  in  fatisfaftion      [  217  ] 
of  a  debt,  it  muft  have  been  grounded  upon  fome  evidence, 
or  at  kaft  upon  a  ftrong  prefumption  that  the  teftator  did  fo 
intend  it;  but  in  the  prefcnt  cafe  there  is  no  fuch  evidence, 
nor  any  room  for  fuch  a  prefumption. 

In  the  cafe  of  Cutkbert  verfus  Peacock ^  i  Salk.  155,  it  was 
infifted  on  as  a  rule,  that  where  a  debtor  gives  a  legacy 
greater  than  his  debt,  it  fliall  be  intended  a  fatif,r;idion,  be- 
caufe  the  teftator  muft  be  prefumed  to  be  juft  before  he  is 
bountiful*  But  the  Lord  Cowper  faid,  it  might  as  well  be 
prefumed  that  a  debtor,  where  there  are  afTets,  int  r.ds  to  be 
both  jud  and  bountiful.  So  in  Cranvier^s  cafe,  S.ilL  5;c8.  it 
was  decreed  by  the  Lord  Harcourt^  that  a  legacy,  thtnigh  it 
exceeded  the  debt,  could  not  be  intended  as  a  i^itisfaclion 
thereof;  and  indeed  it  may  be  prefumed,  that  if  the  teftator 
intended  to  pay  or  fatisfy  a  debt,  he  would  certainly  have 
taken  notice  of  it. 


[E]  However  this  might  be  determined  on  another  principle,  {vix,)  that 
money  and  land  being  of  a  quite  diiFercnt  nature,  the  one  ihall  never  be  tak-rn  as 
a  iatisfadion  for  the  other.  Sec  many  cafes  to  this  purpofe,  but  particularly  »he 
cafe  of  Cbofl'm  verfus  Cbaplin,  determined  Pa/cb^,  1734,  by  the  Lord  Taibut^ 
fok.  247. 

N4  So 
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LecNMim 
V,  Earl  of 
CxftLliLB. 


Though  by  « 
4eed  5  !•  p«r 
cent,  was  dire£l. 
cd  to  be  allow- 
rd,yec  it.ippear- 
ing  that  the  mo- 
ney  had  been 
placed  in  the 
government 
funds,  which 
yielded  but  4l« 
the  court  re- 
duced the  intereft 

[  228  ] 

30,000!.  it  co- 
venanted, to  be 
laid  out  inland, 
the  money  need 
not  be  l4id  out 
altogether  upon 
one  purchafe, 
but  if  laid  out 
at  feveral  limes 
Jt  is  fufEcient ; 
and  if  the  co- 
venantor dies, 
havingpurchafed 
fome  lands 
which  are  left 
to  defcend,  this 
will  be  a  fatif- 
fa^ion  pro 
tan to. 
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So  that  upon  the  whole  matter ;  I  decree  that  this  30,000/, 
thus  agreed  to  be  laid  out  in  land,  (liall  be  taken  as  land  ;  that 
the  land  permitted  to  defcend  to  the  heir  (hall  not  be  deemed 
to  be  in,  or  towards,  fatisfaftion  of  the  debt  j  confequentljr 
tliat  the  adminiftratrix  muft  inveft  this  30,000  /.  in  a  purchafe^ 
and  fettle  it  purfuant  to  the  articles.  But  though  thefe  have 
provided  that  5  /.  per  cetit.  fhall  be  paid  until  a  purchafe  made; 
yet  it  appearing  to  me  that  the  money  has  been  placed  in  the 
government  funds,  which  have  yielded  but  4  /.  per  cent,  \ 
think  I  may  with  reafon  and  equity  moderate  the  intercft,  and 
reduce  it  to  4/.  per  cent,  in  regard  the  adminiftratrix  has 
made  no  more  of  it, 

to  4 1.  per  cent. 

Note;  On  an  appeal  to  the  Lord  Talbot j  Pajcha^  ^73S>  ^'^er 
long  debate,  his  Honor's  decree  was  fo  far  affirmed,  as  that 
the  30,000  /.  articled  to  be  laid  out  in  land,  was  by  his  Lord- 
fliip  held  to  be  as  land  5  who  moreover  agreed,  that  no  dif- 
ference had  ever  been  made,  between  the  cafes  where  the 
money  was  depofited  in  the  hands  of  a  third  perfon  to  be 
laid  out,  and  where  it  was  refting  in  the  hands  of  the  cove- 
nantor :  but  with  refpeft  to  the  freehold  lands  purchafed  in 
fee-fimple,  in  poflcffion,  after  the  covenant,  though  with  but 
part  of  the  30,000/.  and  lef^  to  defcend,  thefe  were  by  the 
Lord  Chancellor  ordered  to  go  as  a  fatisfaftion  pro  tanto  \  for 
that  it  could  not  be  intended  the  Lord  Lechmere  was  obliged  to 
lay  out  all  the  money  togetlier ;  nay,  it  might  be  doubtful, 
whetlier  one  intire  purchafe  could  be  met  with  for  juft  that 
fum  -,  and  though  his  Lordfliip  had  covenanted  to  lay  out  the 
30,000  /.  in  land,  yet  he  had  not  covenanted  to  lay  it  out  in 
one  purchafe,  or  at  one  time  :  but  if  it  was  inverted  at  feveral 
times,  it  would  fatisfy  the  covenant,  as  much  as  if  laid  out  all 
together,  (i) 


(i)  Reg. Lib.  B.  1734.  fol.  487.  So, 
Deacon  \.  Smith f  3  Atk.  323.  Attorney 
Gciural  v.  WboriJocod^  1  Vez.  540. 
Dazys  v.  Hvwnrd^  5  Bro.  P.  C.  552. 
Sonvdon  V.  Soivdon^  at  the  Rolls,  Feh.  3, 
1785.  ^y  marriage  fettlement  reciting 
that  Rohtrt  Sowdun  the  hufband  in  con- 
fideration  of  the  marnage,  IJc,  had 
adu^lly  paid  to  the  trultees  a  fum  of 


15C0/.  and  had  alfo  agreed  to  pay  to 
them  a  further  fum  of  500/.  atlcaU,  up- 
on the  trulls  after  mentioned,  he  the 
faid  Robert  So*wdon  covenanted  with 
the  truHees^  that  he  would  within  &x 
months,  pa  the  faid  further  fum  of 
500/.  at  th  ead,  which  faid  fums  of 
1 500  /.  and  .  o  /.  were  to  be  applied  in 
the  manner    crein  alter  mentioned;  and 

it 
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It  was  thereby  declared,  that  the  fald 
fttms  of  money  were  fo  paid,  and  to  be 
paid  upon  trull,   that  the  faid  tru/iees 
^oaldas  (bon  as  conveniently  might  be, 
^th  the  confent  of  the  faid  R^bitt  Sow 
^,  lay  oat  and  inveft  the  fame,  either 
together  or  in  parcels,  and  'together 
with  or  without  any  further  fum  to  be 
l^dvanced  by  the  faid  Robert  Souut/oft, 
jn  the  purchaie  of  freehold  lands,  Cf/r. 
h  the  county  of  Devon,  and  that  fuch 
J^nds  when  purchafed  (hould  be  con- 
veyed to  thestruilees  to  the  ufes  of  the 
ttiarriage  as  therein  mentioned.     Not- 
<vithfbnding  the  recital  in  the  fettle- 
^K^ent,  Robert  SowJon  did  not  pay  the 
*^  SooL  which  together  with  the  500  /. 
''^^mained  unpaid   at  his  death.     Soon 
^^ttx  the  marriage  he  purchafed    an 
cftate in  the  county  of  Devon  for  2 1 50/. 
^^rliich  was  conveyed  to  him  in  fee,  but 
Jb^  never  made  any  fettlemenc  of  this 


eflate,  and  died  inteftate. — ^There  was 
no  evidence  in  thecaufe  upon  which' the 
court  thought  any  reliance  could  be  had. 
but  it  was  argued,that  this  cafe  might  be 
diflinguiihed  from  the  others,  inafmnch 
as  in  this  cafe  the  hufband  covenanted 
to  pay  the  money  to  tb€  trufiees^  of  which 
covenant  he  fcarccly  could  mean  a  per- 
formance, when  he  made  a  purchaie 
himftlf\  His  Honor  declared  that,  if 
this  cafe  had  been  res  iktegra,  he  (hould 
have  thought  the  didinfUon  worthy  of 
great  confideration,  but  he  thought  this 
cafe  within  the  principle  eilablifhed  by 
Lecbmere  v.  Earl  of  CarUfle,  that  where 
a  man  covenants  to  do  an  adl,  and  he 
does  that^  which  may,  pro  tanto^  be  con- 
verted to  a  completion  of  his  covenant, 
he  (hall  be  prefumed  lo  have  Jone  it  with 
fuch  intention  ;  and  declared  theeilate 
to  be  fubjed  to  the  trufls  of  the  fettle- 
ments.     Kt^.  Lib.  B.  1784..  fol.  171. 
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Cafe  53. 

Lor4  Chancellor 
Talbot. 

%  E^.  Ca.  Ab. 
ftS4.  pi.  10.  II. 
The  wife  of 
ceflay  ^ue  tnifl 
■ot  tebeca- 
iowed* 
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If  aicntdennvo 
be  granCfd  in 
uilywithoat 
any  remainder 
over»  and  te- 
iitBt  in  tail 
takei  wife  and 
diet  without 
iflTuej  the  wife 
iball  not  be  en- 
dowcd>  becaufe 
the  thing  out  of 
which  the  dower 
is  to  ariie,  is  not 
in  being. 


SecQS  if  the 
rent  were  grant- 
ed in  tail,  re- 
Baindero^er. 


Chaplin  verfus  Chaplia. 

IN  this  long  caufe,  among  many  others,  were  the  following 
queftions  :  The  Lady  Hanby^  the  grandmother  of  Porter 
ChapUriy  being  feifed  in  fee,  conveyed  divers  lands  to  the  -ufe 
and  intent  that  certain  truftees  in  the  deed  named,  (hould  re- 
ceive and  enjoy  a  rent*  charge  of  30  /.  per  annum  to  them  and 
their  heirs,  with  power  to  diftrain  for  the  faid  rent,  and  to- 
enter  and  hold  the  land  on  non-payment  for  forty  days  ;  and 
then  the  faid  rent  was  to  be  to  the  ufe  of  Porter  Chaplin  in 
tail  male,  remainder  to  the  ufe  of  the  fame  perfons  that  had 
the  land  in  fee.     Porter  Chaplin^  to  whom  this  eftate-tail  was 
limited  in  the  rent,  died,  leaving  iffue  Sir  John  Chaplin,  who 
inter-married  with  the  plaintiflF  the  Lady  Chaplin,  and  after- 
i^-^ards  died  without  ifliie  male.   Whereupon  one  queftion  was, 
whether  the  plaintiff,  the  Lady  Chaplin,  was^  dowable  of  tliis 
rent  of  which  her  hufband  died  feifed  in  tail  male  ? 

And  the  court  held,  that  fuppofing  this  were  a  rent  created 
de  novo,  the  remainder  in  fee  whereof  was  extinguiflicd  by  a 
limitation  of  it  to  thofe  that  had  the  land,  fuch  rent  being  de- 
termined by  the  death  of  the  hufband  tenant  in  tail,  and  hav- 
ing no  longer  any  exiflence,  the  wife  cannot  be  endowed  of 
that  which  is  not  in  being;  but  that  it  is  otherwife  where 
tenant  in  tail  of  lufni  marries  and  dies  without  iflue,  whereby 
that  eftate-tail  is  determined  j  for  the  wife  in  that  cafe  ftiall 
be  endowed  notwithftanding,  becaufe  the  land  is  in  being, 
though  the  eftate  tail  therein  is  determined,  and  the  dowet  is 
in  fome  rcfpe£ts  a  continuance  of  the  eftate-taiU  So  if  a  rent 
in  eji'  be  granted  to  j1.  in  tail,  remainder  to  B.  in  fee,  and 
yf.  marries  and  dies  without  ifTue,  the  wife  fhall  be  endowed; 
or  if  a  rent  cA  vsvi?  be  granted  10  ^.  in  tail,  remainder  to  B. 

in 
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in  fee,  (which  has  been  [A]  adjudged  a  good  remainder)  and     Cwahw  «, 
A*  marries  and  dies  without  iffue  \  his  wife  (hall  be  endowed. 


Moreover,  the  court  conceived,  that  if  fuch  a  rent  de  novo^ 
be  granted  in  tail  without  any  remainder  over,  and  the  tenant 
in  tail  fuffers  a  recwery  thereof;  th\^  recovery,  though  it  will 
turn  the  eftate-tail  into  a  fee,  yet  the  fame  will  pafs  but  a  de- 
terminable fee,  which  mud  end  on  the  death  of  the  tenant  in 
tail  without  iflue,  for  the  grantor  never  agreed  to  charge  the 
land  any  further  with  the  rent,  and  it  would  be  a  wrong  to 
the  tertenant  to  burthen  his  eftate  with  the  rent  for  any  longer 
time.    See  2  Lut^u.  1225  (i). 

But  it  afterwards  was  difclofed  to  the  court,  that  the  legal 
eftate  of  the  rent  in  fee  was  in  truflees,  in  truft  for  Porter 
Chaplin  in  tail  male ;  and  that  on  his  dying,  the  truft  of  this 
tftate-tail  defcended  to  his  only  fon  Sir  John  Ckaplln  in  tail, 
the  hufband  of  the  plaintiff  the  Lady  Chaplin^  whd  {ittter  a/*) 
brought  her  bill  for  her  dower  of  this  rent  •,  and  then  the  cafe 
was  no  more,  than  whether  the  wife  of  a  cefiuy  que  trufl  in  tail 
fliould  be  endowed  ? 

Whereupon  for  the  plaintiff  were  cited,  firjl^  the  cafe  of 
Svffitapple  verfus  Bimhtt^  2  Fern.  536.  where  a  woman  be- 
queathed money  to  be  laid  out  in  land,  to  be  fettled  10  the  ufc 
of  hrr  daughter  and  her  children,  and  if  flic  died  without 
iffue,  to  go  over.  The  daughter  married  the  plaintiff,  by  whom 
ihc  had  iffue,  but  flie  and  the  iffue  being  both  dead,  and  the 
money  not  laid  out ;  on  a  bill  brought  by  the  hufband,  the 
Lord  Cowper  decreed  the  money  to  be  cgnfidcrcd  as  land,  and 
the  plaintift  to  be  tenant  by  the  curtefy. 

Secondly^  Otway  verfus  Hudfon^  2  Fern.  583.  where  tenant  in 
tail  of  a  truft  of  a  copyhold  eftate,  having  defired  the  lord  to 
admit  him,  and  being  refufed,  and  having  brought  a  bill 
againft  the  truftees  to  have  a  furrender  made  him  of  the  legal 


Tenant  in  ttil 
of  a  rent  grant* 
cd  de  novo  with* 
out  any  reroaiii* 
der  over  luffert 
a  recovery  )  thit 
will  not  paft  ut 
abfolutr*  but 
only  a  deter- 
minaUe,  fee. 


[aji  J 


[A]  For,  though  the  objedion  is,  that  there  can  be  no  remaindtr  of  that 
whereof  there  is  no  reveriion  ;  yet  the  intent  of  the  party  gives  the  rent  de  rm*§ 
firft  a  being  for  the  whole,  and  then  the  leffer  eftates  are  carved  out  of  it.  By 
Mi  Ch.  Jull.  Salk.  S77'     ^ceks  v.  Peach. 


(j)  Harg.  Co«  Litt.  241.  «.  note  4.  29S.  a.  note  2. 


eftate. 
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CMArtiNv.  eftate,  died.  In  that  cafe,  though  the  hufband  was  nercr 
feifed  of  the  legal  eftate  of  the  copyhold,  yet  the  widow  was 
decreed  her  free-bench. 

Thirdly^  The  cafe  of  Fletcher  verfus  Rolnnfon^  as  cited  in 
Precedents  in  Chancery^  250.  where  J,  5.  falling  into  fomc 
trouble  for  having  counterfeited  a  warrant,  conveyed  his  land 
to  his  younger  fon,'  in  truft  only  to  fecure  it  againft  a  for- 
.  fcicure ;  and  afterwards  being  freed  from  trouble,  conveyed 
the  prcmiflcs  to  his  eldeft  fen,  and  died.  The  ekUft  fon  died, 
C  232  ]  leaving  a  widow  and  no  iflue,  whereupon  his  widow  being 
non-fuited  at  law,  brought  her  bill  in  equity,  and  had  a  de- 
cree for  her  thirds. 

Fourthly^  T'hit  nothing  was  more  known,  than  that  a  dow- 
refs  fliall  have  the  benefit  of  a  truft-tcrm  attendant  on  the  in- 
heritance againft  an  heir,  as  appeared  from  the  cafes  of  The 
Lady  Dudley  verfus  The  Lord  Dudley y  Precedents  in  Chancery^ 
241,  Hii^ford  \cx [us  Higfcrdy  Pufcha^  1711.  Abridgment  of 
it)  I  Vol.  137.  Cafes  in  Equity^  219.  and  more  particularly  from  that  of  {a) 
Ji^ray  verfus  Williams. 

Laftly,  It  was  faid  to  have  been  agreed  and  fettled,  that  a 
man  (hould  be  tenant  by  curtefy  of  a  truft  ;  and  it  would  not 
be  pretended  that  there  were  lefs  ftronger  rcafons  to  be  urged 
in  favour  of  a  dowrefs. 

But  after  much  debate  and  confulcration,  the  Lord  Chan- 
cellor was  of  opinion  againft  tlie  plaintiff  in  this  point  §  ol>- 
ferving,  Jirfty  as  to  the  cafe  of  Sweetapple  verfus  Bindcn^  that 
it  might  be  right  to  allow  an  hufband  to  be  tenant  by  the 
curtefy  of  money  to  be  laid  out  in  land,  fmce  money  agreed  to 
be  laid  out  in  land,  is  as  land  in  equity  j  where  every  thing 
direded  by  a  will,  or  agreed  by  articles  to  be  done,  is  looked 
upon  as  done.  [BJ 

Secondly^  That  in  the  cafe  of  Otnuay  verfus  Hudfon^  the  de- 
cree was  not  made  upon  a  general  rule,  tliat  every  widow  of 


[B]  This  will  fcrve  to  warrant  the  rcfolution  of  the  Maftcr  of  the  Rolls  in  the 
cafe  of  Banks  verfus  Su/to;j,  vol.  2.  700.  For  however  that  learned  argument  may 
be  confidercd,  as  lending  to  prove  in  general,  that  a  woman  ought  to  be  endow- 
cd  of  a  truft  ;  yet  in  that  particular  cafe,  the  legal  eftate  was  by  the  will  of  the 
donor  direded  to  be  conveyed  to  the  cejiuy  que  tnifl  at  his  age  of  twenty-one,  and 
he  living  to  that  age,  according  to  the  principle  above  mentioned,  his  widow 
was  well  intitled  to  dower. 
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*  r^wj?  7«^  /r/£/?  has  a  right  to  dower ;  but  upon  the  great  and     C"  afun  ». 
<4ftinate  delay  of  the  truftce,  who  refufed  to  convey,  and  ftood 
out  in  a  bill  in  this  court  requiring  him  fo  to  do. 

2dljf  That  the  cafe  cited  irom  Precedents  in  Chancery ^  250, 
fccmed  a  ftrange  cafe,  and  a  moft  extraordinary  truft  ;  for  if 
Ac  father,  the  ce/iuy  que  trujl^  fhould  have  come  for  a  perform- 
ance  of  that  truft,  he  could  never  have  recovered;  but  the 
ft>n  ihould  have  held  the  land  difcharged,  it  being  a  fraudulent 
^uft,  made  to  proteft  the  eftate  againft  a  forfeiture.  This, 
probably,  was  a  fliort  note  of  the  cafe  for  the  private  ufc  of 
fome  gentleman,  and  can  be  of  fcrvice  to  no  other. 

4/A/)?,  TTiat  the  cafe  of  a  truft  term  fet  up  in  oppofition  to 
Jower,  was  nothing  like  the  prefcnt ;  for  there  the  judgment  ■ 
is,  that  the  plaintiff  in  dower  ftiall  recover,  but  tliat  cejfet  exe* 
cum  during  the  term  ;  and  if  the  trufts  of  fuch  term  are  fatif- 
ficd,  and  at  an  end,  the  term  ought  not  to  fubfift  in  equity  to 
ftop  a  favourite  right  at  law,  as  dower  is  ,  whereas  in  the  cafe 
of  a  truft,  there  is  no  judgment  at  law,  that  the  wife  fliall  re- 
cover her  dower ;  for  the  huftand  had  no  legal  eftate,  nor 
confequently  any  thing  of  which  the  wife  is  dowable.  And 
in  the  cafe  of  a  purchafer,  nay,  even  with  notice,  the  court 
would  not  relieve  a  dowrefs  aeainft  a  truft  term  that  ftood  in 
her  way.    (.)  W^'-^-^^"" 

Prc.Cha.  65.   C*.  in  Pari.  69. 

His  Lordflilp  took  notice,  that  by  the  preamble  of  the  fta- 
tutc  of  ufes  (b\  it  is  recited,  that  by  means  of  thefe  ufes  the  (*)  *7  Hen.  S. 
wife  was  defeated  of  her  dower  ;  by  which  it  appears,  that  the  *..  '  , 
wife  of  cejluy  que  ufe  was  not  dowable  at  common  law  ;  and  if 
fo,  then,  as  at  common  law  an  ufe  was  the  fame  as  a  truft  is 
now,  it  follows,  tliat  the  wife  can  no  more  be  endowed  of  a 
truft  now,  than  at  common  law,  and  before  the  ftatutc,  (he 
could  be  endowed  of  an  ufe ;  fo  that  here  was  the  opinion  of 
the  whole  parliament  in  the  point ;  that  it  had  been  the  com- 
mon praflicc  of  conveyancers,  agreeable  hereto,  to  place  the 
legal  eftate  intruftees  on  purpofe  to  prevent  dower;  where- 
fore it  would  be  of  the  moft  dangerous  confequence  to  titles, 
and  throw  things  into  confufion,  contrary  to  former  opinions, 
and  the  advice  of  fo  many  eminent  and  learned  men,  to  let  in 
the  claim  of  dower  upon  truft  eftates  •,  that  he  took  it  to  be 

fettled. 
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ClfAFLIN   V. 

Chaplin. 

HuHmimI  may  be 
tenant  by  the 
Cttrtefyoft 
tnift;  tho*  the 
wife  cannot 
ha:w  dower 


Tenant  in  tail 
of  lands  mort- 
gaged, not 
bound  to  keep 
down  the  inter- 
ttt  at  tenant  for 
life  ii. 
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fettled,  tliat  the  huftand  (hould  be  tenant  by  the  [C]  curtefy 
of  a  truft,  though  the  wife  could  not  have  dower  thereof;  for 
which  diverfiry,  as  he  could  fee  no  reafon,  fo  neither  (hould 
he  have  made  it ;  but  fince  it  had  prevailed,  he  would  not  alter 
it  -,  that  there  did  not  appear  to  be  fo  much  as  one  fingle  cafe, 
where  abftrafting  from  all  other  circumftanccs,  it  had  been 
determined  there  fhould  be  dower  of  a  truft.  ( i )  For  which 
reafon,  his  Lordfhip  difmiffed  the  bill  as  to  fuch  part  of  it  as 
claimed  dower  of  tlit  truft  of  this  rent.     [D] 

Another  point  in  this  caufe  was,  that  Porter  Chaplin  made 
a  mortgage  for  years,  and  then  intailed  the  cftate  mortgaged 
on  himfelf,  and  the  heirs  male  of  his  body,  remainder  to  his 
brother  Thomas  Chaplin^  in  •  tail  niale>  and  died,  leaving  ifluc 
one  infant  fon,  who  fuffered  the  intereft  to  incur  on  the  mort- 
gage for  feveral  years,  and  died  juft  before  he  came  of  age, 
leaving  a  perfonal  eftate.  Whereupon  it  was  obje£l:ed,  that 
the  executors  of  the  infant  fon,  feeing  their  teftator  took  the 
rents  and  profits  of  this  eftate,  ought  to  keep  down  the  intereft, 
the  rather,  for  that  he  never  had  it  in  his  power  to  bar  the  re- 
mainder by  a  recovery. 

Lord  Chancellor :  There  is  no  precedent  of  a  tenant  in  tail 
being  obliged  to  keep  down  the  intereft  on  a  mortgage :  a 
tenant  for  life  is,  without  doubt,  compellable  to  do  it;  but  as 
a  tenant  in  tail  has  an  eftate,  which  may  laft  for  ever,  and 
the  remainder  over  is  not  aflets,  nor  regarded  in  law  ;  and  as 
fuch  tenant  in  tail  has  a  power  over  the  eftate,  to  commit  any 
wafte  or  fpoil  thereon,  a  court  of  equity  has  never  injoined 
him  to  keep  down  the  intereft.  (2)  Wherefore  his  Lordfhip 
refufed  to  make  any  order  upon  the  executors  of  the  tenant  in 
tail,  to  pay  any  arrears  of  intereft,  thougli  it  appeared  there 


[C]  So  determined  by  his  Lordfln'p  in  the  cafe  of  Ca/iiurn  v.  Buglrfi,  about 
this  time  on  an  appeal  from  the  Rolls,     i  Atk.  603. 

[D]  Afterwards,  in  the  cafe  of  S/?ephtr J  \ ^  ShepherJ^  hezrd  in  March^  *73S-^» 
before  the  Lord  Tidbot,  the  fame  point  coming  in  queilion,  the  Attorocy  General 
and  Mr.  Fazakerfyt  who  were  of  counfel  with  the  widow,  apprehended  it  to  have 
been  fo  dearly  fetded  by  the  above  rcfolucion,  that  they  both  declined  fpeaking 
to  it. 


( I )  Vide  Banks  T.  Sutton,  tnVt,  2  vol. 
700. 


(a)  Vide  Amtjbury  v.  JSmvn,  i  Vez, 

was 


i%. 
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was  near  twenty  years  intcreft  due,  and  though  in  this  cafe,     Cha^liv  -v. 
the  tenant  in  tail  died  during  his  infancy,  and  confequehtly 
before  it  was  in  his  power  to  have  barred  the  remainder  by  a 
recovery. 

Wrottefley  veffu/  Bendifh.  ^^^  54- 

On  Exceptions  to  the  Mafier^s  Report. 

SIR  Hugh  Wrottejley^  by  his  marriage  fettlement,  fecured    LordChtacdtoc 
to  his  daughters  that  he  (hould  have  by  his  lady,  in  cafe    ^^     c».  Afc. 
of  no  fon,  8000 /•  amongft  them,  payable  at  their   ages  of   si7« ?>•«*• 
twenty*one,  or  days  of  marriage,  which  (hould  firft  happen ,        [  ^3^3 
provided,  if  any  of  his  daughters  (hould,  after  his  death,  many 
under  her  age  of  twenty-one,  and  without  the  confent  of  her 
mother,  that  then  fuch  daughter  (hould  forfeit  her  portion, 
which  (hould  go  over  to   the  other  daughters*     The  father 
died,  leaving  no  fon,  and  four  daughters. 

The  defendant  Bendifh  married  one  of  the  daughters,  and 
(as  was  pretended)  without  the  confent  of  the  mother ; 
whereupon  the  other  daughters  brought  their  bill  againft  the 
defendant,  the  married  daughter,  and  her  hu(band,  and  there- 
by among  other  things  they  afked  the  married  daughter,  whe- 
ther (he  married  with  her  mother's  confent? 

The  defendants  did  not  demur  to  that  part  of  the  bill,  but 
fubmitted  to  anfwer ;  and  the  hu(band  anfwered  even  to  feme 
circumftances  of  the  marriage,  as  that  he  took  it  he  was  in- 
couraged  by  the  mother  in  his  addre(res  to  the  daughter,  and 
that  the  mother  knew  of  it ;  but  the  daughter,  his  wife,  did 
not  anfwer  to  the  point,  whether  (lie  did  not  marry  without 
her  mother's  confent :  upon  which,  exceptions  being  taken 
to  her  anfwer,  the  fame  was  reported  infufficient ;  and  now 
exception^  were  taken  to  the  Ma(ler'8  report ;  which  coming 
on  to  be  argued, 

It  was  obje£ted,  that  the  wife  was  not  bound  to  anfwer  s 
for  if  (he  did,  yet  her  anfwer  could  not  be  read  againft 
the  hu(band,  nor  could  (he  be  a  witnefs  againft  him ; 
wherefore  it  was  a  vain  thing  to  innfl*  upon  her  anfwer* 
ing,  when  fuch  anfwer  could  not  be  made  ufe  of,  after  it 
(hould  be  put  in,  being  no  more  to  be   regarded^    than  the 

anfwer 
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anfwer  of  an  infant.     BcGdes,  the  wife  is  fuppofed  to  \x/uh 
poteflate  virlj  and  not  to  anfwer  freely. 

To  which  it  was  replied,  that  the  fame  argument  might  be 
made  ufe  of  againft  a  feme  covert's  anfwering  any  bill,  when 
mule  a  co-defendant  witli  her  hufband,  which  is  contrary  to 
all  rules  of  pradtice ;  and  therefore  this  objeftion  ought  not 
to  prevail.  Moreover,  the  wife  might  furvive  her  hufband, 
in  which  cafe  her  anfwer  might  be  read  againft  herfelf  j  and 
that  this  cafe  differed  from  that  of  an  infant's  anfwering ; 
where,  it  is  true,  the  anfwer  cannot  be  read  againft  fuch  in- 
fant, (and  yet  it  has  been  fometimes  ordered,  that  an  Infant 
(hould  anfwer,  notwithftanding  his  infancy ',)  but  the  true 
reafon,  why  the  infant's  anfwer  is  not  to  be  read  againft  him, 
is,  bccaufe  in  reality  it  is  [E]  not  the  anfwer  of  the  infant, 
but  of  the  guardian,  who  is  fworn,  and  not  the  infant  j  and 
the  infant  may  know  nothing  of  the  contents  of  the  anfwer 
put  in  for  him  by  his  guarJian,  or  may  be  of  thofe  tender 
years,  as  not  to  be  able  to  judge  of  it. 

r  2'iZ  1  io^'rf  Chancellor  :  I  do  not  now  give  any  opinion,  whether 

Baron  ind  feme    ^bc  anfwer  may  be  read  againft  the  wife,  when  difcovcrt,  or 

defendintttot     ,^qj  .  \^^^  ^^  j^  ^[\  times  heretofore  the  wife,  as  well  as   the 

bill  i  the  lemc 

rottfttnfwer,       hufljand,  has  been  compelled  to    anfwer,  I  would  not  take 

^cMnoihtttll     ^PO"  myfclf  to  overthrow  what  has  been  the  conftant  praflicc. 

againft  the  huf- 

band,  tut  may(po(fibIy)  bf  read  agai  lA  hrr,  irdii;  fjivlve. 


An  Snfant*s  an- 
Iwer  cannot  be 
given  in  evi- 
dei'ce  againft 
&im»  becaufeit 
it  not  the  in- 
fantas anfwer, 
but  the  guar- 
dian*t  and  the 
guardian  it 
/worn,  and  not 
the  infant. 


[E]  An  infant's  anfwer  by  his  guardian  is  not  evidence  againll  Mm,  becaufe 
the  infant  is  not  fworn,  and  it  is  only  for  making  proper  parties.  Caribr:vi 
79.  And  where  an  infant  is  defendant,  the  fervice  of  the  fuhpccna  to  hear 
judgment  mud  be  on  the  guardian,  and  not  on  the  infant,  bee  vol.  2.  643. 
Taylor  verfus  JtwooJ.  But  where  a  defendant  puts  in  an  anfwer  to  a  bill  brought 
by  an  infant,  who  does  not  reply  to  it,  in  fuch  cafe,  it  feems,  the  anfwer  inuit 
be  taken  to  be  true,  in  regard  the  defendant,  for  want  of  a  replication,  is  de- 
prived of  an  opportunity  of  examining  witnefles  to  prove  his  anfwer  :  and  he 
ought  not  to  fuffer  for  fuch  omiflion  in  the  plaintifl*.  So  ruled  at  the  Rolls,  with 
fomc  warmth,  by  Sir  Jrfcph  JckylU  in  the  cafe  of  Thurjhn  and  Dcchair^  an  irfant^ 
verfus  iVn/.'p/i  ^d  ux^  Trinity^  *733»  if*  which  the  reporter  was  of  counfel  with 
the  plaintiff,  and  much  oppofed  the  reading  of  the  anfwer  ;  for  that  the  plainti/r 
being  an  infant,  could  admit  nothing,  and  it  might  be  very  mifchievous,  if  by 
reafon  of  the  negleft  of  the  plaintift  theinfant'sgnardian,or  ^rof>?>Wff  airrv,  innot 
putting  in  a  replication  to  the  anf^K'er,  fuch  anfwer  fliouid  be  read,  and  admitted 
to  be  true,  tho'  never  fo  detrimental  to  the  infant's  inheritance.     IJco  qujttg.  (i) 


(l)  Et  vide  contra  LegarJy.  ShefitU,  2  Atk.  377. 


Then 
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*riicn  It  was  objcfted,  that  this  anfwer  of  the  wife  tended   WnoTTtiLir 
to  make  her  liable  to  a  forfeiture,  which  in  (a)  no  cafe  would   /^n's^Uj.  .-o. 
W  aflifted  in  a  court  of  equity ;    that  had  the  defendants,  in-   »  Vern.  60.  io9» 
ftead  of  anfweringi  put  in  a  demurrer,  it  muft  have  been  al- 
lowed ;  and  it  would   be  very  hard  to  make  this  miilake  fo 
extremely  penal  to  them. 

Lord  Chancellor :  I  (hould  have  made  no  quedion,  if  the    Bottnthiscire 
defendants  had  demurred,  of  allowing  (i)  the  demurrer;  but    bound™!  "«' 
they  having  fubmitted  to  anfwer,  and  the  hufband  having  an-    <'w«r  the  bill 
fwcred  as  to  his  marriage,  that  the  wife's  mother  knew  of  the    ."firfeiufrc"  * 
courtihib,  and  having  fully  anfwered  the  bill,  and  the  prefent   tho' the  huiban*! 
exception  being  to  the  wife  s  anfwer  only,  I  am  fomewhat    to  anfwer. 
doubtful  how  to  determine.     But  at  length,  confidering  that 
this  bill  was  to  intitlc  the  plaintiffs  to  a  forfeiture ;  which 
vroj  A  forfeiture  was  the  very  word  ufed  in  the  deed  ;  and  fince 
the  wife  was  in  dangeir  of  having  that  forced  from  her,  by  the 
Cdmpulfion  of  a  court  of  equity,  which  might  occafion  the 
lofs  of  the  whole  provifion  made  for  her  ;  and  all  this,  in  the 
cafe  of  a  forfeiture,  fo  little  favoured  in  this  coUrt,  againft 
which,  (a;  in  many  cafes,  relief  is  given,  unlefs  where  there 
is  a  devife  over,  (as  in  tlie  prefent  cafe  ;)  and  it  being  a  con- 
dition which,  by  the  ecclefiaiUcal  courts,  is  held  void  in  all      f  2-^0  1 
cafes,  the  rule  being  there,  that  (b)  maritaghim  debet  ejfn  libe^    .^^  y^,  ^  ^j, 
rum:  under  thefe  circumflances  his  Lordfliip  (iud,  he  could    53c, 
mot  reconcile  himfelf  to  the  compelling  a  wife  to  confcfs  that, 
by  which  (he  might  forfeit  all  (lie  had  in  the  World ;  and  tliat, 
though  the  defendants  had  not  demurred,  as  they  (hould  have 
done,  yet,  the  cafe  being  now  fully  before  him,  it  feemed  not 
agreeable  to  tlie  rules  of  equity  to  make  the  defendants  fuffer 
fo  much  for  the  miftake  of  their  counfeL     Whereupon  the 
exception  to  the  Matter's  report  was  allowed,  and  the  anfwer 
held  to  be  fufficient.  (3) 

(i)    Vide   Chauncey   v.   Tahourden^  by  flca^  or  demurrer.     Cook/on  v^  Elli- 

2  Alk.   392.      Cbancej  v.    Ftmbcultt^  jon^    2  Bro,  Cha.  Rep.    252.     Cart- 

2  Vez.  265.  "Mright  V.  HattUy^  3  Bro.  Cha.  Rep. 

(2)  Vide  Po"*»  V. -^irry,  ante,  2  vol.  238.  and   1  Vez.  jun.  292.     Shepherd 
6x6.  v.  Roberts,    3  Bk>.    Cha.   Rep.  239. 

(3)  But,  generalij,  a  defendant  muft  Hall  v.  Noyn,    3  Bro.  Cha.  Rep.  483. 
anfwer  fully,  or  objcdi  to  the  difcovery  Selbj  v.  Seify,  4  Bro.  Cha.  Rep.  i  u 

Vol.  III.  O 
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Cafe  55.  Sellon  verfiis  Lewen. 

Lord  Chancellor  ^TT^  H  E  plaiutifF  brought  lils  bill  againft  jB.  who  pleaded  \0 

TAtioT.  J[      the  whole  bill ;  and  the  court,  on  arguing  the  plea, 

75.  ^^i.  3*1.^  '  faved  the  benefit  thereof,  ordering,  that  it  (hould  (land  for  an 

The  defcndtnt  anfwer ;  but  it  was  not  faid,  one  way  or  otlicr,  whether  the 

pleads  to  the  ,   .      .^^        ,  ,  ,  ,., 

whole  bill,  and     plaintiff^  lliould  havc  liberty  to  except. 

on  arguing  the 

plea,  it  was  ordered  to  (land  for  an  anfwer,  without  faying  one  way  or  other,  whether  the  plaiatiff 
might  excrpt;  the  pltintiflf  cannot  except,  {ox  that  the  court,  io  faying  that  the  plea  fhall  ftand  for 
aa  aarwcr,  moft  be  intended  to  have  meant  a  fufficient  infwer  \  an  tnfufficient  anfwer  being  ti  none* 

After  tliis,  the  plaintiflF  put  in  exceptions  to  the  anfwer, 
fuppofing  the  plea  to  be  now  as  an  anfwer ;  and  that  th« 
court,  in  faying  it  (hould  ftaiid  for  an  anfwer,  muft  havc  in- 
tended a  common  anfwer.  But  the  defendant  moved  to  dif- 
charge  the  exceptions,  as  irregular,  infiftingy  that  the  plaintiff 
can  in  no  fuch  cafe  except  to  the  anfwer,  unkfs  there  is  expref* 
liberty  given  him  fo  to  do,  or  unlcfs  (as  in  fome  cafes)  it  is 
faid,  as  to  fuch  part  of  it,  as  is  not  matter  of  account. 

r  2^^  1  On  the  other  fide  it  was  objeSed,  that  of  courfc  theptaintifF 

has  liberty  to  except,  unlefs  where  the  court  does  by  exprefs 
words  take  it  from  him  •,  and  that  in  the  prefent  cafe  it  woukt 
be  a  great  hardfhip  on  the  plaintiff,  if  he  might  oot  have  the 
benefit  of  a  difcovery  from  tlie  defendant. 

The  Lord  Chancellor  doubting  as  to  the  praQice,  ordered 
precedents  to  be  looked  into,  and  tliat  the  regifter  fliould  fati&fy 
the  court,  what  had  been  the  courfe  in  fuch  cafes,  and  that  it 
ihould  be  moved  again. 

Accordingly  this  matter  was  moved  the  firft  day  of  next 
term,  when,  on  producing  precedents,  the  Lord  Chancellor 
held,  that  when  the  court  orders  that  the  plea  (hall  ftand  for  an 
anfwer,  witliout  faying  more,  it  mud  be  intended  (i)  a  fuf- 
ficient anfwer,  an  infulBcient  anfwer  being  as  no  anfwer. 
Wherefore  this  being  taken  to  be  a  fufficient  anfwer,  and  no 
cxprefs  liberty  to  except,  the  order  to  refer  the  exceptions,  and 
the  exceptions  themfclves,  were  difcharged.   (2) 


{{)  Coh  V.  ff'ihccks,  M0f.74.il/fw/-     tore-argue  the  pica.     Reg.   Libv  J. 
UnJv.  IVflfon,  3  Alk.  815.  1733.  fol.  130. 

(2)  But  wiih  liberty  for  the  plainiiiF 
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Martin  verfus  Kerridgc.  Cafcsfi. 

JtJ^ART I N h2id  recovered  a  decree  for  1300/.  againft  the  Lord Chincciior 

defendant  Kitrridge^  and  had  fued  out  an  attachment,  i^^^^^^^' 
tetumable  laft  term,  agaiiift  him,  and  on  mn  tjl  inventus  re-  not  only  the 
turned,  took  out  an  attachment  againfl  him,  returnable  the  fendancy  bat 
next  term.  On  which  ♦  attachment  the  defendant  being  taken,  **^'J  *»•■  ]■"*** 

°  '    tnd  goods  tre 

turned  himfelf  over  to  the  Fket  \  and  the  next  day  (being  the  liable  to  *fe- 
firft  feal  zficr  Hi/Iary  term)  Upon  a  certificate  of  the  warden  of  fot^^^ttl^ 
the  Fleet ^  that  he  was  a  prifoner  there,  the  matter  having  been  l»/«»  *>fl  'he 
moved,  the  Lord  Chancellor  granted  a  fequeftration,  and  this  return  of  the 
order  was  dtawn  up,  and  the  fequeftration  fervcd.  ©ut^oITl'hidi 

The  nci^t  feal  I  moved  the  court  to  difchargc  the  order  for  jI'^cd!'*^'**' 
the  fequeftration,  for  that  the  attachment  on  which  the  de-  [  ♦241  J 
fendant  was  taken  into  cuftody,  was  not  returnable  until  the 
iiext  term,  all  which  time  die  defendant  had  to  pay  the 
money ;  and  it  is  a  mod  tranfcendent  power  exercifed  by  the 
court  of  chancery,  beyond  what  the  common  law  allows,  that 
die  plaintiff  in  this  court  (hall  take  the  body,  and  while  that  is 
in  execution,  feize  the  land  alfo ;  but  that  flill  this  muft  be^ 
when  the  defendant  lies  obilinately  in  prifon,  and  fpends  his 
eftate  there  without  paying  any  of  his  debts,  under  which 
circumftances  it  might  be  reafonable  the  plaintiff  fliould  have 
a  fequeftratibn  ;  whereas  in  the  prefent  cafe  it  did  not  appear 
before  the  return  of  the  writ,  whether  the  defendant  would  or 
-would  not  pay  the  money,  and  he  had  that  time  to  redeenl 
his  perfoii. 

Lord  Chancellor :  Until  the  rettirn  of  the  writ,  it  is  qilitc 
iincertain  whether  the  defendant  will  pay  the  money  or  no } 
and  though  it  may  be  reafonable,  where  the  court  finds  that  a  Reafonabb  thtt 
t>rifoner  obilinately  continues  in  prifon,  there  fpendin^  his  «/«q"«?"tJ«>ft 
mate  which  ihould    go  towards  fatisfaction  of    his  debts^  caf«  one  taken 
ttuNigh  it  may,  I  fay,  in  that  cafe  be  but  juft  to  let  his  ere-  '**^°Jft^?tjian-^ 
ditoTs  have  fuch  eftate ;  yet  this  praflice  with  regard  to  the  tcry,  continues 
fequeftration,  as  it  is  in  its  nature  fomewhat  extraordinary,  JJ^i^hiTdcbtj! 
cmght  not  to  be  extended  j  for  which  reafon,  on  debate  of 
the  matter  and  hearing  counfel  on  both  fides,  the  order  for 
tfie  fequeftration  was  difcharged.    (a) 

■  -'I—  ■,...--..  I     -  II  ■ 

(o)  See  1  Chan.  Ca.  91 .  Hjde  r.  Petit,  of  the  rife  and  progre/s  of  feqaeftrations. 

O  2 
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Cafe  57*  Buck  verfus  Fawcett. 

lorf  Chincellor  T  T  P  O  N  1  bill  brought  in  equity,  the  plaintiff  and  de- 

Talmot.  \J    fendant  entered  into  an  agreement,  which  was  figned 

wu^g^Tby  by  the  parties  or  their  clerks  in   court,  and  afterwards  by 

the  pwiiei,  tod  ^onfent  made  an  order  of  court,  **  That  both  parties  would 

by  confent  made    ,,  -  ,      .         ^     ,     ,  ,  «       •  .         t      •      t  .  r 

an  order  of  '^  lubmit  to  iuch  decree  as  the  court  fliould  make  m  this  came, 

^t'ti  fuc^Me-  "  provided  it  ftiouJd  be  on  the  merits,  and  not  on  any  miftakc 

ciee  at  the  court  "  in  the  pleadings  J   and  that  neither  party  (hould  bring  an 

and  neither  par-  "  appeal."    The    caufc  was    heard,     and  a  decree   made, 

ty  to  bring  an  Whercupoii  the  party  againft  whom  the  decree  was,  petition- 

caufe  allowed  to  cd  for  a  rehearing,  which  being  figned  by  counfe^j  a  rehearing 

be  reheard.  ^^  ordered  by  the  Lord  K}ng^  who  made  the  d^^ree. 

And  this  day  a  motion  was  made  to  difcharg6' the  order 
for  a  rehearing,  feeing  tlie  party  petitioning  for  it  had  en- 
tered into  an  order  by  confent  to  fubmit  to  the  decree,  and 
not  to  appeal  y  that  though  an  appeal  is  a  matter  of  right,  yet 
it  is  equally  a  matter  of  right,  that  the  party  fhould  have  it  in 
his  power  to  give  up  fuch  liberty  of  appealing,  and,  if  he 
thinks  fit,  to  debar  himfelf  thereof ;  that  as  he  might  releafe 
errors  at  law,  fo  might  he  alfo  releafe  errors  in  equity.  Nay, 
it  was  the  ufual  terms  for  an  injun£lion,  that  the  party  (hould 
bring  no  writ  of  error  ;  that  it  was  as  reafonable,  one  (hould 
bind  himfelf  from  rehearing,  as  from  appealing  ;  that  this  was 
J.  -        in  efFedi  fubmitiing  to  an  arbitration,  and  that  the  award  of 

tlic  arbitrators  (hould  be  final  and  binding ;  and  was  more 
particularly  proper  in  the  principal  cafe,  where  the  decree 
was  to  fell  a  mortgjiged  eftate,  which  by  the  delay  of  rehear- 
ing, might  happen  to  be  eaten  up  with  intereft ;  and  the 
agreement  being  the  voluntary  aft  of  the  parties,  ought  to  be 
binding. 

Lord  Chancellor  :  This  order  ie  of  a  very  fingular  nature  j\ 
infomuch  tliat  had  the  agreement  been  difclofed  to  the  court, 
I  hardly  believe  fuch  order  would  have  been  made.  Until  a 
decree  is  figned  and  inrolled,  all  matters  are  open,  and  if  there 
be  any  error  in  the  decree,  it  is  fitting  the  court  (hould  have- 
an  opportunity  of  amending  it ;  which  is  dill  more  reafon* 
able  in  tlie  principal  cafe,  <is  my  piedcceffor,  who  heard  the 

caufe». 
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caufc,  has  ordered  a  rehearing,  and  thereby  fliewn,  he  was 
not  fatisfied  with  tlic  decree.  Let  the  order  (land  for  a  re- 
hearing 


Buck  v. 
Fawcitt. 


*6^ 


Jones  vct/us  Thomas.  Cafe  58. 

IN   a  plea  of  a   purchafe,   the  defendant  in  his  denial  of  ^''^^^^^}^''' 

notice,  denied  that  at  the  time  of  making  his  purchafe,  in  •  pic*  of  » 

and  paying  his  purchafe  money,  he  had  any  notice  of  the  Sufficient  deoUl 

plaintiff's  title,  isfc.  of  notice  to  f*y. 

•  '  that  tt  the  time 

•f  the  purchafe  he  bad  no  notice*  without  faying,  or  at  any  time  before. 

The  Attorney  General  objcded,  that  this  was  not  a  good 
denial  of  notice,  for  it  might  be,  he  had  notice  given  him 
S^rfy  though  he  had  no  notice  at  the  very  time  of  the  purchafe ; 
stnd  in  fuch  cafe,  the  defendant  might  forget  the  notice,  and 
*%«rould  not  be  liable  to  a  conviftion  of  perjury,  if  it  (hould 
appear  he  had  notice  only  before.  Befides,  the  ufual  way  of  r  ^  -i 
pleading  is,  that  the  defendant  had  no  notice  at,  or  any  time 
l>eforr,  the  making  of  the  purchafe. 

Lord  Chancellor :  Notice  before,  is  notice  at  the  time  of  the 
purchafe,  and  the  party  will  in  fuch  cafe,  on  its  being  made 
appear  that  he  had  notice  before,  be  liable  to  be  convifled  of 
perjury.  Wherefore  the  plea  is  well  enough,  notwithftand- 
ing  this  exception.     [FJ 


[F]  In  all  cafes  of  a  plea  of  a  purchafe,  or  marriage-fcctlement,  notice  mud  be 
deoied,  the*  not  charged  by  the  bill ;  and  it  may  be  fufticient  to  deny  it  either 
hy  the  plea  or  anfwer,  nocwithftanding  the  gbje^ion  that  it  ought  to  be  in  the 
plea,  iince  all  the  defendant  has  to  do  is,  to  prove  his  plea  ;  for  the  defendant 
is  not  to  prove  (i)  a  negative,  viz.  that  he  had  no  notice.  However,  it  fecros 
be4l:  to  deny  notice  both  in  the  plea  and  anfwer.  By  the.  Lord  Parket^  Ajion 
verfas  Cutzm^  HilL  1719 :  the  fame  point  determined  by  the  Lord  AV;;^,  in  the 
cnfe  of  PTeJionvcrfvis  Bcrkeleyy  I'jjuljy  I J 2^.    (2) 

(^)  As  to  negative  pleas,  vide  iVrzu-  KingfiM^  Mitf.  Traft.  on   Plead,    in 

1fum\,  Wallis,  2  Bro.  Cha.  Rep.  143.  Cha.2i6.  note/.     Davie  v.  Chefio^ 

fiaJlY.Noyes^    3  Bro.  Cha.  Rep.  489.  ibid.     Hoanv.PayLr^  ibid. 

(2)    Et  vide  Meotio-ufs  v.  Ducbefs  rf 
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« 

Cafe  59.  ^  Chaplin  v^f^wj  Chaplin, 

[See  a  Branch  of  this  Caufcy  ante,  229«] 

Lord  Chancellor  nO  RT  ER  Chaplin^  on  his  marriage  with  Ann  Siertvyn, 
lE^^crAb  '^y  ^^^^^  ^^  rcleafe  dated  the  I3tb  and  14th  ol  Juncj, 
«ao.pi.  6.  *  1707,  fettled  his  eftate  in  Lincolnjhire^  to  the  ufe  of  himfclf 
Inl'fcttUment  ^^^^  '^f^>  remainder  as  to  part  to  his  wife  for  life,  remainder  to 
a  term  was  raif-  the  firft,  Isfc.  fon  of  the  marriage  in  tail  male,  remainder  to 
portioni,  (viz.)  truftees  for  500  years,  in  truft,  that  if  the  fai4  Porter  Chaplin^ 
a°V^fo  "hit  ^^^^^^  ^^^^  "^  ^^^  "^^^  '^y  ^^  marriage,  or  ibould  have 
if  the  itther  by  ifTue  male  that  {hould  die  without  idtie  male  before  their  age 
ftoild'^gTveor  ^f  twcnty-onej  then  the  truftees  (hould  raife  10,000/.  for 
leive  the  fum  of  the  daughters  of  the  marriage,  payable  at  eighteen  ot  mar- 
did  daughters,  Ti^ge.  In  which  faid  ft^tlement  there  was  a  provifo,  that  if 
kti!!f  "alon*  *  ^^r^er  Chaplin  (hould,  by  deed  or  will,  give  or  bequeath  any 
The  father  fum  of  money  to  his  daughters,  which  (hould  be  adually  paid 
thcTaughtcMof  *othem;  then  fuch  money  if  equal,  (hould  be  a  fatisfadlion, 
the  value  of  if  not  equal,  that  it  (hould  go  towards  fatisfaftion  of  their 
BoVatisfiaion.  portions  ;  unlefs  the  faid  Porter  Chaplin  (hould  by  deed  or  will 
[  246  ]  declare  the  contrary  j  with  remainder  to  himfelf  in  fee% 

Subfequent  to  the  marriage,  the  faid  Porter  Chaplin  charged 
the  faid  term  of  500  years  with  additional  portions  of  io,ooo/* 
to  daughters,  if  no  fon,  but  fubjcft  to  the  fame  trufts  an4 
provifo  as  the  former  portions  were  fccured  to  his  faid 
daughters. 

Afterwards  Porter  Chaplin  having  three  daughters,  and  one 
infant  fon  by  this  marriage,  did  by  his  will  in  17 18,  devifc 
lands  of  200/.  per  annum^  to  his  uncle  Sir  George  Thoroldin 
fee,  in  truft  for  his  three  daughters  and  their  heirs  equally, 
leaving  it  entirely  to  his  faid  truftec  to  fell  and  difpofe  of  the 
premifil'?,  or  otherwife  to  order  or  manage  the  fame,  as  he 
2  fiiould 
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Ihould  think  moft  for  the  benefit  and  advantage  of  his  faid     Chafliw  v. 

t  r  I  Chaplin* 

three  daughters,  to  whom  he  gave  a  legacy  of  1 000  /.  to- 
gether with  the  refidue  of  his  perfonal  eflate.     Porter  Chaplin 
died,   leaving  iflue  this  infant  fon  and  thefe  three  daughters. 
The  fon  married,  and  died  about  the  age  of  twenty  years, 
leaving  his   wife  privement  enfant^  which  proved  a  daughter, 
fo  that  he  died  without  iflUc  male,  whereby  the  daughters  be- 
came intitled  to  this  2000  /.  charged  upon  the  land.     Soon 
after  the  death  oi  Porter  Chaplin^  there  was  a  decree  for  the 
fale  of  the  lands  devifed  for  the  payment  of  the  tcflator's  debts 
and  legacies* 

It  was  admitted,  that  the  legacy  of  loooA  and  the  fur- 
plus  of  the  perfonal  eftate,  whenever  it  was  paid  to  the  three 
daughters,  (hould  go  towards  fatisfaftion  of  the  10,000/.  and 
10,000/.  portions  fo   fecured  to  them   as   aforcfaid  ;  but  it 
*^Mras  moreover  argued,  that  the  200  /.  per  annumy  in  land  de- 
-wifed  to  Sir  George  Thcrold^  in  truft  for  the  faid  three  daugh- 
ters, as  it  was  money's  worth,  and  might  the  very  next  day      [  247  ] 
^fter  the  teftator's  death  be  turned  into  money,  was  within  the 
meaning  of  the  provifo,  which  intended  only  tliat  the  daugh- 
ters (hould  be  advanced  with  portions  among  them  amounting 
to  20,006/.  and  that  this  was  the  flrongcr,  fince  the  decree 
obtained  for  the  fale  of  the  land,  whereby  the  fame  was,  at 
lead  in  equity,  turned  into  money. 

Lord  Chancellor  :  This  provifo  feems  to  be  little  more  than 
what  is  implied  ;  for  when  on  a  marriage  a  portion  is  fecured 
to  a  child  out  of  land,  and  the  parent  gives  the  child  a  portion 
fin  money]  equal  to  what  is  fo  fecured,   it  fiiall  by  implication 
be  a  fatisfadion  ;  and  if  not  equal,  yet  a  ^Tithh^iion  pro  tanto» 
But  here  the  father  has  limited  himfelf,  and  afcertaincd  the 
fatisfa£lion,     {viz,)    that  it  fliall  be  money,    ttioney  ocltdally 
paid ;  and  when  the  fame  man,  that  has  reftraincd  the  fatis- 
fa£tion  to  money,  gives  land  in  truft  for  his  daughters  •,  this   Money  and  Und 
can  no  more  be  faid  to  be  money,  than  money  can  be  termed   differcn?cha'^h. 
land,  (fl)  which  is  alieni  generis,  and  goes  iii  quite  a  different   ?*'' 'he  ^  n"*^ot 
channel ;  for  inftance,  the  money  would  go  to  the  daughters  to  be  taken  in 
hulbands,   but  the  land  to  their  heirs.     Suppofe  there  had  not  (hVmh!r."  ^"^^ 


{a)  See  particularly  the  cafe  of  Eajiivood  veifus  yitick,  vol,  2.  616.  thcopinioii 
of  the  Mailer  of  the  Rolls  exprefs  to  this  purpofe. 

O  4  been 
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^CmATL^n^  been  any  fuch  provifo  in  the  fcttlement,  then  the  land  givep 
to  or  in  truft  for  the  daughters,  would  have  been  no  fatis- 
faflion  ;  and  if  fo,  the  provifo  makes  ftill  ftronger  againft 
fuch  conftruftion,  in  that  it  exprefsly  confines  the  fatisfafHon 
to  money,  and  particularly  declares  what  (hall  be  a  fatisfadiion, 
which  implies  a  negative,  (17*2.)  that  nothing  clfe  fliall.  Sp 
if  the  tcftator  had  bequeathed  a  term  for  years,  or  fome  goods 
to  his  daughters,  thefe  fhould  not  have  gone  towards  fatif- 

[  248  ]  fadion  of  the  20,000  /.  Neither  will  the  decree  for  the  falc 
alter  the  cafe ;  for  if  this  be  to  be  looked  upon  as  a  fatisfa£^ion, 
it  mud  have  been  fo  at  the  time  of  the  death  of  the  teftator, 
or  not  at  all.  Now,  at  that  time,  this  being  land  devifed^ 
could  not  have  been  fo  taken  ;  and  if  the  truftee,  who  by  the 
will  is  direded  to  zEt  in  every  thing  for  the  benefit  and  ad^ 
vantage  of  the  daughters^  (hould,  by  turning  the  land  into  mo* 
ncy,  make  that  a  fatisfaftion  which  otherwife  would  not  have 
been  fo,  fuch  a  proceeding  in  a  truftee  would  be  ading  the 
very  reverfe  of  what  the  teftator  direfts,  and  a  manifeft  breach 
pf  truft.  Befides,  the  coming  into  fuch  an  interpretation  of 
wills,  would  create  the  grcateft  confufion,  by  giving  a  latitude 
and  power  to  a  judge  to  make  a  new  will,  and  would  intro? 
ducc  the  utmoft  uncertainty  in  the  conftrufkion  thereof. 

Wherefore  the  Lord  Chancellor  with  great  cleamefs  dc-? 
tcrmhicd,  that  the  land  dcvifed  by  Porter  Chaplin^  in  truft  for 
the  daughters,  fliould  not  be  conftrued  to  go  towards  fatif- 
iaclion  of  the  10,000/.  and  10,000/.  portions,  or  either  of 
them,  fecured  to  the  faid  daughters  by  either  of  tlic  fettle* 
mcnts. 

Cafe  <5o.  Robinfon  n^crfus  Pett. 

r   249   ]  On  an  Appeal frcm  a  Decree  at  the  Rolls. 

Lord  Chancellor  'T^  ^^  ^  queftiou  was,  whether  an  executor  that  had  re* 

Talbot.  A     nouuced,  but  had  yet  been  alFifting  in  the  truft,  ac- 

2  Eq.  Ca.  Abr.  cordiiig  to  the  requcft  of  the  teftator   fliould  have   any  ad- 

4S4.  pi.  10.  ditional  confideration,  when  he  had  an  exprefs  legacy  for  fuch 

The  court  never     ,  .       ^  ^  •»  r  o     y 

allows  an  exc-      his  afliftance : 

cutor  or  truftee 

lor  his  time  and  trrublct  erpe-ciaiiv  where  there  is  an  rxprefs  legacy  for  his  pains,  &c.  neither  will 

it  alter  liie  eafe,  that  the  executor  renounces,  and  yet  is  alTilling  to  the  executorfliip  $  nor  even  the* 

\\  appears,  that  the  cxccucor  has  derived  iuore,  uit  benefited  tbetruit,  to  the  prejudice  of  hi$o«a 

•B'diis. 

Robert 
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Roberi  Vettj  a  confidjcrable  draper  and  mercer,   at  AfpalU      RoBiNtoN 
Jimebam^  in  Suffolk^  made  his  will  in  O^ober^  i^io,  whereby 
he  devifed  the  Airplus  of  his  real  and  perfonal  edate  to  his 
grandchildren,  and  appointed  the  defendant  Petty  who  had 
been  firft  his   fervant,  and  afterwards  his  journeyman,  to- 
gether with  one   Lariin,  executors,   giving  to  each  of  his 
executors  1 00  /.  for  their  trouble  about  the  execution  of  their 
trull,   and  directing,  that  if  the  defendant  Larkln  (hould  re* 
fufc  the  cxecutorfliip,  he  (hould  lofe  his  legacy  5  but  if  the 
defendant  Pctt  fljould  refufe  to  take  on  him  the  execntorfhip, 
^et  that  ^  (hould  have  this  100  /•  paid  him  provided  he  would 
be  aiding  and  adifting  in  the  management  and  execution  of  the 
truft.     Larkin  only  proved  the  will,  and  the  defendant  Pett 
^enounced  the  executorfhip. 

On  a  bill  brought  by  the  plaintiffs,  the  grandchildren,  againft 
•i>e  executors,  for  an  account  of  the  perfonal  eftate,  the  defen- 
"^ant  Pett  was  allowed  his  100/.  legacy:  but  he  likewife  in- 
cited to  have  400/.  more  for  his  extraordinary  pains,  trouble  E  2jo  j 
^Tid  expence  of  time  in  and  about  the  afiairs  of  the  teftator, 
^Particularly  for  having  made  up  fome  very  intricate  accounts, 
'^nd  got  in  fome  defperate  debts  ;  and  there  was  fome  proof, 
^lat  the  defendant  Pett  had  greatly  benefited  the  teftator's 
eftate,  and  prejudiced  his  own,  (he  himfelf  being  a  mercer) and 
Ithat  he  had  neglefted  his  own  trade,  and  loft  fome  cuftomcrs, 
^jrhile  he  was  looking  after  the  concerns  of  his  teftator. 

This  caufe  was  firft  heard  before  the  Mafter  of  the  Rolls, 
Sir  Jofeph  Jekyll,  who  declared  it  to  be  a  rule  fo  fettled,  that-  a 
truftee,  or  executor  in  iruft,  (hould  not  have  any  allowance  for 
liis  care  and  trouble,  unlefs  there  were  fonle  particular  words 
in  tile  will  ( i)  for  that  purpofe,  that  he  could  not  break  into  it; 
and  that  there  was  the  lefs  occafion  to  do  fo  in  the  prefent  cafe, 
as  the  teftator  had  here  given  the  defendant  an  exprefs  legacy 
of  100  /.  for  his  care  and  trouble ;  fo  that  the  teftator  himfelf 
had  fet  an  eftimate  and  value  upon  it  of  100 /•  which  finct 
the  defendant  had  accepted,  the  court  could  not  increafe. 

From  this  decree  there  was  an  appeal  to  the  Lord  Chan- 
cellor, before  whom  it  was  infifted  by  the  Attorney  and  So- 


(i)  Vide  Slii/oH  y.  Jiny,  I  Vcz.  115. 


licitor 
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Vp.'Vt!'  ^'^^^^^  General,  (who  had  both  figned  the  petition  of  appeal) 
that  the  defendant  PrU  having  renounced  the  cxecutorfhip, 
arid  the  other  executor  only  having  proved  the  will,  the  de- 
fendant Pett  was  as  a  ttranger ;  and  in  regard  he  appeared  to 
have  done  thefe  eminent  fervices  to  the  eftate,  fo  mucK  to  his 
own  prejudice,  he  was  intitled  to  a  quantum  meruit^  in  the 
fknie  manner  as  if  he  had  not  been  an  executor :  fo  that  this 
was  out  of  the  common  cafe,  and  to  be  confidered  as  if  the 
defendant  had  been  employed  in  the  nature  of  a  bailiS;  &V. 

(  251  ]  for  which  reafon  it  was  prayed,  that  the  Matter  might  be 
dire£led  to  have  regard  to,  and  make  fome  allowance  for,  the 
great  trouble  and  fuccefsful  pains  taken  by  the  defendant,  in 
relation  to  the  affairs  of  the  teftator. 

Lcrd  Chancellor  :  It  is  an  cftabliflied  rule,  [A J  ( i )  that  a 
truftee,  executor,  or  adminiftrator,  fliall  have  no  allowance  for 
his  care  and  trouble  :  the  reafon  of  which  fecms  to  be,  for  that 
on  thefe  pretences,  if  allowed,  the  truft  eftate  might  be  loaded, 
and  rendered  of  little  value.  Befides,  the  great  difficulty 
there  might  be  in  fettling  and  adjufting  the  quantum  of  fuch 


f  A]  An  executor  in  tiull,  who  had  no  legacy,  and  where  the  execution  of  the 
trnft  was  likejy  to  be  attended  with  trouble,  at  firll  rcfufcd,  butafterwards  agreed 
with  the  refulu.'ry  legatrcs,  in  confidcration  of  loo  guineas,  to  2.^  in  the  execu- 
to/(hip,  and  he  d\ing  before  ihe  execution  of  the  trull  was  compleated,  his  execu- 
tors brought  abijl  to  be  allowed  thefe  lOo  guineas  out  of  the  trull  money  in  their 
hands,  infilling,  that  the  rcfiduary  legatees  might  as  well  make  a  contra^  with 
the  executor  touching  ihefurplus,  (which  was  their  own  property)  as  the  teilator 
liimfelf ;  and  that  no  harm  could   happen  thereby  to  the  truft  eftate.     But  the 
court  faid,   all  bargains  of  this  kind  ought  to  be  difcou raged,  as  tending  to  eat 
up  the  truft  ;  and  here  the  executor  had  died  before  he  had  iinifhcd  the  affairs  of 
the  truft  :  wherefore  the  plaintiff's  demand  was  difallowed.     Gould  verfus  FUtt- 
njcwuUMich.  17^2,  at  the  Rolls.     And   it  fecms  to  be  owing  to  this  jeafonfy, 
which  a  court  of  equity  entertains  of  ah  executor  or  truftee,  that  if />6^  compound 
debts  or  morrgnges,  and  buy  them  in  for  lefs  than  is  due  thereon,  they  (hall  not 
take  the  benefit  of  it  thenWclves,  but  other  creditors  and  legatees  (hall  have  the 
advantage  of  it,  and  for  want  of  them,  the  benefit  (hall  go  to  the  party  who  is  inti« 
lied  to  the  furplub ;  whereas,  if  one  who  a6ts  for  himfelf,  and  is  not  in  the  cir- 
cumftances  of  an  executor  or  truftee,  buys  in  a  mortgage  for  lefs  than  is  due,  or 
for  lefs  than  it  is  worth,  ht  ihall  be  allowed  all  that  is  due  thereon.     See  Snlk, 
155.     Thus  in  the  cafe  of  Baliivyn  verfus  Bantfter^  heard  at  the  Rolls,  Prt/cbte^ 
1718.    The  cafe  was,  a  mortgagor  in  fee  died,  and  the  mortgagee  bought  in  the 
mortgagor's  wife's  right  of  dower.  Decreed,  that  the  heir  of  the  mortgagor,  on 
his  bringing  a  bill  to  redeem,  Ihould  have  the  benefit  thereof,  on  this  principle,  that 
the  mortgagee  is  but  a  trullee  for  the  mortgagor  after  his  money  paid,     bo  in  the 
cafe  of  P(nsfll  verfus  Glfi^'ir,  M}ch,  1721 ,  at  the  Rolls,  where  a  guardian  com* 
pounded  debts,  decreed,  it  ftiould  be  for  the  benefit  of  the  infant, 
(i)  So,  6.v///cT^Wv.  Harri/on,  Mof.  128. 

allowance. 
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iHowancei  cfpccially  as  one  man's  time  may  be  more  valuable 
than  that  of  another ;  and  there  can  be  no  hardfliip  in  this  re- 
ifeSt  upon  any  truftee,  who  may  chufe  whether  he  will  accept 
dxtruft^or  not.  The  defendant's  renouncing  the  executorfliip 
is  not  material,  becaufe  he  is  ftill  at  (i)  liberty,  whenever  he 
pkafeSf  to  accept  of  the  executorfliip :  otherwife,  if  berth  the  ex- 
ecutors had  renounced,  and  the  ordinary  had  thereupon  grant- 
ed adminiftration.  And  if  this  were  to  make  any  difference,  it 
would  be  an  art  pni£lifed  by  executors  ta  get  themfelves  out 
of  diis  rule,  which  I  take  to  be  a  reafonable  one,  and  to  have 
long  prevailed.  But  further ;  in  the  prefent  cafe,  the  tcftator 
has  by  his  will  exprefsly  direfted  what  fliould  be  the  de- 
fendant's recompcnce  for  his  trouble,  in  cafe  of  his  refufing 
the  executorfliip,  (viz.)  that  he  ftill  fliould  have  the  loo/.  le- 
gacy, to  which  I  can  make  no  addition*  ^However,  it  being 
whard  cafe,  let  the  defendant  take  back  the  depofit.  (a) 
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ROBIMBOH 
*•  P«TT. 


Wherc^there 
are  two  f  xecu- 
ton,  and  one  re- 
nounce!, he  19 
ftill  at  liberty 
to  accept  of  ihe 
executorHiip  s 
fecus,  where 
both  renounce  j 
tho*,  in  this 
matter^  the 
commonlawyeit 
diflfer  from  the 
civilians,  the 
latter  ho]diog» 
that  a  renuncia- 
tion once  made, 
tho^  only  by  ono 
of  thtrn,  is  per- 
emptory.   See 
Salic.  311. 
Huws  Sc  Down^ 
Y.  Lord  Petre. 


(i)  So»  Jtfwldf  V.  Biiftcowe,  at  the 
Rolls,  Jm.  31,  1788.     Et  vide,   Tife 
C^vf  V.  Simf/oity  3  Burr.  1463. 

(2)  Reg-  Lib.  B.  173a.  fol.  322.  & 
1733.  ^^-  333*  ^y  which  it  appears. 


the  Maftcr  of  the  Rolls  dircflcd  gene- 
rally, that  all  parties  (hould  have  juft 
allowances,  and  on  appeal  by  the  de- 
fendant Peitj  this  decree  was  affirmed* 
but  theparticular^^t/tfffAiii  notftated. 


^— -  Stonehoufe,  Efq;  &  Ux'  vcffus  Sir  John 
Evelyn. 

TH  E  Lady  TFycbef  feifed  in  fee  of  a  rent-charge  of  38  /. 
16  s*  per  annum,  by  hex  will  devifed  this  rent-charge 
to  nomas  Dalton,  efq;  (late  Lord  Chief  Baron  of  the  Exche- 
quer in  Ireland)  and  his  heirs,  in  truft  to  pay  feveral  fums  to 
fereral  annuitants  for  their  lives,  and  after  their  death  to  pay 
300/.  to  the  plaintiffs,  300/.  to  B.  and  200/.  to  C.  and  if 
the  (aid  rent-charge  fhould  fell  for  1000  /•  then  the  tcftatrix 
(who  died  foon  after  making  her  will)  gave  the  further  legacy 
of  100/.  to  B.  and  100/.  to  C.  All  the  annuitants  were 
dead,  the  laft  of  whom  died  the  24th  of  March,  ^TS^f  ^nd 
^  Lord  Chief  Baron  DaltGn,  the  truftee,  was  dead,  having 
left  aa  infant  fon  and  heir.    The  plaintiffs  brought  this  bill 

belong  to  the  heir,  as 
to 
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Cafe  61, 
Sir  JosEVH 
Jektll* 
Mailer  of  die 
Rolls. 

2  £q.  Ca.  Ab« 
567.  pi.  19. 
One  devifei  « 
rent  charge  t» 
be  fold  to  pay 
legacies  Amount- 
ing to  800  1. 
and  if  the  rent- 
charge  fliould 
fell  for  1000  !• 
the  teftator 
gives  a  further 
legacy  of  lool. 
the  rent  charge 
fella  for  above' 
800 1.  and  left 
than  icooL 
what  exceeds 
the  Scol.  ihall 
a  rcfultiiig  trul^ 


^55  Dc  Tcnn.  Pafchac,  i734* 

Stokehoitsi    to  compel  a  falc  of  the  rent-chargc>  and  to  be  paid  their  300  K 
and  intereft^ 

Upon  opening  the  pleadings,  the  Mafter  of  the  Rolls  flarted 
tliis  queftion :  fuppofe  the  rent-charge  ihould  fell  for  above 
Sooo  /.  and  lefs  than  100  /.  which,  probably,  may  be  the  cafe, 
who  will  be  intitlcd  to  tlie  furplus  beyond  800/.  ?  To  which 
it  was  anfwcred  by  the  counfel,  that  in  the  cafe  fuppofcd,.  as 
the  heir  was  difinhcrited,  and  the  other  legatees  had  no  pre- 
tence to  claim  more  than  the  legacies,  the  monies  produced  by 
the  fale,  which  would  exceed  800  /.  and  fall  fliort  of  loco  /. 
ought  to  be  didributed  in  proportion  to  the  legatees  B.  and  C» 

G/r':  Nothing  appears  to  be  faid  in  the  will  to  that  pur- 
pofe  •,  fo  that  to  admit  fuch  conftruftion,  would  be  to  make 
a  new  will.  Wherefore  as  to  all  the  monies  arifii>g  from  the 
cftate  devifed  to  be  fold,  and  not  difpofed  of  by  the  teilatrix^ 
(«)  See  Crnfc  there  muft  be  a  refulting  truft  for  the  (a)  heir  •,  confcquently, 
^  «f«y,  ane  .j.  ^^^  rcnt-charge  be  fold  for  above  800/.  and  under  looo/. 
all  the  monies  exceeding  the  800  /.  muft  be  paid  to  the  heir 
at  law. 

In  tlie  next  place  it  was  infifted,  that  whereas  thefe  legacies 
(*)^e  MairweU  ^r^^  given  out  of  a  fund  that  yielded  an  {h)  annual  profit, 
^«t.2.  26.  namely,  this  rent-charge^  tlie  legacies  ought  to  carry  intereft 

from  the  death  of  the  furviving  annuitant,  who  died  on  the 

24th  of  Marchy  l']'^2^ 

[354]  Cur* :  The  legacies  ought  to  carry  intereft  from  that  timet 

f  rent"!^ha^t**  but  then  it  muft  be  only  in  proportion  to  what  tlie  rent-charge 
fiaJi  firry  ior  brings  in,  not  more ;  and  if  there  be  a  furplqs  beyond  the  in- 
tereft, that  muft  go  to  the  heir  at  law.  And  with  regard  to  the 
heir  at  law  of  the  truftee,  who  is  an  infant,  he  being  but  a  bare 
truftee,  is  to  convey  according  to  the  late  ftatute  of  7  Ahm* 
cap.  29.  {1) 

Laftly,  in  proving  this  will   (it  being  a  will  difpofmg  of  a 
r^eal  eft  ate)  the  proof  was  full,  that  the  three  fubfcribing  wit- 
Where  the  tefti-   ncfles  did  fubfcribe  their  names  in  the  prefence  of  the  tefta- 
kand  before  the    trix;  but  onc  of  them  faid,  he  did  not  fee  the  teftatrix  fign,  but 

witneffet,  who 

fubfcribe  the  will  in  the  teftator^t  prefence  ;  the  will  U  good,  tho'  all  the  witnefles  did  not  fee  tht 

tcflator  fign  the  will. 


(l)  Reg.  Lib.  B.  1733.  fol.  168. 
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tKat  {he  owned,  at  the  fame  time  the  witneffes  fubfcribed, 
that  the  name  figned  to  the  will  was  her  own  hand-writing ; 
which  his  Honor  held,  without  all  doubt,  to  be  fuflicient.  And 
I,  having  the  fame  day  occafion  to  fpeak  with  Mr.  Jufticc 
Fortefcue  Alandy  mentioned  tliis  to  him,  who  faid,  it  was  the 
common  practice,  and  that  he  had  twice  or  thrice  ruled  it  lb 
upon  evidence  on  the  circuit ;  and  that  it  is  fufficient,  if  one  of 
the  three  fubfcribing  witneffes  fwears  the  teftator  acknowledged 
the  Hgning  to  be  his  own  hand-writing.  And  it  is  remark- 
able, that  the  ftatutc  of  frauds  does  not  fay,  the  teftator  fliall 
£gB  his  will  in  the  prefence  of  three  witneffes,  but  requires 
thefe  tlirce  things :  Ftrjl^  That  the  will  fliould  be  in  writing ; 
.  2i//^,  That  it  (hould  be  figned  by  tlie  teftator;  and,  3</(y, 
That  It  ihould  be  fubfcribed  by  three  witneffes  in  die  prefence 
*f  the  teftator.  (i) 


«S4 


(1)  Vide  LmgforJw.  Eyety  ante,  i  vol.  741. 


Glbbs  verfus  Cole* 

C±  S.  had  a  patent  granted  to  him  by  the  Crown,  for  the 
,y  •  folc  printing  and  felling  a  book  of  architefture,  intitled, 
GMj*s  Defigns.  Upon  filing  the  bill,  the  plaintiff,  the  pa- 
tentee of  this  new  book,  obtained  an  injun£tion  agamft  the 
defendant,  who  had  printed  the  fame ;  and  on  coming  in  of 
the  anfwer,  it  being  moved  to  diffolve  the  injun£tion,  affidavits 
were  allowed  ( i )  to  be  read,  in  order  to  fupport  the  injunfiion, 
on  account  of  the  great  prejudice  that  would  accrue  to  the 
party,  were  the  injunction  to  be  diffolved,  and  the  book  allow- 
ed to  be  difperfed  and  fold  by  the  defendant. 

And 

iftTmtion  by  patent,  t  fmall  virlation  of  the  invention  will  not  intltle  another  to 
p«tent.  So  in  the  cafe  of  a  grant  of  the  fnle  printing  of  a  huolc  to  the  author,  who 
|iaph«  InuD  another  hook,  this  not  material  j  for  it  loay  be  ueceflary  to  introduce 
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Cafe  6i. 

Lord  Chancetior 

Talbot. 
2  £q.  Ca.  Ah. 
14.  pi.  a. 
Affidavits  ai« 
lowed  to  be  read 
for  the  patentee 
of  a  new  inven* 
tion,  on  a  mo- 
tion to  diifolve 
an  injun£tloa 
on  coming  In 
of  the  anfwer. 
Where  there  ia 
a  grant  of  anew 
break  in'  upon  the 
takea  whole  para- 
what  ia  new. 


(O  Reg.  Lib.  A.  1733-  fol.  338. 
And  in  Ctuntt/s  0/  Strathmore  v.  Bowes 
before  Sir  £.  Kenyon,  Mafler  of  the 
AoUs,  fitting  for  the  Lord  Chancellor 
#0,  the  I J  th  Qfjuljt  1 7S6,  a  motion  to 


diffolve  an  injunflion  to  flay  wade  was 
made  under  fimilar  circumflances ;  his 
Honor  ha4  direded  the  motion  to  iland 
over,  that  precedents  might  be  found, 
where  the  court  had  permitted  amdavits 


2^$  '  DcTenn.  Pafchac,   1^34. 

•  GMifl  9,  And  in  this  cafe  it  was  held  by  the  courts  that  a  fmaH  varia-^ 

tion  of  the  invention  would  not  intide  the  defendant  to  break 
in  upon  the  patent,  in  regard,  at  that  rale,  any  grant  of  a  pa- 
tent for  the  like  purpofe  might  be  fruftrated.  So,  tliough  in 
this  book,  the  fole  printing  whereof  was  granted  by  patent  to 
the  plaintiff,  fome  whole  paragraphs  appeared  to  be  taken  out 
of  former  authors  ^  this  was  thought  not  material ;  for  it 
might  be  neceffary,  in  order  to  the  introducing  of  #hat  is  new. 
Wherefore  the  iujun£tion  was  continued. 


to  be  read  in  fupport  of  the  injundlioti  proceeding  was  propef,  but  as  it  Co  ma- 
after  anfwer;  and  on  this  day  the  coun-  tertally  concerned  the  practice  of  the 
fel  for  the  plaintiff  njentiooed  GMs  v.  court,  he  would  not  decide  the  point 
Coli,  fup.  Rju'cT  V.  BtnthoMy  Aug.  without  confulting  the  Lord  Chancellor. 
17 50.  Attorney  General  v.  Eentham^  Afterwards  the  defendant  Mi^/f</ that 
July  1 75 5 » in  all  which  the  fame  thing  the  affidavits  fhoald  be  read,  and  they 
had  been  done.  His  Honor  faid  he  were  read  accordingly.  Etvide^uir^ 
thought,  as  well  on  the  precedents,  as  v.  llumpagt^  3  Bro.  Cha.  Rep.  463*  and 
on  the  reafon  of  the  thing,   that  the  1  Vez.  jun.  427.  S.  G. 


f  256  ]  Holder  verfus  ChambUry* 

Cafe  6^. 

•*'         rri  H  E  plaintifl'  Holder  J  lord  of  the  manor  of  BoAamptoniZm 

Talbot.         .-L     in  Sotnerfetjhirej  brought  tliis  bill  againft  the  defimdant, 
%  Bq.Ca.  Ab.     for  the  arrears  of  a  quit-rent  of  7  /•  per  annum^  due  to  him  as 
Tboogh  a  bill      lord  of  tlic  manor  ;  and  another  part  of  his  bill  was  to  hold  a 
in  equity  lie*  to    large  dowu  belonging  to  his  manor,  difchargod  of  tliC  claim  oJ 
quit-rent,  yet  it    common,  which  thc  defendant  had  upon  the  (aid  down. 
thsttbepltintifF       The  plaintiff  did  not  (hew  any  difficulty  whicli  hinderedS^ 
foVSi7me*rt     ^*"^  ^^^^  recovering  the  quit-rent  at  law,  but  faid,  that  his^^ 
I»ww  right  thereto  would  appear  by  thc  writings  in  the  defehdant*^^ 

cuftody.  "^ 

The  defendant  by  his  anfwer  faid,  he  did  not  beGeve  the 
rent  was  due,  but  was  willing  to  give  it  up,  and  pay  it  and  the 
arrears,  if  he  might  quietly  enjoy  his  common  ;  rcprefendng 
withal,  that  he  was  but  a  poor  tenant  of  the  manor,  and  could 
not  bear  the  expcnce  of  a  fuit  for  the  quit-rent,  which  in  a 
fmall  time  would  come  to  much  more  than  the  inheritance  of 
the  rent  was  worth ;  that  he  had  ofiered  to  (hew  all  his  deeds^ 
and  refer  it  to  any  two  indifferent  perfons ;  but  that  the  plain« 
tiff  had  threatened  to  ruia  him,  and  to  fpend  500/1  for  that 
purpofe. 


I 
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By  the  plaintiflPs  proofs  it  appeared  plainly,  that  this  7  s. 
fer  annum  quit-rent  was  due>  and  had  been  regularly  paid, 
till  1 71 8,  and  that  it  was  payable  at  Lady-day  and  Mickaehnas 
in  refpec^  of  the  defendant's  lands  held  of  the  manor ;  and  uo 
difficulty  appeared  by  the  plaintiff's  bill,  as  to  the  defcribing 
or  abutting  the  land. 

Lord  dancellor :    The  bill,  with  refpeA  to  the  plaintiff's 
bolding  his  down  difcharged  of  the  defendant's  claim  of  com- 
mon thereon,  is  improper  \  for  by  the  fame  reafon  the  plaintiff 
may  bring  a  feparate  bill  againft  every  tenant  of  his  manor 
who   ihaU  fet  up  the  like  claim  (i).     As  to  fuch  other  part 
of  the  bill  as  would  recover  the  quit-rent  $  there  may  be  indeed 
a  cafe  fo  circumftanced,  as  to  make  a  bill  of  that  kiikl  proper, 
as  mrhere  the  lands  out  of  which  it  is  claimed  are  wholly  un- 
certain, (a)  and  where  the  days,  on  which  the  fame  is  pay- 
able, are  alfo  uncertain ;  but  then  thefe  things  ought  to  be 
laid  In  the  bill,  elfe  a  lord  may  be  very  vexatious  to  a  tenant, 
and  xnake  him  fpend  in  his  own  neceffary  defence  more  tlian 
£hree  times  the  value  of  the  rent.     Here  it  is  hard  for  the 
<iefendant  when  he  docs  not  know  the  plaintiiFs  title  to  the 
cjuit-rent,  to  admit  his  inheritance  to  be  for  ever  liable  there- 
to.    The  bill  appears  to  be  merely  for  vexation  :  for  the  plain- 
tiff* might  have  had  a  plain  and  eafy  way  to  have  recovered 
tihc  <)uit-rent  without  this  expenfive  method,  (viz.)  by  a  diftrefs; 
^nd  it  is  proved  he  has  harraffed  the  defendant  with  frequent 
^iftrefles,  and  would  not,  after  the  defendant  had  replevied, 
proceed  to  an  avowry.     Howo'cr,  I  do  not  fee  it  will  be  for 
the  defendant's  benefit  to  difmifs  the  bill  as  to  this  quit-rent ; 
for  then  the  plaintiff  will  immediately  fue  for  it  at  law. 

Wherefore,  fince  it  appears  here  that  the  quit-rent  has  been 
paid  to  Michaelmas^  17 1 8,  let  the  Regifter,  not  the  Maftcr, 
compute  the  arrears  of  the  quit-rent  from  Michaelmas^  1 7 1 8, 
to  this  time ;  and  let  the  plaintiff's  right  to  the  rent  be  efta- 
bliffied,  but  without  cofts.  The  bill  to  be  difmiffed  with  cods 
as  to  all  the  refidue.  (3) 

compute  tbe  intereil,  or 


«53r 


Chakuvet. 


Lordof  amt. 
brings  t  bill 
•gtioft  a  tennft 
to  bold  «  dowa 
belonging  to  the 
manor,  dif- 
charged of  the 
tenant*!  claim 
of  a  right  of 
common  there- 
to \  tbii  ail  im- 
proper bill.  Sue 
a  bill  for  «  quit- 
tent  may  be  pro- 
per in  fome  cir- 
cumftancet^ 
and  what. 
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In  a  poor  caufe, 
to  five  ezpencCf 
and  where  the 
matter  is  clear, 
the  courc  will 
refer  it  to  the 
regifter,  ioftead 
ofaMalter,  to 
arrears  of  rent. 


(i)  Vide  Di/nty  v.  Rohertfin,  Bunb. 
41.  M<iy^  ofBofton  v.  Jack/on,  Bunb. 
lOI.  Majw  of  Tork  V.  Pilkingtoftf  i 
Atk.  182.  Lord  Teynbam  v.  Herthert. 
a  Atk.  483.  Bouverie  v.  Prentice,  i 
Bro.  Cha.  Rep.  200. 

(2)  North  V.  Eatl  0/ StraforJ,  ante, 


148.  DuUe  of  BriJ^ater  v.  Ed^ar.-ft^ 
4  Bro.  P.  C.  1 39.  Bouverie  v.  Pren- 
tice, I  Bro.  Cha.  Rep.  200.  Duke  of 
Leeds  v.  Powell,  I  Vez.  171.  Duke  of 
Leeds  V.  Corporation  of  Ne^oj  Radnor, 
2  Bro.  Cha.  Rep.  358.  518. 

(3)  Reg.  Lib.  A.  1733.  fol.  39f 
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De  TeiDQu  Pafcha!,  1734* 


Cafe  64. 

Lord  Chancellur 
Talbot. 

m  Bq.  Ca.  Ab. 
294.  pi.  22. 
Devife  of  a  tern 
to  A.  for  life, 
remainder  to 
fuch  children  as 
theteftatorihall 
leave  at  hit 
death,  and  if  all 
bis  children  die 
without  leaving 
SfTue,  then  to  B* 
The  children 
die  without 
leavingany  iflue 
living  at  the 
time  of  their 
death  ;  thit  a 
good  devife  over 
toB. 
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Atkinfon  verfus  Hutchinfbn. 

P'DJVARD  Baxter,  poflefled  of  a  term  for  forty  ycarrf 
held  of  the  church  of  Carlijle,  by  his  will  dated  the  I2th 
oi September y  1732,  dcvifed  the  premifles  to  truftees,  in  tnift 
to  apply  the  tents  and  profits  to  keep  the  premifles  in  repair, 
and  to  renew  as  often  as  there  (hould  be  occafion  ;  and  then: 
in  truft  to  pay  the  overplus  thereof  to  the  teflator's  wife  Sarab 
for  her  life,  if  (he  ftiould  fo  long  continue  a  widow,  and  after 
her  death,  or  fecond  marriage,  to  the  ufe  of  fuch  children  as 
the  teftator  (hould  leave  at  tlie  time  of  his  death,  equally 
amongft  them  ;  and  in  cafe  any  of  his  faid  children  (hould  die 
without  leaving  any  iflTue,  the  (hare  of  him  or  her  fo  dying,  to 
go  to  the  furvivor  or  fur\'ivors  of  them ;  and  in  cafe  all  his  faid 
children  (hould  die  without  leaving  any  iflue,  then  to  the  ufe 
of  John  Hutchinfon.  The  tcftator  made  his  daughter  Mary  folc 
executrix,  and  died,  leaving  one  daughter,  who  afterwards 
died  without  leaving  ifTue  at  her  death  ;  and  whether  thc- 
devife  over  to  the  faid  J^hn  Hutchinfon  was  good,  was  the 
queftion  ? 

Mr.  Ferney  infiftcd,  that  the  fame  was  void ;  and  that, 
though  this  was  the  devife  of  a  truft,  yet  it  muft  be  conftnied 
as  a  legal  eftate,  and  as  it  ftood  originally  in  the  will,  without 
being  afTifted  or  made  good  by  any  fubfequent  accident ;  that 
it  might  be  laid  down  as  a  rule,  that  where  the  words  of  a 
will,  in  the  cafe  of  a  real  eftate,  are  fullicient  to  give  an  eftate- 
tail,  there  the  fame  words,  wlien  applied  to  a  term  for  years> 
will  convey  the  intirc  intereft  in  fuch  term :  now  here  could 
be  no  doubt  but  that,  had  the  teftator  been  fcifcd  of  lands  in 
fee,  inftead  of  the  term,  and  devifed  them  in  this  manner ;  the 
firft  devifee  [the  daughter]  would  have  been  tenant  in  tail  \ 
and  this  was  the  ftronger,  for  that  the  firft  devife,  after  the 
death  or  fecond  marriage  of  the  tcftator'a  wife,  is  to  fuch 
children  as  the  tejlator  Jhould  leave  at  the  time  of  his  death, 
which  words  were  afterwards  dropped  :  and  from  whence 
could  proceed  that  change  of  the  teftator's  exprefTion,  but 
from  a  change  of  his  intention  ?  BeGdes,  here  was  a  poUibility 
upon  a  pofTibility,  under  which  Mr.  Hutchinfctiy  the  laft  de- 
vifee over,  claimed,  and  therefore  it  could  not  be  good* 

Lord 
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I^rd  Chancellor  :  I  admit  the  dcvife  of  a  truft  muft  hayethe   ATKiwioir  v. 
fame  conftrufiion  as  that  of  a  legal  eftate,  and  that  accidents 
fubfequent  to  the  making  of  the  will,  (hall  not  any  ways  aflFcft  tTuft  to^bI^on* 
iiich  conftru£lion  :  and  further,  that  though  the  intention  of  i^*****  •"  '^ 
the  teltator  is  greatly  to  be  regarded,  yet  this  his  intention  that  of  a  legal 
muft  ever  be confiftent  with  the  rules  of  law.     But  then  the  ^Ttnl^^^ 
mule  which  has  been  infilled  on,  that  whatever  words  of  a  ^J  fubfrquent 
"^11  in  the  cafe  of  a  freehold  will  create  an  intail,  the  fame,  *^'  *""' 
*iKrhen  made  ufe  of  with  refpefl  to  a  term,  will  pafs  the  abfo- 
lute  intereft  in  fuch  term :   this  rule  (I  fay]  feems  to  be  laid 
down  in  too  great  a  latitude.     So  far  indeed  may  be  agreed,  where  the 
tiiat  where  the  words  of  a  will,  when  ufed  with  regard  to  a  ^'^l.®^.  *  j*' 

'  o  vife  of  a  leafe- 

♦  freehold,  give  an  exprefs  eftate-tail,  there  the  fame  words  hold  would 
applied  to  a  term  will  pafs  the  whole  intereft  in  fuch  term  :  as  d!*i^^"irin  th« 
if  a  term  for  years  be  devifed  to  A.  and  the  heirs  of  his  body,  "^«*>f  •f^ee. 
Temainder  to  B.  in  fuch  cafe  the  remainder  is  void.     So  if  the  devireover  of 
dcvife  of  a  term  were  to  A.  for  life,  remainder  to  the  heirs  of  h^yoia !^ ^fji 
liis  body,  remainder  over  to  B»  fuch  remainder  to  J3.  would  be  i^  ^^^  ^ordt  la 

.  ,  ^«        «   /.  ^  the  former  de. 

Toid,  €aufa  qua  fupra.  ^jfe  would,  ia 

the  cafe  of  a 
freehold  make  an  eftatctail  onlj  by  implication. 

But  in  the  principal  cafe,  the  words  of  the  will  would,  if  [^260  ] 
ufed  with  refped  to  a  freehold  or  real  eftate,  pafs  an  intail  only 
by  conftruflion  and  implication  \  and  that  thefe  (hould  carry 
the  abfolute  intereft  in  the  term,  is  no  neceffary  confequence. 
"Where  words  arc  capable  of  a  two-fold  conftruftion  even  in 
the  cafe  of  a  deed^  (and  much  more  of  a  will)  it  is  juft  and 
reafonable  that  fuch  conftrudlion  (hould  be  received,  as  tends 
to  make  it  good ;  and  in  the  principal  cafe,  the  devife  of  the 
term  to  the  teftator's  children,  and  if  they  (hould  die  with- 
out leaving  any  iiTue,  then  to  Hutchinfon^  may  eafily  and  na*> 
turaOy  be  underftood  to  fignify,  if  they  die  without  leaving 
any  iflue  at  the  time  of  their  death ;  nay,  much  more  na- 
turally than  in  the  other  cafe,  (t;iz.)  if  there  (hould  be  a  fail* 
ure  of  ifiue  of  them  an  hundred  year^  hence.  The  reafon  given 
in  the  cafe  of  Target  verfus  Gaunt,  reported  in  the  Abridgment 
efCcJes  in  Equity  193.  (a)  is  very  ftrong  in  fupport  of  this  (^)  Vol.  1.431* 
derife  over,  which  in  eiFe£l  was :  one  pofleflfed  of  a  term  for 
years,  drvifed  it  to  his  fon  A.  if  the  term  (hould  fo  long  con- 
tinue and  00  longer,  and  after  his  death  to  fuch  of  his  iffue  as 
Vol.  in.  P  he 


z6o  De  Term.  Pafchas,  1714% 

hIVcIThJh.  ^^  ^^^^  ^^^*^^  ^'  ^^*  ^"^  ^^  -'^  *^^^  ^^^  without  ifluc,  thcA 
to  his   (the  tcftator's  fon)   B.     A.   died  without  iffue,  and 
without  making  any  difpofition  of  the  term,  and  the  qucftion 
being  whether  B.  the  younger  fon  was  intitled,  it  was  dc- 
£  261  3       ^^^^^  ^"  ^^^  favour  ;  for  that  the  words  dying  without  ijfue^  have 
a  two-fold  meaning  :  the  one  to  fignify  a  dying  without  iflue 
at  the  time  of  one's  death,    the  other  a  dying  without  iflue, 
whenever  fuch  iflue  fails ;  and  though,  where  lands  of  inhe- 
ritance are  devifcd  to  A.  and  if  he  die  without  iflue,  then  to 
B.  an  eftate-tail  will  pafs  to  A^  by  implication,  in  order  to 
comprehend  the   ifliie  to  all  fuccecding  generations ;  yet  in 
the  cafe  of  a  term  for  years  which  cannot  poffibly  defcend  to 
iflue,  there  is  no  neceflity  to  make  fuch  a  conftruftion  j   for 
which  reafon,  the  moft  obvious  and  natural  fenfe  (hall  ^therc 
take  place,  and  the  dcvifor  be  prefuraed  to  have  meant,  MA. 
the  firft  devifee  die  without  iflTue  living  at  hi»  death  ;  confe- 
quently  the  dying  without  iflue  being  confined  to  a  life,  makes 
W  ^«1-  '•  ^^3-   the  limitation  over  good,  by  way  of  executory  devife.     [a)  So 
the  cafe  of  Forth  vcrfus  Chapman^  feems  to  be  in  point,  where 
one  pofilflcd  of  a  term  for  years,  devifed  it  to  A,  for  life,  and 
\l  An  died  leaving  no  iflue,  then  to  B.     It  is  true,  the  Mailer 
of  the  Rolls  (Sir  ^jofeph  Jekyll)  was  of  opinion  and  decreed, 
that  the  devife  over  to  jB.  was  void  •,  but  on  an  appeal,  tlic 
Lord  Chancellor  Parher  held  it  good,    for  that  there  can  be  no      — 
difference  between  the  words  luUhout  leaving  ijfue^    (which  is-  -^^ 
(*)  SecvoL  I.      conftrued  to  mean  [b)  iflue  at  his  death)  and  leaving  w  iffue.    ^ 
NicboUi  v.         Farther  what  made  it  infinitely  fl:ronger,  was,  that  the  fa£L_ 
Hooper  &  563.     happened  to  be  (though  this  was  not  obfervcd  by  the  counfe^K 
Eikio.    ^*  in  that  cafe)  that  the  teftator  had  a  real  and  leafehold  eftate^ 

(0  Vol.  1. 667.  ^j^j  devifed  all  {c)  his  eftate,  as  well  freehold  as  goods   an* 
chattels,  to  A.  and  if  A.  died  leavin^j  no  iflue,  then  to  B.  and 
there  the  fame  words  in  the  fame  will  were  conftrued  to  make 
[  262  ]       ^^^  feveral  devifes  good,  and  to  give  the  firft  devifee  an  eftate* 
tail  in  the  iieehold,  and  but  an  eftate  during  his  life  in  the 
leafehold. 


/ 


Wherefore  in  the  principal  cafe  the  intention  of  the  teftator 
being  plain,  that  if  A,  died,  and  left  no  iflue,  the  devife  over 
(hould  take  effe<a,  the  Lord  Chancellor,  in  compliance  wiA 
fuch  intention,  and  alfo  agreeably  to  the  precedents  in  point, 
decreed  in  favour  of  the  devifee  over,  {viz.  that  the  wordsi 

if 
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Atkihiom  «• 


if  the  firft  denfee  died  without  leaving  any  ifluCf  mud  be  in- 
tended  to  meap,  without  leaving  iflue  at  his  death.  ( i ) 


(i)  Reg.  Lib.  A.  1733.   fol.  703. 

Vide  NicMis  v.  Hooper^  ante,    i    vol. 

198.     Targei  v.  Gaunty  ante,    i    vol. 

432.     Pinbwy  v.  Elkin,  ante,    i    vol. 

563.  Fortbw.  Chapman,  ante  i  vol.  663. 

PUydell  v.  PlydtlU    ante,    1    vol.  748. 

MuLUx  v.  Stainis^  ante,    2  vol.    421. 

Balgvy  V.  Hamilton,  Mo  f.  1^6.  Jttortuy 

Gemaralv.  Hail,  Kel.  13.    Sabbarton  v. 

Sahbarfm^   Ca.  temp.  Tal.  55.  &  245. 

BeaucUrk  v.  Dormer,  2  A  tic.  308.     5a/- 

/«Ti  V.  Saltern,  2  Atk.  376.  SkffielJv. 
Lftd  Orrery,    3  A  tic.  287.     Traferdy, 

Boebm,  3  Atk.  449.    Lample.y  v.  hl:i»m 

tr,  3  Atk.  396.  Cbambtrla.h  v.  Jacob, 
Amb.  7?.  liarl  of  Stafford  v.  Bucki.j^ 
%  Vcz.  181.    £jf^/  v.  h^ailace,  %  Vcz. 


120.  318.  Shrppard  ▼.  LfJJi^.gham, 
Amb.  122.  Bodcns  v.  H^atfon^  Amb. 
398.  478.  AVi'^y  V.  Fo^vler,  6  Bro, 
P.  C.  309.  G/ry  V,  Monta^,  6  Bro. 
P.  C.  429.  Earl  of  Chatham  v.  T^/i^///, 
6  Bro*  P.  C.  450.  Attorney  General  v. 
^iW,  I  Bm.  Cha.Rep.  170.  Bij^gt  v. 
Benjley,  I  Bro.  Cha.  Rep.  187.  Wicker 
V.  M'tford,  I  Harg.  Law  Traas,  513. 
C/-;i/^r  V.  Strothof,  2  Bro.  Cha.  Rep. 
33.  Doe  V.  7.V''*  ^  Term  Rep.  593. 
Goodtitle  V.  Pegden,  2  Term  Rep.  720. 
Knii^ht  V.  £///.-,  2  Bro.  Cha.  Rep.  570. 
Porter  v.  Bradley^  3  Term  Rep.  1 43. 
Hocklty  V.  AfanA/bty,  3  Bro.  Cha.  Rep. 
82.  and  1  Vez.  jun*  143.  S.  C. 


Low  verfus  Burron. 

TH  E  bill  was  for  an  account  of  the  rents  and  profits  of 
divers  meiTuages  and  lands  in  Warrington,  in  Lancajhire, 
on  this  cafe  :  John  Caffbn,  feifed  of  an  eftate  for  tliree  lives  in 
the  premiiTes,  by  his  will  dated  the  i2t\\oi January,  1684,  de- 
Tiicd  them  to  his  daughter  Mary  MJlineux  for  lifci  remainder 
to  her  iflue  male,  and  for  want  of  fuch,  remainder  to  one  Low, 
under  whom  the  plaintiff  claimed,  Mary  A^llineux,  by  leafe 
and  releafe  conveyed  the  premiffes,  in  confideration  of  her 
marriage  with  Edward  Burron,  to  the  ufe  of  herfelf  and  her 
intended  hufband,  atid  the  heirs  of  their  bodies,  remainder  to 
the  heirs  of  her  hu(band  Burron.  In  1705,  Mary  died  with- 
out iffue,  and  the  plaintiff  claiming  under  the  perfon  in  re- 
mainder9  now  brought  this  bill  for  an  account  of  the  rents  and 
profits* 

The  queftions  were,  firjl.  One  having  an  eftate  for  three 
fives,  and  devifing  it  to  A.  in  tail,  remainder  to  B.  whether 
this  remainder  was  good  ?  2dly,  Suppofing  it  to  be  good^ 
whether  A.  by  fuch  leafe  and  releafe  could  bar  it? 


Cafe  65. 

L«rd  Chaocelloc 
Talbot. 

%  Iq.  Ci.  Ab, 
394.  pi.  I. 
Aa  eftate  pur 
autre  Tie  ouy 
be  limited  to  A. 
in  tail,  remain* 
der  CO  B.  for 
thii  is  ooly  s 
defcriptioDy  wba 
fliaJl  take  at 
fpecial  occQ- 
panti  dttriog  tbt 
life  of  ceftuy 
que  vie. 
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Low  V.  As  to  the  firft  it  was  faid,  and  fo  agreed  by  the  court,  that 

tilt  hmitation  of  an  cftate  pur  mutre  vte  to  A.  and  the  heirs  of 
his  body,  makes  no  eftate  tail  in  A.  for  all  eftates-tail  are 
cftatcs  of  inheritance,  to  which  dower  is  incident,  and  muft 
be  within  the  (latute  de  donis  \  whereas  in  this  kind  of  eftate, 
which  is  in  no  inheritance,  there  can  be  no  dower,  nei- 
ther is  it  within  the  ftatute,  but  a  defcendible  [B]  free- 
hold only« 

Alfo  the  Lord  Chancellor  held  plainly,    that  tliis  was  a  [Cj 
-     ^     -     good  (i)  remainder  to  B.  on  A.^s  death  without  iflue,it  being 

(#)  Sec  Chaplin  ^^  ^^^^  ^^^"  *  ^^^  defcription,  who  (hould  take  as  fpecialoc- 
▼.  Chaplin,  cupants  during  the  lives  of  thefc  three  ceftui  que  vies.  As  if  the 
^  '  ^    *  grantor  had  faid,  "  inftcad  of  a  wandering  right  of  [D]  general 

**  occu- 


[B]  For  which  reafon  it  has  been  determined,  that  where  a  l^ale  for  three 
lives  has  been  granted  to  a  man  and  his  heirs,  and  fuch  grantee  died,  leaving 
an  infant  heir  ;  thr  par >I  (hould  not  demur.  By  the  Lord  Talhoty  in  another 
branch  of  the  caife  of  Chapiin  verfus  Chaplin,  i8ih  of  Jul},  1735,  ^^^^ 
pod.  368. 

[C]  The  objedlicn  againft  this  remainder  being  good  is ;  for  that  when  the 
leflee  had  devifed  the  premises  in  tail,  he  then  had  nothing  left  in  hire  but  a 
poffibility,  whrch  he  could  not  devife  cr  limit  over ;  as  if  a  man  were  feifed  in  fee- 
iimple,  and  at  common  law  had  granted  lands  to  one  and  the  heirs  of  his  body, 
this  was  a  conditional  fee ;  and  forafmuch  as  the  donor  had  only  a  pofEbility  of 
reverter,  he  could  not  limit  it  over.  Now,  if  at  common  law  an  eftate  in  fee 
could  not  be  limited  over  after  an  eflate  given  to  one  and  the  heirs  of  his  body, 
much  lefs  (hould  an  eilate  for  three  lives  be  limited  over  after  fuch  a  failure  of  iifue. 
And  as  to  the  notion,  that  in  this  kind  of  limitation  the  heirs  of  the  body  of  >f 
take  only  as  fpecial  occupants ;  and  that  a  man  may  name  as  many  fpecial  occu- 
pants, as  he  pleafes :  by  the  fame  reafon,  it  may  be  argued,  that  this  eftate  for 
lives  may  be  limited  to  j4.  and  his  heirs  ;  and  if  A,  die  without  heirs,  then  to  £, 
and  his  heirs,  which  eertainiy  would  be  a  void  limiiation  to  S,  and  in  prefump- 
tion  of*  law,  the  continuance  of  the  ifiue  of  a  man's  body  may  be  for  ever. 
From  whence  it  fhould  feem,  that  after  the  lefTee  for  three  lives  hat  granted 
or  devifed  the  premifTes  to  A,  and  the  heirs  of  his  body,  he  (the  leiTee)  Lu  no- 
thing but  a  poiHbility,  which  he  cannot  grant,  or  limit  over.  Note ;  This  ap- 
pears from  the  Reporter's  manufcript  to  have  been  the  opinion  of  Mr.  ff^eM-y 
an  eminent  conveyancer,  late  of  the  Ittaer  TemfU,  However,  the  law  ii  fettled 
as  above. 

[D]  It  is  obfervable,  that  at  law  there  could  be  no  general  occupant  of  a  rent : 
as  if  I  had  granted  a  rent  to  A-  for  the  life  oiB,  and  A,  had  died,  living  B»  t^e 
rent  would  have  dctcrminei.  %Roll,Ahr.  150.  Salk.  189.  But  there  might 
havt  been  ^ /pedal  occupant  of  a  rent.     As  if  I  had  granted  a  rent  to  A:  and  his 

(i)  Fhtcby.  Tucker,  zW cm.  184. 
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•'occupancy,  I  do  appoint,  that  after  the  death  of  A.  the       ^J*,"^*' 

**  grantee,  they  who  Oiall  happen  to  be  heirs  of  tlie  body  of  A. 

««  fliall  be^^nW  occupants  of  the  premiffes ;  and  if  there  (liall 
•*  be  no  iflue  of  the  body  of  A.  tlien  J.  and  his  heirs  fliall  be 
«« the  fpecial  occupants  thereof."  And  that  here  can  be  no 
clanger  of  a  perpetuity  ;  for  all  thefe  eftates  will  determine  on 
t:hc  expiration  of  the  three  lives.  So,  if  inflead  of  three,  there  [  265  ] 
Xiad  been  twenty  lives,  all  fpending  at  the  fame  time,  all  the 
candles  lighted  up  at  once,  it  would  have  been  good  ;  for,  in 
^ffe£l,  it  is  only  for  one  life,  (v;z.)  that  which  fhall  happen  tO 
tc  the  furvivor.  For  which  reafon,  it  were  very  improper  to 
«ali  this  an  eftate-tail,  fmce  at  that  rate  it  would  not  be  liable 
«o  a  forfeiture,  or  puniQiable  for  wade,  the  contrary  whereof  is 

true,     {a.)  (->6Co.  37. 

^     '  1  Roll.  Abr. 

2d/)?,  The  Lord  Chancellor  faid,  that  tho*  by  a  kafe,  or  by  a   Anfftat^for 
leafe  and  releafe,  A.  might  bar  the  heirs  of  his  body,  as  in  fome    tb*ee  li^'s  >• 

li  mired  to  A. 
and  the  heirs  ofbh  budy,  remainder  to  B.  A.  by  leafr,  or  by  leafe  and  rtleafe,  m:iy  bai  the  heirtof 
Ilia  W^]r»  At  claiming  under  him,  but  cannot  by  any  a^  bar  B.  Q^iser*  tamen. 


heirs  for  the  life  of  B,  and  A.  had  died,  living  B,  and  leaving  an  heir;  fuch  heir 
would  have  been  a  fpecial  occupant.  Yet«  if  a  man  had  granted  a  rent  to  A,  his 
executors  and  afligns,  during  the  life  oi  B.  and  afccrwaids  the  grantee  had  died, 
leaving  an  executor,  but  no  aflignee,  the  executor  Ihould  not  have  had  the  rent, 
in  regard  it  being  a  freehold,  the  fame  could  not  defccnd  :o  an  executor.  Mo, 
664.  2  KqL  Abr,  152.  3  Car,  Sir  Richard  Butler  (sf  aP  vcrfus  C'/merton^  agreed 
and  admitted  by  Jones  Juiticc  ^  Cur\  and  by  tli;."  courfel  on  both  fides,  that  the 
rent  is  extind  ;  though  there  feems  to  have  been  no  found  reafon  for  this  dlltinc- 
cioa.  But  as  to  rents  granted  pur  autre  w,  the  ilarute  of  frauds  and  perjuries  has 
mftde  an  alteration  ;  fur  by  that  llarute,  any  eilate^r^r  autre  vieia  made  deviiable, 
and  if  not  derifed  away,  ihall  be  afTets  in  the  hands  of  the  heir,  if  limited  to  that 
heir  ;  if  not  limited  to  the  heir,  it  (hall  go  to  the  executors  or  adminillrators  of 
the  grantee,  and  be  ailcts  in  their  hands.  So  that,  if  iince  that  (latute  a  rentbt 
granted  to  A  for  the  life  of  ^.  and  A.  die,  living  B.  ^.'s  executors  or  ad  mi* 
niftracors  (hail  have  it  during  ihe  life  of  B.  for  the  ilatute  u  not  only  miide  to 
prevent  the  inconvenience  of  fcrambiing  for  eflates,  and  getting  the  hvii  fcieilioa 
after  the  death  of  the  grantee;  but  likewife  for  preiervmg  and  continuing  the 
efiace  during  the  life  o£  the  cejluy  que  vie  ;  and  it  is  reatbnabie,  fince  the  grantee 
might  by  deed  have  difpofed  of  the  rent  durin;^  the  life  of  the  ce.^uy  que  a//V, 
thftt»  though  by  his  dying  without  having  made  any  fuch  difpoilcion,  in  nicety 
of  law  this  eftate  would  have  determined ;  yet,  by  the  Itatute,  that  iniercft 
which  pafled  from  the  grantor  ought  to  be  preierved,  and  ihall  go  to  the  ex- 
ecators  or  adminiilrators  of  the  grantee  during  the  life  cf  the  ajluy  o-te  vie* 
And  the  (latute  in  this  cafe  does  not  inlarge,  but  only  preferve,  the  eliate  of 
the  grantee.  By  the  Lord  Keeper  Harcourt,  in  the  cafe  of  RanuUnfon  verfus 
The  Duchifs  of  Montague  \^  «/',  4th  of  December ^   1 7 10,  though  this  was  not  the 

nrinrinal  nninf 
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'•  refpefls  claiming  under  him,  yet  he  inclined  to  chink  A.  cool J 
not  bar  the  remainder  over  to  5.  who  was  in'tlic  nature  of  a 
purchafcr,  and  would  be  no  way  fubjed  to  the  incumbrances 
ol  A.  any  more  than  if  the  eftate  pur  autre  vie  had  hctn 
4  limited  to  A.  for  life,  remainder  to  B.  for  life  \  in  which 
cafe  plainly  A,  could  not  bar  B,  cfpecially  by  this  convey- 
ance of  leafe  and  rclcafe,  which  never  transfers  more  than 
may  lawfully  pafs :  whereas  the  conveying  away  or  barring 
the  remainder  limited  to  B.  f  admitting  it  to  have  been  a  good 
remainder)  is  doing  a  wrong  to  fi.  and  depriving  him  of  an 
eftate,  which  was  before  lawfully  vefted  in  him.  Nay,  indeed, 
itfeeraed  to  him,  as  if  no  a£t  which  A.  could  do,  would  be 
capable  of  barring  this  limitation  over  to  5.  in  regard  there 
could  be  no  common  recovery  fuflFcrtd  thereof,  it  being  only 
an  eftate  for  lives ;  and  his  Lordihip  faid,  that  this  (as  he 
remembered )  was  determined  ii>  the  cafe  of  Sir  Hardolpb 
Wafleneys  ( i )  in  the  Houle  of  Lords,  upon  an  appeal  from  this 
court.  [E] 

But 


FE]  The  following  cafe  has  been  taken  from  the  Regifter's  Book ; 

The  late  Earl  of  Arlinj^ton  devifed,  /«/'  aP^  a  leafehold  eftate,  being  the  manor 
of  TottenhaUy  alias  TottcKbam-Couri ,  in  MMie/ex,  and  held  for  three  lives  of  the 
cathedral  church  of  St,  P/iuPs,  London,  to  theDachefs  of  Graf  torn,  his  only  iflbe, 
for  life,  remainder  to  the  Dukeof  Grfl^oir,  for  life,  remainder  to  the  firft  and  every 
other  fon  of  the  Duke  by  the  Duchefs  in  tail  male,  remainder  to  the  heirs  female 
of  the  Duke  by  the  Duchefs  in  tail,  remainder  to  the  right  heirs  of  the  Duchefs. 
Afterwards,  in  i686,  the  faid  leafe  was  renewed  agreeably  to  the  above  limitations. 
The  Duke  of  Grafton  died^  and  his  fon,  the  prefcnt  Duke,  brought  his  bill,  pray- 
ing, that  the  leafehold  preroifTes  (fome  of  the  lives  whereby  the  fame  were  held, 
being  dropt)  might  be  renewed,  and  fettled  on  the  Duchefs  for  life,  remainder  to 
the  plaintiff  the  Duke,  and  his  heirs ;  for  that  otherwise  it  would  tend  to  a  perpe- 
tuity. The  Lord £»/?>»  (the  Duke's  eldeft  fou)  wa^  then  an  infant  of  feven  years 
of  age  ;  and  the  caufe  being  htard  the  ad  of  Jug.  1722,  the  court  conceived  that 
they  could  not  do  it,  till  a  tmtfur  coiicejferunt  had  been  levied  by  the  plaintiff,  the 
Duke  of  Gr/7/?o,^  and  the  defendant,  S\r  Thomas  Hanmer,  (who  had  married  the 
Duchefs)  and  the  Duchefs  of  Cr/7/?o«;  and  the  matter  was  referred  to  aMafter ;  and 
it  coming  on  afterward?,  21ft  ot  December,  lytz,  on  the  repot t,  by  which  it  ap- 
peared, that  a  fine  had  been  levied,  and  that  the  Maftcr  had  fettled  a  leafe  an4 

(i)  Wafleneys  y.ChappelK  1  Bro.  P.  C.  occupant.  Baker  v.  Bcyley^  2  Vem.215. 

457.  But  it  feems  now,  that  any  alien-  Noitonw,  Freckei,   i  Atk.  524.     Frnfer 

ation  by  the  iqiwf)  tenant  in  tail  will  v.  Forfler,  2  Atk.  259.     Saltern  v.iat- 

be  fufficient  to  bar  the  remainder-man,  tern,  2  Atk.   376.     IfilUams  v.Jei^t 

although  if  no  fuch  Lt\  be  done,  the  re-  2  Vez.  681.     Blake  v.  Blake,  ante,  10, 

niainder  man  will  dill  take  as  fpecial  note  i. 

releaffi 
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But  notwithftanding  all  this,  yet,  it  appearing  that  the  right 
of  the  plaintiff,  and  of  thofe  under  whom  he  claimed,  had  ac- 
crued fo  long  fmcc  as  the  year  1705,  now  near  tliirty  years 
ago,  during  all  wliich  time  the  defendant's  poffefTion  had  been 
unmolefted,  and  the  ftatute  of  limitations  being  pleaded,  (tho* 
it  was  urged,  that  the  plaintiff  had  not  the  leafe  in  his  pof- 
feilion,  and  that  the  defendant  in  his  pica  had  fct  forth,  that 
the  Icafc  had  been  renewed :  and  though  it  was  moreover  in- 
fifted,  that  however  the  plaintiff  might  be  difubled  from  bring- 
ing an  cjeclment,  he  might  yet  bring  a  bill  in  equity  •,)  the  Lord 
Chancellor  declared,  he  would  grant  no  relief  in  the  cafe  of  fo 
ftale  a  demand,  and  therefore  allowed  the  plea  M ). 

affitt  a  ftate  demand  againft  a  long  and 


BVRRON. 

However  the 
ftatute  of  linni* 
tations  being 
pleaded,  where 
B.'s  right  ac- 
crued above  30 
years  fince,  tho* 
the  cafe  may  he 
fo  circumftaoced 
as  that  the 
plaintifT)  not- 
withftanding 
he  could  not 
bring  an  €Jt€t" 
ment,  might 
bring  a  biU  in 
equity,  yet  the 
court  will  not 
quiet  polfcUion. 


releafe,  being  an  aflignmenrof  the  Icafeof  \6S6,  to  new  tru!}'.'es,  thereupon  the 
Itord  ChzncciiOT  MaccIesfitU  ordered,  that  the  faid  leafe  and  rcleafc  (hould  be 
executed,  an  J  that  the  new  leafe  (hould  be  to  thrfe  new  rruilecs,  in  iruft  for  the 
X>uchers  for  life,  remainder  to  the  plaintiff  the  Duke,  and  his  h<»irs.  durine  »^he 
lives  in  the  leafe.  DuJte  0/ Grafton  verfus  Hantmr,  And  indeed  it  fecms  reafjn- 
^blCf  that  the  firil  tenant  in  tail  (improperly  fo  called)  ihould  be  allowca  (o  bar 
the  limitations  over ;  for  though  the  original  eilate  be  only  for  three  lives, 
yet,  it  being  the  intercil  of  both  landlord  and  tenant,  that  the  leafes  (hould 
oe  renewed,  and  it  being  the  doclrine  of  the  court  of  chancery,  that  all  fuch 
new  leafes  are  fubjcfl  to  the  old  trufls,  the  edace  might  by  this  means  continue 
for  ever,  widiout  any  poflibility  of  being  barred.  See  alfo  Daktr  verfus  Bailty^ 
%  Vcrn.  225. 

(i)  Reg.  Lib.  B.  1733.  fol.  334. 


Bewick -y^/yZ^ J  Whitfield,  (i) 

[  Zee  a  Branch  of  this  Caufcy  Vol.  2.  240.  ] 

4  Was  tenant  for  life,  remainder  to  B.  in  tail,  as  to  one 
•  moiety^  remainder  as  to  the  other  moiety  to  C.  an  infant 


Cafe  66. 

Lord  Chanctllor 
Talbot. 


m 


A.  tenant  for 
life,  remainder 
to  n.  in  tail,  at 

to  one  moiety,  remainder  to  C.  an  infant  in  tail,  at  to  the  other  moiety, remainder  overx  there 
M  timber  on  the  premiires  gteatly  decaying ;  B.  the  remainder  man,  brings  a  bill,  praying,  that 
the  decaying  timber  might  be  cut  down,  fold,  and  the  money  dirided  hetwixt  him  and  the  infant  j 
and  the  tenant  tor  life  inftfts  to  hAve  part  of  the  money  ;  tenant  fur  life  mu(V  h«ve  fufficicnt  left  for 
icpoiily  &c.  and  an  allowance  for  all  damage  done  to  him  on  the  ground  ;  but  to  hjve  no  allowance 
for  the  timber,  which,  when  fevered  by  accident,  or  by  a  trefpaiTei,  belor.gi  to  the  dttt  own?r  of  the 
iaheritance.  Decaying  timber,  if  for  orntment  or  Cfe'y,  not  to  be  cut  down.  Alfo  where  an  infant 
it  interefled  in  the  inheritance,  no  timber  can  be  cut  down,  but  by  the  approbation  of  the  M^fter  : 
and  the  infantas  moiety  of  the  money  to  be  put  out  for  hii  benefit* 


(i)  The  eftates,  ojkjn  which  the 
timber  in  qneftion  in  this  caufe  grew, 
were  fettled  lo-the  ufe  of  the  grantor 
for  life,  and  (after  fcveral  prior  limi- 


tations) to  the  ufe  oi  Robert  Bt'wick  for 
his  life,  remainder  to  trudecs  to  pre- 
ferve  contingent  remainders,  reaiain- 
dcr  to  his  firll  and  other  fons  in  tail, 
4  wiiir 
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BlWfCK  9, 

Whitfibld* 
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in  tail,  remainder  over.  There  was  timber  upon  thepremliTea 
greatly  decaying;  whereupon  B.  the  remainder-man,  brought 
a  bill,  praying,  that  the  timber  that  was  decaying  might  be  cut 
down,  and  that  the  plaintiff  the  remainderman  in  tail,  together 
with  the  other  remainder  man,  the  infant,  might  have  the  mo- 


with  like  remainder  tojejept^  Caherlyy 
and  Benjamin  Btivici,  and  their  fird 
and  other  Tons,  remainder  to  j^ani  Be* 
wick  and  Barbara  Ramjajy  (U(lers  of 
the  grantor)  and  the  heirs  of  their  bo- 
dies, remainder  to  the  right  heirs  of 
the  grantor.  The  bill  in  this  caufe 
was  filed  by  Robert  Berwick  the  tenant 
fwr  lifct  and  Robert  Benuick  his  infant 
ion.  The  defrndants  were,  V trick 
WhitJirU,  and  Pbiladelf^yia  his  vvife, 
and  the  faid  Calverly  Bewick  ;  but  it 
does  not  appear  by  Reg.  Lib.  what  in- 
terefls  IVhitfield  and  his  wife  had  in  the 
premiiTes.  After  dating  the  fettle- 
ment,  and  the  determination  of  the  fe- 
veral  eftates  prior  to  the  eftate  for  life 
of  Robert  Bewick  the  father,  and  that 
the  plaintiff  Robert  Bewick  the  father 
was  become  feiled  of  the  cdates  for  his 
life,  and  the  plaintiff  Robert  Bewick 
the  fon  was  become  intitled  to  an  eftate 
tail  in  remainder  expedant  on  the  de- 
termination of  that  eftate  for  life,  and 
that  the  faid  Jo/ejJb  Berwick  and  Benja^ 
win  Benvick  were  dead  :  the  bill  pro- 
ceeded to  ilate  there  were  great  quan- 
tities of  oak,  afl),  and  other  timber 
trees  growing  on  the  laid  premiffcs,  the 
greatcft  part  whereof  were  fovery  old, 
tiiatthey  were  going  very  much  to  de- 
cay, and,  if  permitted  lo  ftand,  would 
grow  every  year  of  much  lefs  value, 
and  ifcut  jdown,  would  be  of  coniider- 
ab!e  advantage  to  the  perfons  intitled 
to  the  inheritance  of  the  faid  premiffes  ; 
that  the  plaintiff  Rolert  Beivick  the  fon 
was  an  infant  of  only  three  years  old, 
and  therefore  could  give  no  directions 
for  cutting  fuch  timber;  that  the  de« 
fendants  infilled,  that  by  a  decree  made 
in  two  former  caufcs  in  this  court, 
dated  the  8th  of  Odober,  ^7^^*  the 
plaintiffs  were  rcUriiined  from  com- 
BUtting  WAllc  upon  tiic  faid  premiffes, 


whereas  that  decree  ought  not  to  be 
objeded  to  the  plaintiffs,  by  reafon 
that  the  greatcft  part  of  the  faid  timber 
trees  were  going  to  decay,  and  would 
grow  worfe  every  year ;  and  the  bill, 
therefore  prayed  that  the  plaintiff  i?«^-/ 
Bewick  the  father  might  be  impowef* 
ed  to  cut  down  and  fell  fucb  timber 
trees  as  were  decaying  or  at  their  fall 
growth  and  fit  to  be  CMt^ for  the  benefit  of 
the  plaintiff  Robert  the  infant,  and  fo  hom 
time  to  time  as  there  ffiould  be  occa- 
fion  for  the  benefit  of  the  faid  infant.'^* 
'I'he  defendants  Wbitfutd  and  his  wife 
by  their  anfwer  admitted  many  of  tke 
trees  to  be  in  a  Qate  of  decay,  but  in- 
filled that  fome  of  them  had  been 
planted  for  ornament ;  and  they  hoped 
the  court  would  take  care  as  well  of 
their  intereft  in  the  premiffes,  as  of 
fuch  money  as  Hiould  arife  (rom  the 
fale  of  the  timber  which  the  plaintiff 
the  father  ihould  be  authorized  xm  cut 
and  fell.  The  defendant  Calverfy  Be- 
wick, faid  that  there  were  fevcral  tim- 
ber trees  on  the  faid  premiffes  at  their 
full  growth,  and  others  going  to  decay, 
and  apprehended  that  it  would  be  for 
the  benefit  of  evtry  one  interefted  in 
the  premiffes  to  have  fuch,  as  were  de- 
cayed or  going  to  decay,  cat  dow^y 
and  he  was  willing  that  the  fame  (hoald 
be  cut  down  and  fold  by  the  diredion 
of  the  court,  provided  the  money 
arifing  thereby  (hould  be  fecured,  aod 
put  out  at  intereft  for  the  benefit  of  the 
perfons,  who  (hould  be  intitled  to  the 
inheritance  of  the  faid  premiffes.*-So 
that  it  appears  from  the  pleadings, 
that  the  tenant  for  life,  fo  far  from 
claiming  any  (hare  of  the  money,  wis  ^ 
co-plaintiff  with  the  infant  tenant  in' 
tail  in  a  bill  printing  to  have  the  money 
iccurcdy^r  the  benefit  of  the  infant. 

nej 
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g  by  the  fale  of  this  timber.  On  the  other  handi  the 
:  life  infifted  to  have  fome  (hare  of  this  money. 

iancelhr :  The  timber,  while  (landings  is  part  of  the 
»  [F]  ;  but  whenever  it  is  fevered,  either  by  the  zik 
IS  by  tempeft,  or  by  a  trefpaffer  and  by  wrong,  it  bc- 
im  who  has  the  firft  eilate  of  inheritance,  whether  in 
tail,  who  may  bring  trover  for  it ;  and  this  was  fo 
ipon  occafion  of  the  great  windfall  pf  timber  on  the 
eftate.  {i\ 


368 


Btwic«  vb 
WmTriiLo: 


tenant  for  years,  remainder  to  B,  for  life,  remainder  to  C.  in  fee ;  A* 
vaHe ;  £,  chough  he  cannot  bring  wafte,  as  not  having  the  inhericaiice« 
(titled  to  an  injundion.  See  i  Roll.  Abr.  Ro/kvell^a  cafe,  577*  But  if 
)e  of  a  trivial  nature,  and  a/or/rori,  if  it  be  meliorating  wafle,  as  by 
n  the  premiffet,  (fee  i  Infl.  55.)  the  court  will  not  injoin  ;  nor  if  the 
or  remainder- man  in  fee  be  not  made  a  party,  who  poilibly  may  ap- 
le  waile.     By  the  Lord  King,  Moll/mux  v.  Pcweil,  Pa/ch^,  *730« 


t  yet  where  the  tenant  for 
b  in  himfelf  the  next  exigent 
aheritance,  fubjed  to  inter- 
ntiogent  remaiaders,  he  fhalJ 
dvantage  of  his  own  wrong 
down  timber,  but  the  court 
ve  it  for  the  benefit  of  the 

remaindermen.  Williams 
Bolton,  Feb.  24,  1784.  The 
tenant  for  life  with  contin- 
tinders  to  his  hr^  and  other 
inder  to  Mrs.  Orde  for  life, 
to  her  firll,  and  other  (bns, 
contingent  remainders  over, 
IS  to  truftees  to  preferve  all 
rent  remainders)  remainder 
;e  in  fee—Mrs.  Orde  had  a 
vho  died  in  a  few  days  after 

All  the  contingent  remain- 
yet  in  expectancy,  the  Duke 
mber.  Mrs.  Orde  had  after* 
her  {on,  who  was  a  defend- 
uiufe.    On  the  qneftion,  to 

timber  fhould  belong,  the 
icellor  was  of  opinion,  that 
ot  competent  for  the  Duke 
n  timber  in  refped  of  his 
xt  Should  not  take  advantage 
ivroDg— that  the  timber>  al- 


though by  fever  an  ce  become  perfonalty, 
was  yet  bound,  as  far  as  it  could  be,  tp 
the  ufes  of  the  realty — that  the  admi- 
nidrator  of  Mrs.  Orde*%  firil  fon  wat 
certainly  not  in  titled,  the  child  being 
dead  at  the  time  of  the  timber  cat- 
neither  could  her  fecond  fon  claim  it, 
for  although  he  hid  a  veiled  eftate  of 
inheritance,  yet  fuch  eftate  was  liable 
to  be  divefted  by  the  Duke's  having  a 
fon.  His  Lordihip  therefore  thougiit 
nobody  at  prefent  intitled,  butdireded 
the  Duke  to  pay  into  court  to  the  ere* 
dit  of  the  caufe,  the  fam  of  2943  /.  10^. 
for  which  the  timber  had  been  fold, 
and  ordered  that  the  Mafter  ftioald  in- 
quire into  and  afcertain  the  times  at 
which  the  faid  fum  or  aay  part  thereof 
was  received  by  the  defendant  theDuke* 
and  ftiould  compute  intereft  thereon 
from  fuch  times  refpedively,  and  that 
the  Duke  ftiould  pay  into  court  in  like 
manner  what  ftiould  be  found  to  be  the 
amount  of  fuch  intereft,  and  that  fuch 
principal  and  intereft  ftipuld  be  laid  out, 
fubjed  to  further  order  with  liberty  for 
any  perfon  interefted  to  apply.  Reg. 
Lib.  1783.  fol.  326. 
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Bewick  v.  2dl%  As  to  the  tenant  for  life,  he  ought  not  to  have  any 

iharc  of  the  money  anfing  by  the  fale  of  this  timber  ;  but  fmcc 
he  has  a  right  to  what  may  be  fulBcient  for  repairs  and  bootes^ 
care  muft  be  taken  to  leave  enough  upon  the  eftate  for  that 
purpofe ;  and  whatever  damage  is  done  to  the  tenant  for  life; 
on  the  premifles  by  him  held  for  life,  the  fame  ought  to  be 
made  good  to  him. 

^dljf  With  regard  to  the  timber  plainly  decaying,  it  is  for 
the  benefit  of  the  perfons  rntitled  to  the  inheritance,  that  it 
fliould  be  cut  down,  otherwife  it  would  become  of  no  value  ; 
but  this  (hall  be  done  with  the  approbation  of  the  Mafler ;  and 
trees  though  decaying,  if  for  the  defence  and  fliehcr  of.  the 
hoofe,  or  for  ornament,  (i)  fh?ll  not  be  cut  down.  B.  that 
is  the  tenant  in  tail,  (and  of  age)  of  one  moiety,  is  to  have  a 
moiety  of  the  clear  money  fubjeft  to  foch  deductions  as  aforc- 
faid,  the  other  moiety  belonging  to  the  infant,  muft  be  put 
^  ^  out,  for  the  benefit  of  the  infant,  on  government  or  real  fecu* 
rities,  to  be  approved  of  by  the  Mailer  (2). 


(i)  Vide  Chambtrlain  v.  Dummer,  i  *'  taxed  by  the  faid  Mafler)  are  to  be 

Bro.  Cha,  Rep.  166.  and  3  Bro.  Cha. .  "  firft  paid,  and  the  refiduc  of  the  faid 

l^^P-  549*  ^'  "^^'^^y  ^^  ^^  ^^  P"^  ^"'  ^^  intereftoQ 

(2)   The  decree  dire£li  the  Mafter  "  Government  or  other  fccurity,  in  the 

*'  to  inquire  what  timber  there  is  ftand-  **  names  of  truAees  to  be  approved  of 

*'  ingon  the  faid  eftates,  that  is  in  ade-  '^  by  the  faid  Mafler  for  the  benefit  of 

•«  caying  condition,   which  is  neither  "  the  faid  plaintiff  Ro^ett  BewUk  the 

•*  a  (belter  or  ornament  to  the  feat,  and  "  infant,  to  be  paid  him  when  he  comes 

••that  fuch  decaying   timber   as  the  •*  of  nge,  and  the  tru  flees  are  to  declare 

*^  Mailer  (hall  direll  Stall  be  cut  down  "  the  trufl  of  the  faid  money,  and  all 

•*  from  off  the  (aid  eflate,  and  fold  by  **  parties  arc  at  liberty  to  apply  to  thiJ 

«<  fuch  perfons  as  he  fhall  appoint  for  "  court  from  time   to  time,   as   there 

««  that  purpofe,  and  out  of  the  money  *•  fhall  beoccafion,  for  further  dircc- 

«•  arifing  by  the  fale  of  fuch  timber  the  *' tions.'*     Reg.  Lib.   A.    1733.  fol. 

•«  cofli  of  all  parties  to  this  fuit  (to  be  512. 

Cafe  67.      Elizabeth  Sidney,  —  Plaintiff, 

The  Hon.  Jocelyn  Sidney,  Efq  ;       Defendant. 

On  an  Appeal  from  a  Decree  at  the  Rolls. 

MRS.  Sidney^  the  plaintiff,  brought  her  bill  againft  the 
defendant  her  hufband,  to  have  a  fpecific  performance 
lues  the  huftand   of  her  marriage  articles,  dated  the   17th  ot  Uctober^   1716, 

for  a  fpecifick 

•trformance  of  her  mirriage-articles,  and  that  he  may  fettle  fuch  and  fuch  lands  on  her  for  bef 
jointufe  5  it  is  no  bar  to  her  demand,  that  Ihc  has  eloped  with  an  adulicrcr,  much  left  if  this  be  not 
by  the  httibaad  put  la  ifliic  id  the  caufe* 

whereby 


Lord  Chancellor 
Talbot. 


%  £q.  Ca.  Ab. 

19.  pi.  37. 
Where  the  wift 
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hereby  the  defendant,  the  hufband,  covenanted,  that  within     ^s«JJ[^t* 

ght  months  after  the  plaintiff  Elizabeth  fliould  come  to  age, 

5  would  convey  his  eftate  in  Glaimrganfiire  to  trullees,  to 

ic  ufe  of  himfelf  for  life,  remainder  to  the  ufe  of  truftees  to 

ipport  contingent  remainders,  remainder  to  the  ufe  of  his 

ife  for  her  life  for  her  jointure,  remainder  to  their  fons  fuc- 

iflivcly  in  tail  male,  remainder  to  the  daughters  in  tail,  rc- 

ainder  to  himfelf  in  fee.     Alfo  the  plaintiff  EUxahethy  the 

ife,  witli  the  confent  of  her  guardians,  covenanted,  tliat  ihc 

Lould,  within  eight  months  after  (he  (hould  come  to  age, 

>nvey  her  eftate  in  the  fame  county,  being  about  350/.  per 

nn.   (but  well  ftocked  with  timber)  to  the  ufe  and  intent, 

lat  there  (hould  be  paid  thereout  to  the  plaintiff  Elizabeth^ 

00/.  per  ann.  for  her  feparate  ufe  during  the  coverture,  looA 

tr  annum  to  her  mother,  and  50/.  per  annum  to  the  plaintifPs 

iftcr,  till  (he  (hould  come  to  age  ;  and  then  (he  to  have  icoo  /. 

nd  that  her  eftate  thus  charged  (hould  be  conveyed  to  the     £  270  3 

ifc  of  the  defendant  for  life,  remainder  to  the  ufe  of  the  plain- 

i(F,  his  wife,  for  life,  remainder  to  the  ufe  of  the  firft,  faj'r. 

on  in  tail  male,  remainder  to  the  daughters  in  tail,  remain- 

ler  to  her  right  heirs.      The  timber  upon  her  eftate  to  be  ap- 

>lied  to  pay  off  a  mortgage  of  500c/.  on  the  defendant  the 

lafband's  eftate,  and  the  furplus   of  the  money   arifmg  by* 

:hc  falc  of  the  timber,  to  go  to  raife   portions   for  younger 

rhildren.     So  that  the  bill  was,  to  compel  the  defendant  the 

iu(band  to  perform  his  part  of  the  articles,  and  that  he  might 

iccount  for  the  timber  he  had  cut  down  from  off  the  wife's 

:ftate. 

The  defendant  by  his  anfwerfet  forth,  that  the  plaintiff  the 
wife  had  withdrawn  hcrfelffrom  berhujband\  thatjhe  had  livei 
feparatelj^  and  very  much  mijhehaved  herfelf. 

The  proofs  were  very  ftrong,  that  the  wife,  the  plaintiff, 
had  had  criminal  converfation  with  another  man ;  but  in  the 
dcpofitions  there  being  fome  evidence  that  the  hufband  was 
alfo  guilty  of  the  like  offence,  fo  that  the  wife  might  recrimi- 
nate i  the  Mafter  of  the  Rolls  decreed  a  performance  of  the 
articles,  from  ^hich  decree  the  defendant  now  appealed  to  the 
IfOrd  Chancellor. 

And 
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*i***^  ••=  And  It  wa!^  infiftcd  on  behalf  of  the  huftand,  that,  con- 

Cdcring  the  incumbrance*  and  annuities  on  the  wife's  eftate, 
the  hufband  was  a  very  little  gainer  therefrom  ;  the  wife  in  a 
court  of  equity  appeared  with  but  an  ill  grace,  as  endeavour- 
ing to  compel  a  performance  of  her  hufband's  agreement, 
when  (he  herfelf  had  broken  her  own  marriage  contra£l  in  the 
moft  facred  and  tender  part  of  it }  that  with  regard  to  articles, 
if  the  court  finds  any  inconvenience  will  refult  from  com- 
L  ^7*   J       pdling  a  performance  thereof,  they  will  not  decree  that  thefc 
ihould  be  fpecifically  executed,  but  leave  the  party  to  his  re-» 
mcdy  at  law ;  that  in  the  prefent  cafe,  the  decreeing  an  exe* 
cution  of  thefe  articles  might  occafion  a  difmherifon  of  a  law- 
ful heir,  and  fettle  the  eftate  upon  fuch  iflue  as,  though  born 
in  wedlock,  might  yet  really  and  in  fa£l  be  illogitinTate.   For 
fuppofe  that  in  this  cafe,  after  the  feparation,  there  had  been 
a  fon  bom,  would  this  court   have  decreed  a  fcttlement  to 
have  been  made  whereby  fuch  fon   ihould    have  been   in- 
titled?  and  yet  this  would  plainly  have  been  the  confcquence, 
fince  fuch  fon  being  born  in  wedlock,  muft  have  taken  by 
virtue  of  the  fettlement  j  that  indeed  where  a  feparation  has 
been  in  purfuance  of  a  divorce,  the  courts  at  law  will  prefume 
that  the  hu(band  and  wife  have  lived  feparately  in  obedience 
to  the  fentence :  but  in  the  cafe  of  a  voluntary  feparation  only, 
the  hu(band*s  accefs  to  the  wife  (hall  be  taken  for  grantedi 
and  a  child  born  (hall  be  conftrued  legitimate,  and  no  evidence 
admitted  to  the  contrary  ;     according  to  the  diftinftion   in 
1  Sali.  113.  at  the  fame  time  it  may  be  notorious   to  every 
one  that  fuch  child  was  not  begotten  by  tlie  hufband  ;  that  iu 
the  principal  cafe  it  was  in  proof,  that  the  plaintiff  did  elope 
from  the  defendant  her  hufband,  and  went  away  with  one 
Janus  Jenhinsy  to  a  cottage  about  three  miles  from   where 
her  hufband  lived,  fince  which  there  had  been  no  pretence  of 
any  reconciliation,  fo  that  this  was  a  bar  of  dower,      i  InL 
37..     I  RulL  Abr.  680.     And  if  in  a  court  of  law,  tlie  wife 
behaving  in  this  mannei,  would  not  be  helped  to  her  dower, 
which  is  fuppofed  to  be  her  bread  and  fubfiftence,  why  (hould 
equity  afBft  fuch  a  woman  fo  as  to  caufe  any  articles  to  be  per- 
formed in  her  favour,  which  is  a  matter  always  left  tor  the 
difcretion  of  the  court?  That  the  wife  in  the  prefent  cafe  had 
her  remedy  at  law  upon  an  aftion  of  covenant  to  be  brought 
in  tlie  name  of  the  truftees :  but  it  might  well  be  doubted, 

whctlier 
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Aether  he  had  any  remedy  againft  the  wife,  in  regard  at  the      StpwiT  ♦. 
time  of  the  marriage  fhe  was  an  infant,  and  [G]  her  covenant 
'With  the  truftees,  would  hardly  bind  her  at  law. 

It  was  admitted,  had  there  been  an  actual  jointure  made 
upon  the  wife,  fo  as  to  have  vetted  a  fixed  legal  eftatc  in  her, 
that  could  not  have  been  forfeited  by  the  wife's  elopement ; 
but  where  the  matter  refted  only  upon  articles,  and  the  wife 
had  no  remedy  but  by  bringing  a  bill  for  the  fpecific  perform- 
ance thereof;  here  a  court  of  equity  might  with  the  greateft 
reafon  and  juftice  refufe  to  lend  a  helping  hand  ;  might  welt 
deny  that  affiftance  which  in  a  cafe  of  common  articles,  and  in 
a  fair  and  honed  caufe,  they  are  ready  to  afford  the  parties : 
that  it  had  indeed  been  (a)  faid,  that  adultery  is  no  bar  of  r  NOe-if  ^a 
dower ;  and  probably  it  is  not,  where  the  hufband  and  wife 
continue  to  cohabit ;  but  no  books  fay,  that  where  the  wife 
elopes  with  another  man  in  adultery,  (as  in  the  prefent  cafe) 
this  is  not  a  bar  of  dowen  And  furely,  if  it  be  a  bar  to  a 
recovery  at  law,  it  is  at  lead  equally  reafonable  it  fliould  be  fo, 
with  Te[pc£k  to  any  aid  fought  in  equity  upon  articles  for  the 
wife's  provifion. 

Further :  It  was  faid  to  be  material ;  that  in  fuch  cafe  of 
elopement  of  the  wife,^  nothing  could  reftore  the  wife  to  her 
dower,  but  the  reconciliation  of  the  huiband-,  that  it  was 
not  fufficient,  fo  as  to  intitle  her  to  her  dower,  that  (he  could  r  273  1 
recriminate,  or  fay,  her  hufband  was  guilty  of  the  like  oflence, 
for  nothing  could  avail  her  as  to  this,  but  the  {a)  forgivenefs 
of  the  injured  hufband.  Very  obfervable  alfo  is  the  difference 
which  the  law  makes,  where  this  offence  of  adultery  Is  com- 
mitted by  the  hufband,  and  where  by  the  wife.  In  the  former 
pafe,  where  the  hufband  goes  away  from  the  wife,  and  lives 


£G]  And  yet  it  feems,  that  where  a  feme  infant  feifed  in  fee  covenants  with 
the  confentof  her  guardians »  in  coofideration  of  a  fettUment,  to  convey  her  in- 
heritance to  her  hufband ;  if  this  be  done  in  confideration  of  a  competent  fettle- 
meat,  equity  will  execute  the  agreement*  though  no  adion  would  lie  at  lav  to 
recover  damages.     See  vol.  ft.  144.    Catmel  v.  Bucih. 

(a)  See  Dyer  to6.  Lady  Ponnys^t  cafe,  where  a  reconciliation  by  the  hufband, 
after  the  wife's  going  away  with  the  adulterer,  is  fpecially  pleaded,  and  the 
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Stowxr  0,     u^th  another  woman  in  adultery,  this  is  no  bar  to  the  hu(l 
**"*^*'       band's  being  tenant  by  the  curtefjr ;  but  on  the  wife's  leaving 
her  hufband,  and  eloping  with  an  adulterer,  (he  thereby  £Drfeits 
her  dower.     The  reafon  of  which  may  be,  for  that  the  con- 
fequence  of  fuch  crime  in  the  wife  is  worfe  to  the  hufband's 
family,  by  making  the  children  which  flie  may  have  by  the 
adulterer,  inheritable  to  the  hu(band's  eftate,  to  the  prejudice 
of  the  next  heir  :   whereas  the  hufband's  children  begotten  oa 
another  woman  are  incapable  of  bringing  that  mifchief  on  a 
family,  or  injuring  the  next  legitimate  heir  ;  that  all  this  was 
greatly  aggravated  in  the  principal  cafe,  by  reafon  of  the  near 
alliance  which  Mr.  Sidney  had  to  a  peerage,  to  an  antient^ 
illuftrious  pee  rage,  attended  with  a  fui table  eftate,  being  onl/* 
brother  and  prcfumptive  heir  to  the  Earl  of  Leicefier,  at  prefenc 
a  bachelor ;  fo  that,  as  it  was  apprended,  the  matter  of  re- 
crimination,    though  the    principal  ground  of  his  Honor'3^ 
decree,  was  not  fufllcient  to  warrant  the  fame. 

ObjeSl.  But  it  has  been  objeSed  below,  that  the  hufband  h»s^ 
not  by  his  anfwer  put  this  matter  of  adultery  in  ifliic,  it  being 
onlyfaid,  that  the  wife  had  withdrawn  herfelf  from  kcr  huC- 
band,  lived  feparately,  and  very  much  miibehaved  herfelf  *:  all 
r  274  1  which  (he  might  do,  and  not  be  guilty  of  adultery,  fmce  there 
may  be  feveral  afis  of  mi(behaviour  in  a  wife  be(ides  that  of 
adultery. 

Refp.  The  wife  could  not  but  be  fcnfible  of  what  nature  her 
mifbehaviour  was  ;  this  muft  be  beft  known  to  herfelf:  and  it 
yr^LS  the  kindnefs  and  tendemefs  which  tlic  hufband  had  for  the 
character  of  his  wife,  not  to  fuiTer  thefe  great  ftains  upon  her 
reputation  to  be  regiftred  upon  record,  to  the  perpetual  infamy 
of  herfelf  and  family ;  and  therefore  before  he  (hould  go  fofarj 
the  hu(band  might  well  hope  his  wife  would  repent  of  her 
fault,  and  put  a  itop  to  this  fo  unfeafonable  a  fuit ;  and  it  is  a 
fad  excufe  made  on  behalf  of  the  wife,  to  fay  the  hu(band,  who 
had  juft  reafon  to  charge  her  in  the  plaineft  and  moft  diftinft 
terms  with  this  infamous  crime  of  adultery,  has  in  tenderoeli 
to  her  forborne  to  do  fo,  and  now  (lie  will  take  advantage  of 
it  *,  thus  with  equal  art  and  ingratitude  turning  the  kindnefs 
that  has  been  (hewn  her  againft  him  who  (beweil  it. 
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2d  ObjtH.  But  fuppofing  this  crime .  to  have  been  ever  fo 
fuificientl]r  fet  forth,  yet  this  court  cannot  judge  of  adultery, 
or  in  any  fort  puni(h  it,  which  is  proper  only  for  the  fpiritual 
court. 

Rtfp^  Where  things  of  tliis  nature  arc  incidentally  mixed 
with  others,  the  courts  of  law  (and  much  more  of  equity) 
may  take  notice  of  them  :  thus  the  courts  of  law,  where  the 
wi£e*s  elopement  with  the  adulterer  is  pleaded  in  bar  of  dower^ 
muft  try  fuch  plea  :  and  as  they  may  do  it  in  that  cafe,  what 
ihould  hinder  this  court  from  doing  the  like  in  the  prefent  ? 
So  the  trial  of  a  marriage,  which  is  as  much  of  a  fpiritual  cog- 
luCuice  as  any  thing  can  be,  is  determinable  at  law,  where  it 
comet  incidentally  in  ijueftion. 

34/  OhjeB*  If  the  defendant  infills  upon  this,  that  the  plain- 
tiff, the  wife,  ought  not  to  have  aid  upon  thefe  articles ;  then 
on  the  odier  hand  he  himfelf  is  not  to  expe£t  any  aid  or  aiTift- 
ance  in  refpe£l  thereof. 

Bjtfp*  All  this  may  be  admitted  ;  and  Mr.  Sldnej^  the  huf- 
band,  will  be  in  a  better  condition  without  the  articles,  than 
with  them  ;  thus  independent  of  tlie  articles,  he  will  be  in- 
dtled  to  the  rents  and  profits,  and  will  have  a  power  to  fell  all 
the  timber  from  off  his  wife's  eftate,  to  his  own  ufe. 

Laftly,  It  was  obferved  that  the  hulband  was  not  plaintiff 
in  this  caufe,  but  the  wife,  and  where  ihe  has  thought  fit  to 
apply  in  a  caufe  of  turpitude :  as  a  court  of  equity  has  fre- 
quently beenrefembled  to  a  fountain  diflributing  its  relief  thro' 
pure  and  dear  ftreams,  fo  it  was  hoped,  that  this  being  a  caufe 
of  a  contrary  nature,  and  confifting  of  fevcral  proofs  of  tur- 
pitude, therefore  the  court  would  not  afford  the  plaintiff  the 
Icaft  favour  or  aflTiftunce  whatever. 
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Lord  Chancellor  :  Wliat  has  been  afferted  of  a  child  begotten  in  the  cile  of « 

»nd  bom  during  the  time  of  the  voluntary  reparation  of  the  jjJ^jo'SwJl'* 

huiband  and  wife,  {viz,)  tliat  no  evidence  (hall  be  admitted  «n<i  ftme  live 

to  prove  the  illegitimacy  of  fuch  child,  is  now  held  to  be  other-  tt^ife^ua 

child  I  this  ii  a 
bated,  for  the  court  will  intend  obedience  hat  been  paid  to  the  fentence  during  this  time.  Bat  if 
in  the  caTe  ofa  voluntary  reparation  a  child  it  boro,  this  is  legitimate.  Secui  where  the  jury  And 
the  baiband  hat  had  no  accela  to  hii  wife.  If  the  party  charges  hit  adverfary  with  any  thing  cri- 
minaly  it  ought  to  be  (hewn  with  great  plainnefa  and  cerUinty.  Articles  to  fettle  lands  in  jointure^ 
m  m  aatufcof  «a  »dual  jointure,  which  is  not  furfeiud  by  an  elopemcot.  like  dower. 

wife. 
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SiDitBr  «      wife.     For  if  a  jury  find  the  hu(band  had  no  acoc 

StOUST* 

child  will  be  a  baftard,  according  to  the  determinatio 
cafe  of  Pendrel  verfus  PendreU  [H]  As  in  the  prcf 
at  the  hearing  of  the  caufe  the  defendant  has  infifl 
what  might  have  been  very  penal  to  the  plaintiff  h 
(v/z.)  the  forfeiture  of  her  dower,  the  crime  for  w 
might  have  incurred  fuch  a  penalty,  ought  to  be  pla 
to  her  charge,  fpecified  and  put  in  iffue,  (i)  that  (he  m 
what  to  reft  her  defence  upon :  whereas  here  her  ac 
is  only  general  and  uncertain,  anK>unting  to  little  di 
that  fhe  has  nmthdranjim  herfelfjrom  her  bujhand^  I'rued/ 
from  himf  and  very  much  mi/behaved  herfelf:  nothing  o 
implies,  that  the  plaintiff  has  been  guilty  of  adultery 
lefs  that  (he  has  eloped  from  him,  and  gone  away 
adulterer,  which  alone  would  bar  her  of  her  dower,  fu 
this  were  purely  a  queftion  of  dower.  But  the  arti 
ing,  that  the  hufband  ihall  fettle  fuch  and  fuch  lands 
tainty  on  his  wife,  the  plaintiff,  for  her  jointure,  this  i 
J^  much  in  the  nature  of  an  a£tual  and  vefted  jointure  \  ii 

what  is  covenanted  for  a  good  confideration  to  be  d 
confidered  in  equity  in  mofl  rcfpedls  as  done ;  confe 
this  is  a  jointure^  and  not  forfeitable  either  by  adulter 
WTiyahuAtnd    clopement  (2).     The  reafon  of  the  difference  why  a 

doct  not  forfeit 

hit  tenancy  by  the  cortefy  on  leaving  hit  wife,  and  living  in  adulteiy,  at  a  wife  furfciti  bti 

tlopeincnt,  lie. 

[H]  Heard  before  the  Lord  Talboty  Fchruary  5,  1733.  where  the  ha(b 
wife  by  confent  lived  feparately,  and  a  child  being  born,  an  iffue  was  dii 
txy  whether  the  child  was  a  ballard,  and  it  was  found  a  baflardy  2  St 
And  fo  indeed  (however  it  happened  to  be  overlooked  by  the  defendant' 
fel)  it  is  faid  at  the  bottom  of  the  cafe  cited  from  Salkeld ;  wherefore  th 
is  now  fettled  for  law. 

( i)  ffatfyfti  v.  fFatfyns,  2  Atk.  97*  original  bill  and  by  the  crofs  bill 

Clarity.  Periam,  a  Atk.  337.  the  performance  fo  far  as  the 

(  2)  fn  Blount  v.  Winter ^  and  IVinter  v.  made  t  proviiion  for  the  wife,  al 

JBUunt,  July  19,  1781,  the  onginal  bill  and  proving  in  the  crofs  caufe, 

was  filed  by  truflees  in  marriage  articles  lived  feparate  from   him  in  1 

and  the  children  of  the  marriage,  againft  The  court  was  of  opinion  that  t 

the  holband  and  wife,  and  the  crofs  bill  not  a  reafon  for  non-perforraanc 

was  filed  by  the  hufband  againft  the  articles  as  to  the  wife,  and  mac 

wife  and  children — the  original   bill  cree  accordingly  in  the  original 

prayed  a  performunce  of  the  articles,  and  difmififed   the  crofs  bill  * 

and  the  hufband  by  his  anfwer  to  the  coHs.     Reg.  Lib.  A.,  1780.  foL 
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cafe  of  an  elopement  with  an  adulterer,  forfeits  her  dower, 
and  yet  the  hufband  leaving  his  wife,  and  living  with  another 
\eoman,  does  not  forfeit  his  tenancy  by  the  curtefy,  is,  becaufe, 
the  ftatute  of  Weftm.  2  cap.  34.  does  by  exprefs  words,  under 
thcfe  circumftances,  create  a  forfeiture  of  dower  5  but  there 
is  no  2i6t  inflifling,  in  the  other  cafe,  the  forfeiture  of  a  te- 
tiancyby  the  curtefy* 

As  to  the  recrimination  appearing  in  the  proofs,  this  does 
not  feem  to  me  fo  much  to  affeft  the  cafe :  indeed,  with  re* 
gard  to  the  evidence  bf  the  crime  in  the  wife,  there  feems  to 
be  fafficient  to  convince  any  third  perfon,  that  fhe  is  not  in- 
nocent ;  but  the  fame  not  being  put  in  iffue  in  the  caufe,  I 
cannot  judge  of  it.  Affirm  the  decree,  and  let  the  hufband 
perform  his  marriage  articles,  and  account  for  the  timber 
which  he  has  cut  on  the  wife's  eftate  contrary  to  the  articles. 
The  cofts  to  go  out  of  the  eftate.  ( i ) 


276 


SxDMx«ir  V. 
Sidney. 
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(i)  Reg.  Lib.  B.  1733.  fel.  211. 


Johnfon  verfus  Ogilby  &  al*. 

TH  E  bill  was  for  a  fpecific  performance  of  an  agreement, 
on  this  cafe:  Margaret  ^aneo  and  the  ipXvJintiS  Robert 
JiAnfon^  having  fome  differences  as  to  four  freehold  houfes  in 
SUver  Streety  London ;  upon  compromifing  thofe  differences,  it 
was  agreed  between  them,  that  the  faid  Margaret  ^ineo  and 
Robert  Johnfon  ftiould  join  in  a  fine  and  recovery,  which  (hould 
be,  as  to  two  of  the  houfes,  to  tlie  ufe  of  Margaret  ^iueo  and 
her  heirs,  and  as  to  the  other  two  houfes,  to  the  ufe  of  the 
plaintiff,  Robert  Johnfon^  and  his  heirs  ;  which  fine  and  rcco- 
fCry  were  accordingly  levied  and  fuffered. 

thedifBC)  fecttt,  if  the  attorney  had  no  authority  from  his  client  to  make 

After  this,  Margaret  ^tineoy  pretended  (he  was  then  a 
feme  covertt  and  married  to  the  defendant  Ogilby ;  whereupoi^ 
Robert  Johnfon  brought  a  bill  againft  Ogilby  and  his  wife,   io 

Vol.  III.  Q^  difcovcr 


Cafe  (J8. 


Lord  Chancellor 
Talbot, 

a  Eq.  Ca.  Ab. 
31.pl.  39. 
An  attorney  for 
an^  on  behalf 
of  hit  client  the 
defendant,  pro- 
mi  fes  to  pay 
500 1.  to  the 
plaintiff;  this 
being  done  by 
the  authority  of 
the  client,  the 
attorney  is  not 
liable,  but  only 
this  eogagemeotf 
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johniok  v. 
Ogxlbt. 
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Broker!  or  fac- 
tors, who  aft 
for  their  prin- 
cipals, not  lia- 
ble in  their  own 
^ipacitics. 
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difco\'cr  wlicther  flic  was  married,  wheu  flie  levied  the  fin 
and  fuffcred  the  recovery,  and  to  be  relieved  againft.  the  frau^ 
To  which  bill  the  defendants,  Ogilby  and  his  wife,  put  in  the 
anfwer  infifting  on  her  being  then  a  feme  covert,  and  that  11 
was  not  bound  by  fuch  fine  and  recovery.  Thereupon  tl 
plaintiff  Johnfon  preferred  a  bill  of  indiftment  againft  the  d 
fendant  liLirgara  for  a  cheat,  and  for  the  fraud  in  levying 
fine,  and  fuffcring  a  recovery,  at  the  court  of  common  plea 
as  a  feme  folc,  when  at  the  fame  time  flie  was  under  cove 
turc. 

The  indiclment  being  found,  upon  not  guilty  pleaded,  ^ 
brought  to  a  trial  5  but  juft  before  the  trial  was  to  have  coi 
on,  the  parties  came  to  an  agreement,  tliat  the  plaintifiF  flic  ^ 
affign  over  his  right  to  the  prcmifles,  and  the  defendant  pay 
plaintiff  580/.  and  one  Mr.  Htaton^  who  was  the  defend^n 
attorney  on  tliis  indiftment  alone  figncd  the  agreement,  fr 
and  oii  the  behalf  of  his  clients,  Ogilby  and  his  wife  ;  JoBn^ 
alfo  figncd  the  agreement,  which  was  left  in  the  hands  - 
one  Mr.  CtilLrdy  a  third  perfon  and  the  defendant  Margar 
was  hereupon  acquitted  for  want  of  profccution. 

Afterwards  the  money  not  being  paid,  the  plaintiff  Johnfo 
brought  his  bill  againlt  Ogilby  and  his  wife,  and  Mr.  Heat* 
tlie  attorney  5  and  it  was  infilled,  that  Heaton^  by  figning  tfc 
agreement,  was  become  perfonally  liable,  and  had  taken  ujv- 
himfcli,  as  a  furcty  for  his  client,  to  pay  the  money ;  that= 
an  attorney  could  (it  mull  be  admitted)  undertake  for 
client,  fo  here  he  had  done  it. 

Lord  Chancellor :  The  difference  is,  where  the  party  tit 
underbking  for,  and  on  the  behalf  of  liis  client,  has  an  autha 
rity,  fo  to  do,  and  where  he  has  not.  If  fuch  undertaker /uu 
no  authority,  then  it  is  a  fraud,  and  the  undertaker  ought  him- 
felf  to  be  liable  ;  but  where  there  is  fuch  an  authority  givCDi 
(as  here  there  was  to  the  attorney)  this  is  only  afting  foi 
anotlitr,  like  the  cafe  of  a  fiiclor  or  broker  acting  for  thci^ 
principals,  who  were  nciver  held  to  be  liable  in  their  own  ca 
pacltitij;  ill  which  his  Lordfliip  being  very  clear,  the  bill  3 
to  this  poiiit  was  dilmjucc,  agiinil  HiaUn  tlie  attorney,  wic 
ccRa. 


Th^ 


De  Term.  Pafchae,  1734. 


279 


Then  the  Lord  Chancellor  ftarted  another  point,  (viz.)     Johhsonw. 
that  tMs  was  a  criminal  profecution,  and  the  agreement  being    ^  i,.,,  ,,  ^q^;,y 
to  ftifle  a  criminal  profecution,  was  therefore  not  to  be  exc-    i'-«'^"'  i'>   •"»- 

*  pel  in?  pirf'*m* 

cuted  in  equity.  '  anccor  in  jgrec- 

me  t  to  pay  mo- 
ney in  confideraclon  of  having  ftifled  a  profecutioR  for  felony  \  fecus,  if  to  (lop  a  prufecucion  Jit  law 
lor  a  fraud. 

To  which  I  anfwered,  that  it  was  true,  in  the  cafe  of  a  pro- 
fecution for  felony,  an  agreement  to  ftifle  fuch  a  profecuiion 
was  not  lawful  5  but  where  the  indiftmeiit  was  for  a  fiaud,  and 
the  party  wronged  by  the  fraud  came  to  an  agreement  to  be 
fatisHed  for  fuch  injury,  (as  in  confcience  he  ought  to  be) 
this  was  lawful,  matters  of  fraud  being  cognizable  and  re- 
lievable  as  weH  in  equity  (^7)  as  at  law  :  wherefore  this  objec-  («)  Vol.  2.156. 
tion  was  no  further  infitted  on.  ( i )  *^°'  * 


(i)  All  that  appears  by  the  Reg.  B. 
is  this  «*  That  the  caufe  coming  on  to 
*'  be  heard^  ^c.  hisLordfhip  declared, 
•*  that  the  agreement  in  the  bill  men- 
••  tioned,  is  fuch  as  ought  not  to  be 
*•  carried  into  execution  by  this  court, 
^*  and  that  the  defendant  Heaton  is  no- 


•*  way.-  bound  thereby  or  afveiSled  thcre- 
"  with,  and  the  plaMui.T  no:  now  pniy- 
**  ing  a  forecl  .fure,  the  bill  was  to  be 
"  dilmiHed  againll  the  defendant //f/z/o;/ 
"  with  cotls,  and  againlt  the  other  dc- 
*•  fendants  without  colls.**  Reg.  Lib. 
A.  i733.fol.  337. 


Head  verfus  Egerton. 

TH  E  bill  was  to  foreclofe  the  defendant's  equity  of  re- 
demption to  the  mortgaged  premiflcs,  and  to  compel 
the  defendant  to  difcover  the  title  deeds  relating  thereto,  and 
to  dclivct  up  the  faid  title  deeds  to  the  plaintiff,  infifting,  that 
they  belonged  to  him,  as  owner  of  the  land.  For  which  pur- 
pofe  the  bill  fet  forth,  that  one  Spencer  made  a  mortgage  of  the 
lands  to  the  plaintiff,  and  that  the  plaintiff  having  a  great  con- 
fidence in  the  faid  Spencer^  and  tlie  mortgage  being  executed 
in  London^  and  Spencer  pretending  his  title  deeds  were  in  tlic 
country,  the  plaintiff  lent  his  mortgage  money  to  Spencer^ 
taldng  Spencer*^  word,  that  he  would  deliver  to  him  the  title 
deeds  5  that  afterwards  the  faid  Spencer  borrowed  20C0  /.  of 
the  defendant,  doftor  Egerton^  on  a  mortgage  of  the  fame 
lands,  at  the  fame  time  producing  and  delivering  to  the  de- 
fendant Egerton   all  his   title  deeds,  which    were  pciufed  by 

Qj2  the 
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Cafe  69. 

Lord  Chincellor 

Talbot. 
Where  there  is 
a  fiibfcquenc 
m<r  gagqe  with- 
out notice,  who 
Jms  portVlTun  of 
the  title  *itc  s, 
ihefirrtm-  rt- 
gagc!?  Ih.i  I  "oc 
compel  .  deli- 
very of  the 
Wr.lT)f;S  l";om 
him  wifl;out 
paying  him  hit 
m  ■rtgijic  tno* 
nc). 
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l^liTOK.      *^  defendant  Egertorfs  counfel,  and  thereupon  the  titk  ap> 
proved. 

The  plaintifF  bringing  fuch  bill  as  above,  the  defendant 
pleaded  to  that  part  of  the  bill,  which  prayed  a  difcovery  and 
delivery  up  of  the  title  deeds  ;  and  by  his  plea  infilled,  thai 
Spencer  made  a  mortgage  to  him  of  the  fame  lands,  and  that 
the  title  deeds  were  delivered  to  him  by  the  faid  Spencer^  in 
order  to  fupport  his  title  to  the  mortgage  5  that  he  had  na 
notice  of  the  prior  mortgage  to  the  plaintifF,  and  bemg  thus  a 
mortgagee  without  notice,  a  court  of  equity  ought  not  to  affift 
the  plaintiff,  and  take  the  title  deeds  from  the  defendant,  with- 
out ordering  him  to  be  paid  his  mortgage  money, 

{281]  Lcr(l  Chafjcelior ;  It  is  hard  enough  upon  the  defendant^  tliat 

The  firft  mort-     ^^  has  lent  his  money  upon  lands  fubjeft  to  a  prior  mortgage ; 
gagcc  permiti      ^^  j^^  havinjx  had  no  notice  thereof,  I  will  not  add  to  hi» 

the  mortgagor  "  , 

to  keep  thrtitic  liardfliip  by  taking  away  from  him  the  title  deeds,   unlefs  the 

taonl^gottit^-  plaintifF  will  pay  him  his  money,  efpecially  in  a  cafe  whcr?" 

Ing  *  fair  title,  the  plaintiff  has  himfelf  been  in  fome  meafure  acceffary  iit 

premffles  to  a  drawing  in  the  defendant   to  lend  his  money,  by  permitting 

tfpcood  mort-  SpencOy  the  mortgagor,  to  keep  the  title  deeds  in  his  poffeflion^ 

he  drlivcrs  the  the  delivery  of  which  the  plaintiff  ought  to  have  infided  on, 

t'ftyge'/if  >^he,i  he  took  the  mongage.  (i) 

acccHary  to  the  drawing  in  of  the  fecond. 

In  the  pleading  Notc  alfo ;  It  was  faid  in  this  cafe  by  the  Lord  ClianceUor^ 
Eio!tgagc,  \he**'^  ^'^^^  '^^  ^'^^  defendant's  pleading  of  a  mortgage  or  purchafe  he 
defend jnt  mud     ourfit  to  fliew,   that  the  vcndor  or  mortgagor  beinc*  or  pre- 

,  plead,  chat  the  °.  1  r    r    ,  •      r  r     t  -it  j-j  i       i^i 

feller  or  mort-  tending  to  be,  iciied  m  fee  of  the  prcmiilcsy  did  make  fuch 
Srlfteaded'to 'be  convevancc  or  mortgage,  tffc.  othcrwife  the  perfon  under^ 
icifed  in  fee.         taking  to  fell  or  mortgage  may  be  a  mere  ftranger,   and  have 

no  intcreft  in  the  premiffes,  though  he  takes  upon  him  to  fell 

or  mortgage  them. 


(1)  It  feems  ncccflary  to  make  out  a  py  v.  Coufts,  Amb.  652.  Teurle  Y.Rmd^ 

rafe  o^ frauds  or  fi^rofs  negligence  againll  2    Bro.  Cha*    Rep.  650.       Plumh  v. 

the  firft  mortgagee,  in  order  to  poft-  Iluitty  in  the  Exchequer.    Feh^  1791* 

pone  him  to  a  iecond   mortgagee   in  Et  Vide  Mocatta  v.  Murgatnyd^  aotC} 

pofTedJon  of  the  liile  deeds.     Peter  v.  i  vol.  393. 
^uffcU.  lEq.  Ca.  Ab.321.  pi.  7.  Qiihf- 
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Annefley   vcrfus  Afliurft.  Cafe  70. 

Truft  eftatc  was  decreed  to  be  fold  for  the  payment  of  Lord  Chanwllor 
debts  and  legacies,  and  to  be  fold  to  the  beft  purchafer, 

before  the  Mafter.     The  plaintiiF,  Mr.  Annejles.  contraftcd  *  Eq,  Ca.  Ab. 

for  the  purchafe  of  the  premifTes  and  entered  into  articles  with  A  truft  ettatc 

the  truftecs  for  that  purpofe.    It  did  not  appear,  that  the  pur-  be  foM  for^he 

chafe  was  an  unfair  one  \  but  this  method  fecmed  to  have  been  P»y»n€nt  of 

taken  to  avoid  the  charge  and  trouble  of  bidding  before  the  cles,  and  to 

Mafter,  and  of  the  Mafter's  report,  and  of  getting  tliis  con-  beft^^'t-diaVcr, 

firmed.   Afterwards  the  truftees  fcrupling  to  convey  without  a  a.  aitides  to 

decree  to  indemnify  them,  Mr.  Annefley^  brought  a  bill  aj^ainft  of  the  trurtcei, 

the  truftees  to  compel  them  to  convey,  and  for  their  indcm-  ■«<*  *>nng»«bii| 

11            rLi        t.           /"fririi.  to  compel  thetn 

nity  ;  and  the  trultees  by  their  anfwer  difcloled  this  matter,  to  perform  the 

and  fubmitted  to  the  court,  being  willing,  if  indemnified,  to  "u-l^^f  b  \h*eir 

4:o]wey  the  premifles  to  the  plaintiff  Annef.ey^  purfuant  to  the  "ofwcr  difdofa 

, CL.  fhit  matter ;  tht 

contract.  court  win  make 

no  new  decrre,  but  wll!  leave  the  former  decree  to  be  purfued. 

Cur*\  This  is  all  going  out  of  the  way.  Here  is  a  decree  [  283  ] 
dirediing  how  and  in  what  manner  this  truft  cftate  fliould  be 
fold,  (v/2.)  to  the  beft  purchafer,  and  before  the  Mafter ; 
which  decree  muft  be  purfued  ;  for  I  cannot  make  one  decree 
to  contradiA  the  other.  The  plaintiff  Mr.  Annejley^  if  he  has 
a  mind  to  this  eftate,  muft  go  before  the  Mafter,  and  get 
himfelf  reported  the  beft  purchafer  ;  and  though  nothing  un- 
fair appears,  yet  there  is  ever  occafion  to  fufpeft,  when  people 
arc  going  out  of  the  way. 


Qj 
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Cafe  71.  Cook   verfus  Amham. 

Lord  Chancellor  On  an  Appeal  from  the  Decree  at  the  Rolls. 

Talbot. 

aa.tcmp.Tal.  A^  N  E  fclfcd  in  fft  of  fomc  copyhold  lanJs,  devifcd   the 

^^E     Ca  Ab.  ^<^  fame   to  his  gnindfon,  that  was  his  heir  at  law,   (v;z.) 

435.  p».24.  (the  teflator's  deccafed  eldefl  foil's  fon)  for  his  life,  remainder 

devifcTto  a  ^^  ^^^  ^^(1  and  every  other  fon  of  the  grandfon  in  tail  male, 

younger  child,  fucceirivclv,  remainder  to  the  dauorhtcrs  of  his  erandfon  in  tail, 

ananofarrcn-  .     ,  ,  ,  ,     r  ir        •      r  ,  i         i       i- 

derto  the  ufe  of  reniamder  to  the  tcltator  s  fecond  ion  in  fee  ;  and  by  tlie  lame 
the  will,  iho       ^ju  (jeyjf^,^!  Cqj^^,  other  lands  to  his  faid  fecond  fon,  and  died» 

by  the  fjme  '  ^ 

win  there  be       V  ithout  having  furrendercd  the  copyhold  premiiTes  to  the  ufe 

other  provifion 

made'  fur  the         of  hlS  Will. 

chid,    yet  furh 

copyhold   '^ciPi:  patt  of  the  provifion,  the  court  will  make  it  gf'ci,  unlcfs  in  a  cafe  where  the  elde/l 

iou.  and  heir  is  tot  lly  difinherlted  ;  for  the  father  is  juiJgc  of  what  is  a  proper  provifion   for  hit 

child  \  and  thou^'h  tlie  devife  be  of  a  copyhold  to  a  fecood  fon,  after  the  death  of  the  eidell  without 

Ifluc,  equity  Will  fuj?i>ly  the  want  of  a  furrcndcr. 

The  grandfon,  the  heir  at  law,  furrendercd  the  copyhold  to 
the  ufe  of  his  will,  and  having  devifed  them  to  his  mother,  and 
her  heirs,  died  without  LfTue,  The  mother  difpofed  of  the 
[  284  ]  fame  copyhold  p rem ifles  from  the  fecond  fon,  and  died  about 
fifteen  years  after  the  grandfon.  "Whereupon  the  fecond  fon 
brought  his  bill  in  equity,  fuggefting  that  his  father,  who  de- 
vifed to  him  thefe  copyhold  premifles  in  remainder  as  afore- 
faid,  intended  them  as  part  of  his  provifion ;  and  that,  as 
equity  would  fupply  the  want  of  a  furrender  in  fuch  cafe, 
tlicrefore  he  prayed,  that  the  pcrfoii,  to  whom  his  mother  had 
difpoffiJ  of  the  fame,  might  furrender  them  to  the  ufe  of  him 
(the  pLuntifF)  in  fee. 

This  caufe  was  about  a  year  fince  heard  at  the  Rolls  be- 
fore Sir  Jofcph  Jekylly  when  it  was  objcdted,  that  by  the  fame 
will  there  was  feme  ether  pjovifion  made  for  the  plaintiff, 
which  was  fufRcient  for  his  maintenance,  and  that  the  court 
would  not  (as  was  conceived)  fupply  the  want  of  a  furrender 
of  a  copyhold,  but  in  a  cafe  where  that  was  the  only  provifion  \ 
alfo,  for  that  this  devife  to  the  plaintiff  was  too  remote,  it 
beins:  after  an  eft  ate- tail. 

o 

The  Matter  of  the  Rolls  held  clearly  as  to  the  firft  point, 
that  the  father  was  the  only  judge  what  was  a  proper  provi- 
fion for  any  of  his  children  -,    and  that,  if  he  did  not  leave  his 
f Ideft  fon  quite  deftitutc,  though  he  had  given  a  fufEcient  ad- 
vancement 
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fsncement  to  the  fecond  fon,  exclufive  of  the  copyhold,  yet  as       5"°"  ■»• 

the  copyhold  was  intended  to  be  part  of  the  provifion  for  fuch 

fon,   the  court  ought  to  fupply  the  want  of  a  furrendcr  in  his 

favour.     But  with  regard   to  the  other  objection,  his  Hcrtor 

conceived  this  was  too  remote  a  devifc  to  the  plalnrifF  to  be  j 

looked  upon  as  a  provifion,  the  fame  beinj^  a  tlcvifc  to  him 

after  the  death  of  the  grandfon  witliout  ilTue  male  or  female, 

which  could  not  reafonably  be  thought  a  provifion,   as  in  all 

probability   it   would  not  happen,  until    after  the  plaliitifi''s 

death  ;   that  no  money  could  be  raifed  for  him  by  a  fale  of  fo      [  285   ] 

diftant  a  remainder  :   alfo,  for  that   the  fuit  was  commenced 

after  fo  great  a  length    of  time  fince  t!ie  gvandfon's  death. 

Wherefore  his  Honor  difmiflcd  the  bill. 

From  this  decree  at  the  Rolls,  the  plaintiff,  the  fecond  fon, 
appealed  to  the  Lord  Chancellor,  before  whom  ihc  i:i.i:tcr  was 
fully  debated  by  counfel  on  both  fides.  And  v/iih  r^fpccl  to 
the  firft  point,  his  Lordfliip  concurred  in  opinion  with  the 
Mafter  of  the  Rolls,  namely,  that  it  was  not  material  that  by 
this  will  tlie  copyhold  was  not  the  fole  provifion  made  for  the 
fecond  fon  the  plaintiff,  the  father  only  being  the  juJ.ge  of 
what  was  a  proper  advancement  for  his  child,  according  to 
to  the  cafes  of  K'itle  verfus  Toivfifmdy  S/i/L  187.  i>'.v:75/;  [A] 
^crtus  F/o^dy  decreed  firfl  by  ^iv  jfc/m  Trevor  at  the  Rolls,  in 
Trinity  17  12,  and  affirmed  by  the  Lord //r/;rc//r/,  in  Mi.hiU-'l" 
mas  1713*  and  Strudwick  vevfus  Strudivick^  by  the  Lonl  Muc^ 
clesfieldj  Pafcha  1720,  And  it  would  create  the  greatefl  un» 
certainty  imaginable,  if  the  court  fliould  dn  thefe  occafions 
enter  minutely  into  the  confideration  of  the  quantum  of  the 
provifion  given  by  the  parent :  that  in  all  cafes  of  this  kind, 


fA]  It  appears  from  the  Rct>iiler*s  book,  that  in  ti»is  cafe  ol  Burton  (1)  and 
hUiydy  the  bill  was  brought  {inter  aP)  to  fupply  the  deticicnt-y  of  a  furrenuer  left 
IB  the  hands  of  a  cuilomary  tenant,  and  not  prefentcd  at  the  next  court.  The 
ufes  of  the  furrendcr  were,  to  the  icllaior's  eldc/t  fon  /h:Jt\-\w  ]h:y:o7i  and  the 
hjeirs  male  of  his  body,  and  for  want  of  fuch  iflue,  to  tlic  plaintilFCc;77t//.Y/  But" 
tofi,  the  fecond  fon,  nnd  the  heirs  male  of  his  body,  remainder  over  ;  fo  that,  as 
ia  the  principal  cafe,  the  plaintiff  claimed  a  remainder  expcdant  on  an  ellatc- 
tail,  and  was  alfo,  as  appears  by  the  pleadings,  o'^herwife  provided  for  by  the 
faid  teflator.  The  caufe  was  heard  before  his  IJouor,  3  7/ A-  1712,  who  de- 
creed for  the  plaintiff,  and  on  the  14th  o(  Noie/z/ifcr  1713,  that  uecrce  was  oa 
an  appeal  affirmed  by  the  Lord  Chancellor.  (2) 

(O  6  Vin.  56.  pi.  20. 
(2)   And  again  on  an  appeal  to  the  Lords,      i  Bro.  P.  C.  544. 

0^4  what 
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Cook  v.  ^h^t  comes  from  the  parent  is  looked  upon  as  a  debt  by 
nature,  and  may  be  refcmblcd  to  a  copyhold  being  deTiCcd  for 
payment  of  debts,  where  the  want  of  a  lurrender  is  ever  fup- 
plied  ;  that  the  cafe  might  have  been  otherwife^  had  the  heir 
at  law  been  totally  difmherited.     ( i ) 

But  with  relation  to  the  other  point,  (viz.)  whether  equity 
ihould  fupply  the  want  of  a  furrender  in  this  cafe  of  a  copyhold 
given  to  the  plaintiff,  the  fecond  fon,  after  the  grandibn's 
death  without  iflue,  his  Lordiliip  differed  in  opinion  from  the 
Maftcr  of  the  Rolls ;  for  that,  taking  it  for  granted  (as  it  muft 
be)  that  equity  will  fupply  the  want  of  a  furrender  in  the  cafe 
of  a  devife  of  a  copyhold  to  a  younger  child,  he  was  unwillingi, 
he  faid,  to  make  any  new,  unnccefTary  or  refined  diftin^ions,| 
which  would  be  to  render  the  profeiTion  of  the  law,  a  matter 
{a)  of  memory  rather  ihun  of  reafm  and  judgment.  That  fo  far 
was  plain  :  the  dcvil'c  of  the  copyhold  in  the  prefcnt  cafe  ta 
the  younger  fon,  tho'  remote,  yet  might  be  for  his  beneiit  and 
advancement.  Every  limitation  allowed  by  the  law  to  be 
made,  is  of  fome  value,  clfc  it  would  be  abfurd  to  allow  it. 
Suppofc  the  father,  in  limiting  the  devife  now  in  queftion,  had 
added,  that  the  fame  was  intended  for  the  provilion  of  the 
devifce,  would  it  be  reafonable  for  the  perfon  who  was  to  judge 
of  and  expound  the  will,  to  fay,  it  was  not  for  the  provilion  of 
the  devifce,  when  the  teftator  himfelf  had  faid  the  contrary. 

Now,  tiiough  thefc  words,  for  his  proviftcn^  are  not  exprefs-i 
ed  in  the  will,  yet  they  fccm  implied ;  et  exprejfto  eorum  qiut 
iaciu  infunty  nihil  cperaiur.  Suppofc  the  ilcvife  to  the  younger 
fon  had  been  after  one  life^  there  would  then  have  been  no 
doubt  about  fupplying  the  want  of  a  furrender.  Suppofe  it 
had  been  after  tnvoy  three  ^  or  four  lives  ^  where  muft  we  have 
r  287  1  fixed  our  hounds  ?  Suppofc  ?.ll  the  reft  of  the  teftator's  eftate 
Iiad  been  fettled,  fo  that  he  had  had  no  other  part  left  at  liberty^ 
but  fuch  a  remainder  after  one  or  two  lives,  or  after  a  death 
without  iflue  ;  and  he  had  devifed  this  remainder  or  reverfion, 
as  an  advancement  to  his  younger  fon,  otherwife  unprovided 
for,  and  afterwards  this  remainder,  remote  as  it  had  beenn 
ihould  fall  into  pofTeffion,  as  in  the  prefent  cafe;  furely  the 
^w      '    ■■— ■     '  %'  I  ■     I     II    ■   I        .■■■■■,  ,.      p. 

(a)   See  the  Lord  C(?w/rr's  argument,  when  he  gave  judgment  in   the  cafco 
Nt*wcomenw.  Barhham^  z  Vern.  733. 

(I)  Vide  iFctts  \.  Bullasf  ante,  i  vol.60. 

cou 
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court  would  have  fupplied  the  want  of  a  furrender :  that  what  a^^^^sZ', 
fcemcd  to  have  created  a  difficulty  in  thefe  cafes  was,  an  un- 
willingnefs  to  take  from  the  heir  an  eftate  vcfted  in  him  by 
acl  of  law  :  but  if  fuch  dcfeft  would  be  fupplied,  where  the 
whole  eftate  of  the  copyhold  is  given  away  in  poflcinon  from 
the  eldeft  to  the  youngeft  fon,  will  not  equity  do  this  a/or^ 
thrif  when  but  part,  when  a  remote  rcverfion  oi:ly,  is  difpofed 
of  from  the  heir,  and  he  confequently  Icfs  prejudiced?  Befides^ 
i.  '.•  '>n  the-  grandfon's  dying  without  illiie,  the  plaintiff,  the 
•'  c::.  /.ii,  became  heir  to  the  teftator  ;  fo  that  no  heir  would 
L/j  di  (inherited  by  fupplying  the  want  of  this  furrender.  That 
as  to  the  objeftion  of  the  length  of  time  which  had  incurred 
between  the  death  of  the  grandfon  without  illue,  and  the  bring- 
ing of  the  bill,  it  had  been  offered  by  way  of  cxcufe,  that  the 
plaintiff  had  fpent  a  good  deal  of  time  in  inquiring  into  and 
fearching  the  court  rolls,  in  order  to  find  out  a  furrender  to 
the  ufc  of  the  will  •,  and  though  this  was  but  a  flight  excufe,  J;tkh'lm  no^ 
yet  the  length  of  time  was  not  above  fourteen  years,  which,  as  *>»»■  *"  «j«^- 
}t  would  not  bar  an  ejectment,  fo  neitlicr  could  it  bar  a  bill  in   bar  *'biU  in"^ 


[B]  On  a  demurrer  to  a  bill  to  redeem  a  flale  mortgage,  where  the  mortgagee 
appeared  by  the  biJl  to  have  been  in  poffeflion  above  twenty  years  ;  the  court 
held  the  defendant  need  not  plead  the  Icngrh  of  time,  but  might  demur  ;  and  that 
no  redemption  Ihould  be  allowed  in  fuch  cafe,  unlefs  there  was  an  excufe  by  rea* 
fon  of  imprifonment,  infancy,  or  coverture,  or  by  having  been  beyond  fea;  and 
not  by  having  abfconded,  tvhich  is  an  avoiding  or  retarding  of  jullice:  that  there 
did  not  feem  to  be  any  certain  time  when  the  length  of  poiTddon  of  the  mortgagee 
ihoald  bar  the  mortgagor's  right  ef  redemption  :  but  as  twenty  years  would  bar 
an  entry  or  eje^ment,  abitraded  from  the  excufes  above  mentioned,  there  was 
the  fame  reafon  tor  allowing  it  to  bar  a  redemption,  (i)  And  the  demurrer  was 
idlowed,  JtnntTS.  Tracy ^  Pafcha  1 73 1,  by  the  Lord  Kincr,  The  fame  rule  was 
agreed  in  the  cafe  of  Belch  v.  Harvey^  Michaelmas  1736,  by  the  Lord  Talbot ^  who 
likewife  declared  it  to  be  his  opinion,  (though  that  cafe  was  afterwards  compro- 
fnifed)  that  whereas  this  court  had  not  in  general  thought  proper  to  exceed  twen- 
ty years  where  there  was  no dijahility ,  in  imitation  of  the  firll  claufeof  the  (latute 
€^  limitations  ;  ^o  after  the  di/ability  reminrd,  the  time  fixed  for  pro  fee  u  ting,  iq 
the  proviib,  (which  is  ten  years)  ought  in  like  manner  to  be  obfcrvcd. 

f  1)  Sed  quote ^  Whether  this  can  be  Edfell  v.  Buchanan^  in  Cha.  iiiYt March 

taken  advantage  of  by  way  oi demurrer^  1 793>  Lord  Chancellor  expreffed  much 

Vide  Erazer  v.  Movr,  Bunb.  54.  J^gj^as  doubt  on  this  qucflion  ;    bat  the  de* 

V.  Pickerell,  3  Atk.  225.     Bedford  v.  muirer  in  that  cafe  was  over-ruled  on 


Clo/ef  cited  in  Earl    of  Delcraine    v.      another  ground. 
Brown,  3  Bro*  Cha.   Kep.   644.     J[n 


Wherefore 
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Cook  v.  Wherefore  his  Lordfliip  decreed,  that  the  want  of  a  fur- 

render  of  the  copyhold  to  the  ufe  of  this  wHl  ought  to  be  fup- 
plicd,  and  that  the  defendant  who  claimed  the  premifles  under 
tlie  mother,  fliould,  at  the  plaintiff's  charge,  furrender  them 
to  the  ufe  of  the  plaintiff  and  his  heirs.  ( i ) 


(1)  But  dirc^ed  the  account  of  rents     the  I  ill,  Reg.  Lib.  A.  1733.  fol.  480. 
and  profits  only  from  ihe  time  of  Ji/'n^     2  Eq,  Ca.  Ah.  235. 


Cafe  7a.  Piddock  ver/us  Brown  &  al\ 

l#rd  Chancellor   ^XNE  who  was  madc  a  defendant  in  equity  was  examined 


Talbot. 


O 


a  Eq.  Ca.  Ab.  ^^  ^s  a  wkncfsy  fivi fig  Ja/l  exceptions.  And  it  was  objeGcd 
397.  pi.  13.  to  the  readinc  of  his  dcpofitions,  that  tliouch  there  could  be 
A  good  rule  at  •    n.  1  •  ,-  r         u  •        r  irc   j  • 

)iw,  that  where  no  decree  aganilthim,  yet  his  anlwer  being  fallihed  m  many 

***  •  ^"^^pr*f"^  P^^^s  of  it,  he  might  be  liable  to  a  profecution  for  perjury, 

many  defend-  and  confequcntly  not  fo  indifferent  with  refpeft  to  the  event 

Jiaintlff  cannot  ^^  ^^  caufe  as  a  witncfs  fhould  be  j  and  that  tliis  defendant 

give  evidence  j^^d  been  very  aftive  in  tlic  intereft  of  other  defendants  in  the 

■galnft  a  defend-  ' 

ant)  he  may  be    Caufc. 

called  as  a  wil- 

nefs  for  a  co-defendant  \  and  fo  it  is  in  equity. 

Lcrd  Chancellor :  It  is  a  good  rule  at  law,  that  when  the 
I  2S9]  plaintiff  has  made  many  jxrrfons  defendants,  and  the  principal 
defendant  calls  one  of  the  co-defendants  to  be  a  witnefs  •,  if 
(#)  X  Skis,  673.  ^^^  plaintiff  cannot  give  fome  {a)  material  evidence  againll 
him,  he  is  allowed  to  be  a  good  witnefs,  elfe  it  would  be  in 
the  power  of  the  plaintiff  to  take  off  all  tjie  defendant's  wit- 
neffes,  by  naming  them  defendants  in  the  action  \  and  in  the 
prefent  cafe  I  do  not  fee  how  tlie  plaintiff  has  any  equity 
againlt  this  defciuiaiit.  Therefore  let  his  depofitions  be 
read.  { 1 ) 

Abondormort.        Secondl\\  It  was  declared  bv  the  Lord  Chancellor,    that 

g:ge  IS  puma  '       ^  * 

facie,  a  pood  Upon  producing  a  bond  or  mortgage,  this  prim  a  facie  y  is  a  good 

debt^Vut^in  evidence  of  a  debt :  but  that  wherever  there  are  manifeft  figns 

cafe  fraud  ap-  of  fraud  in  thc  oWigdc,   i2fc.  in  fuch  cafe  he  ought  to  be 

gee.  Ice.  ought  put  to  the  proof  of  aclual  payment ;   and  though  he  mayhap- 

*a/m-nV'^"**  pen  thereby  to  lofe  fome  part  of  the  money  really  due  to  him, 

(i)  L.vnt  V.  Gere,  3  Atk.  401.     jS'i^btingalev,  Dsdtl,  Amb.  583. 

for 
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for  want  of  being  able  to  make  fufficient  proof ;  this  is  but  a 
juft  puniflimcnt  of  him  for  tlie  fraud  which  he  plainly  appears 
to  have  been  guilty  of,  and  will  be  a  proper  diftouragenicnt  to 
others  from  committing  the  like.  ( i ) 

Thirdly^  An  account  being  directed,  and  tliat  a]l  panics 
fliould  be  examined  on  interrogatories,  and  it  appearing  that 
the  plaintiff  who  brought  this  bill  to  be  relieved  againll  a  fe- 
curity  into  which  he  was  drawn  without  any  valual^le  confi- 
deration,  was  a  weak  man,  and  eafy  to  be  prevailed'  upon  to 
fay  and  admit  in- his  examination  any  thing  that  was  untrue, 
how  much  foever  to  his  prejudice :  it  was  therefore  prayed, 
that  the  court  would  fo  order  it,  as  that  no  fuch  advantage 
lliould  be  taken  of  thefe  circumflanccs. 

Whereupon  the  court  dircclcd,  that  in  cafe  the  defendant 
exhibited    interrogatories    againit   the    plaintilF,    the   JMullcr        [  290  2 
{hould  take  care    to    examine    the  plaintilT  in  perfon,    and 
^hereby  fee,  that  no  advantage  fliould  be  taken  of  his  weak- 
ncfs.  (2) 


PiDnocK  V, 
Br«wn. 


The  defendant  . 
being  a  wrak 
man,  and  to  be 
examined  on 
interrogatoriei| 
the  M^ftcr  wa« 
o.dered  to  take 
fuch  det'cndant** 
examin<4tion« 
left  hi  Aioiild 
un^^arily  admit 
fomething  a- 
gAinft  himfdf 
thar  wasAuC 
true. 


(1)  The  bill  was  filed  to  impeach 
fome  bonds,  as  obtained  from.the  plain- 


tilFby  fraud  and  impofition.  Reg.  Lib 
(2)    Keg,  Lib.  B,  1733.    fol.  489. 


Cole  verfus  Gibbons  &  al',  &  Martin   verfus    Cafe  73. 
Cole  &  ar. 

On  a  Rehearing  from  a  Decree  of  the  Lord  Q:ancellor  King.         Lort  Chancellor 

^ND RE  JV  MacheatJf  oi  London^  mercer,   had  a  wife  A. having  500 L 

"^^   Catharine^  and  no  iflue,  and  a  nephew  ALirtiny  who  was  hij^"„cJ™  J 

plamtiff  in  .the   crofs  caufe,     Jndrew  Mackean  n\:ide  2l  v.'i\\y  YJXl^ltltl'^tC^ 

giving  thereby,  inter  nl^  a  legacy  of  500  /.  payable  to  his  tator's  wife, 

nephew   Martin,    if    he    fliould  furvive  the  tellator's   wife  f«"« 't  for  ,00 1. 
Catharine^  who,  by  the  will,  was  to  have  the  intcrcfl:  of  this 
500/.  inter  aPy  for  her  life,  as  alfo  the  principal,  in  cafe  flie 
fliould   furvive  the   teftator's   nephew  Martin.     Soon  after 

which  the  teftatordicd.     The  tefl:ator's  nephew  ^]/^;;-/://  was  a  ^ 

in  fuch  cjfe  the 

reft  of  the  money  robe  paid  within  a  year  then  nfx^  A.  d.>e»/iirvive  the  teftator's  wife,  and 
knows  the  legacy  was  become  due  to  hina,  and  being  fully  aporifed  of  the  w.iolc  fid,  confirms  the 
llargain  :  ^e  (hall  be  Uund  tUereb). 


to  be  paid  by 
5  1.  per  annum* 
but  that  if  the 
teftator's  wife 
fliould  die  before 
A.  and  the  lega« 
cy  become  due. 


you; 


ifl^ 
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COLX    V. 
Gl&BORS. 


young  man  of  about  twenty-four  years  of  age,  but  had  led  z 
extravagant  life,  and  had  been  for  fome  time  in  NewgnA 
Mrs.  Macieafij  the  teftator's  widow  was  about  fixty-fcni 
years  old ;  but  as  to  her  ftate  of  health,  there  was  ¥ariet|  < 

evidence. 

Martin  had  offered  to  fell  this  contingent  legacy  of  500^ 
which  was  payable  to  him,  in  cafe  he  (hould  furvive  his  aux 
Mnckiattj  to  feveral  perfons,  and  amongil  others,  to  his  aiic 
Macheany  but  they  rcfufed  to  buy  it.  At  length,  at  hi»  delilf 
CoUy  the  plaintiff  in  the  original  caufe,  and  defendant  in  tfa 
[  291  J  crofs  caufc,  entered  into  an  agreement  with  Marim  for  th 
purchafe  of  this  contingent  legacy.  Cole  was  to  give  for  thi 
500/.  legacy,  100/.  to  be  paid  by  5/.  per  annum^  2t  evtx 
Chrtflmas^  with  a  provifo,  tliat  if  Martin  (hould  furvive  hi 
aunt  Mackean^  then  what  fhould  remain  due  of  the  100  J 
(hould  be  paid  him  within  a  year  after  her  death  ;  but  if  th 
faid  Martin  (hould  die  in  the  life-time  of  the  widow  Machan 
in  fuch  cafe  tlie  5  /.  per  annum^  to  continue  payable  yearly  a 
aforefaid,  until  the  100  /.  or  what  (hould  remain  due  thereof 
(hculd  be  fully  paid  to  the  executors,  admini(lrators>  or  adign 
of  the  faid  Martin. 

Martin  went  beyond  fea,  and  liearing  that  his  aunt  Madti^ 
was  dead,  returned  to  England  \  but  before  his  return,  ar^ 
after  his  aunt's  death,  the  plaintiff  Cole  brought  his  bill  in  tH 
court  again  ft  the  executors  of  the  teftator,  Mr.  Mackion^ 
compel  them  to  pay  the  500/.  It^icy  to  him,  as  afligxii 
thereof  from  Martin  ;  and  the  executors  controverted  th 
payment,  it  having  been  afTigned  over  by  Martin  to  the  plain 
tiff  Cole^  fo  much  under  the  value. 

Upon  Martinis  returning  to  London  from  beyond  fea,  he 
came  to  the  plaintiff  CiA's  houfe,  telling  him,  he  was  infonncd 
his  aunt  Alachcan  was  dead,  and  that  now  the  legacy  of  500  /• 
which  was  before  contingent,  was  become  abfolute ;  but  tlia< 
lie  the  faid  Martin^  was  fully  fatisfied  with  what  he  had  done' 
and  that,  if  he  had  not  fold  the  legacy  to  the  plaintiff  CaC^ 
he  fliould  have  difpofed  of  it  to  fome  other  perfon  for  a  IcC 
price  \  and  being  told  by  the  plaintiff  Cole^  that  he  was  at  la^ 
with  the  executors  of  the  teftator,  Andrew  Machean^  for  d» 
4pccovery  of  the  faid  legacy,  (they  having  controverted  tta 

paj 
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payment  thereof  to  hira)  he  (Martin)  blamed  the  executors       q^^^^ 
"^or  rcfufing  to  pay  the  legacy,  faying,  he  would  fpcak  to  them 
^nbout  it,  and  that  he  was  willing  to  do  any  thing  further  to 
vroiifirm  the  aflignment,  which  he  had  before  made  of  the  faid 
&egacy  to  the  plaintifF  Cok. 

Whereupon,  fome  fhort  time  afterwards,  a  deed  of  con- 
firmation of  Ac  former  nffignment  was  prepared  by  the  plain- 
tiff Coie  and  read  orer  to  Martin.     At  the  fame  time  the  biH 
Irought  by  the  plaintiff  Coh  for  the  legacy  againft  the  exectt- 
tors,  and  their  anfwer  to  the  bill  controverting  the  payment 
thereof,  was  read  to  Martin^  who  being  fully  apprifed  of 
every  thing,  did  execute  a  deed  of  confirmation  of  tlie  former 
affignment  to   Co/e.     Afterwards  Martin  brought    this  bill 
igainft  Cole  to  be  relieved  againft  the  affignment,  and  deed  of 
confirmation.     Upon  a  full  hearing  whereof,  it  was  at  firft 
decreed  by  the  Lord  King^  and  aftcrsvards  upon  a  rehearing 
that  decree  affirmed  by  the  Lord  Talbot^  that  there  being  no 
liraud  m  obtaining  the  firft  affignment,  which  was  at  a  fubfe- 
quent  time  fo  deliberately  confirmed,  therefore  the  plaintiff 
Martin  ought  to  be  bound  thereby. 

It  was  objected,  that  here  was  a  neceffitous  nt^n  felling  this 
500  /•  legacy  for  what  was  not  near  the  value,  for  lefs  than 
100/.  nay,  for  the  intereft  only  of  lOo/.  payable  for  twentjr 
jrcars  together ;  and  feveral  cafes  were  cited  out  of  Mr,  Ver* 
mn's  Reports^  as  alfo  [C]  fome  of  a  later  date,  where  rever- 
fions  were  bought  of  heirs  on  contingencies  to  be  void,  if  the  [  293  J 
heir  (hould  die  in  the  life-time  of  the  anceftor,  ?«11  which  pur- 
chafcs  were  fet  afide  by  this  court ;  that  as  the  original  bar- 
gain was  unreafonable,  and  fraud  manifeftly  appeared  on  the 
face  of  it,  fo  this  fraud,  witli  which  it  at  firft  began,  accom- 
panied it  throughout,  and  was  fufficient  to  fpoil  the  whole  tranf- 
a£tion,     ^4odab  initio  tten  valet  y  traBu  temper  is  mn  ccnvaiefcet. 


[C]  Earl  of  Arglafs  verfus  Mufcbamfe^  1  Vim.  7;.  tsatt  verfus  hilU  I  Vern. 
167.  Earl  of  Arglafs  verfus  Pltty  i  Van.  239.  Berny  verfus  Pitt^  2  Vern.  14. 
Sec  alfo  the  cafe  of  Tivijleton  verfus  Griffith,  vol.  i.  310.  fince  which  was  that 
of  Cttrwjm  verfus  Miluer,  heard  19th  of  June,  1731,  before  the  LordKin^,  where 
an  heir  of  about  twency-feven  years  of  age,  and  who  had  a  commiflion  in  the 
Guards,  borrowed  500/.  on  condition  to  pay  1000/.  i&hefurvivcd  his  father  and 
father-in-law;  but  if  he  died  before  his  father  or  father-in-law,  then  the  lender 
to  lofc  the  500/.  The  heir  furvived  his  father  and  father-in-law,  and  was  re- 
lieved, though  after  he  had  paid  the  money,  i:  being  for  fear  of  an  execution. 

But 


393 


Cote  «. 
Gibbons. 

XTjireafonable 
bargains  made 
■with  an  hrir  in 
his  father's  life- 
time, relieved 
•gainfty  and 
why. 
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But  the  Lord  Talbot  obferved,  tHat  all  thofc  cafes  of  helrv 
were  immaterial  to  this  point  \  for  that  the  policy  of  the  nation 
to  prevent  what  was  a  growing  mifchief  to  ancient  famihes, 
that  of  reducing  an  heir  apparent  from  a  depet^ance  on  his 
anceftor  who  probably  would  have  fupported  him,  and,  by  feed- 
ing his  extravagancies,  tempting  him  in  his  father's  life-time, 
to  fell  the  reverfion  of  that  eftate,  which  was  fettled  upon  him  ^ 
forafmuch  as  this  tended  to  the  manifeft  ruin  of  families;  there- 
fore the  policy  of  the  nation  thought  fit  (though  it  at  firft  pre- 
vailed with  fomc  [D]  difficulty)  to  put  a  Rop  to  fo  mifchievous 
a  praftice,  by  fetting  afide  all  thefe  bargains  with  young  heirs, 
( I )  for  rcverfions  •,  but  that  in  the  principal  cafe  here  was  no 
heir  concerned,  and  as  it  was  in  the  power  of  Martin^  when 
he  was  returned  from  beyond  fea,  informed  of  his  aunt's 
death,  and  that  the  legacy  of  500/.  was  become  abfolute,  to 
confirm  this  fiid  aflignmentj  fo  he  had  done  it. 

His  Lordfhlp  admitted,  that  had  all  depended  on  the  firft 
aflignment,  he  would  have  fct  it  afide,  as  being  an  unreafon- 
able  advantage  made  of  a  necefiitous  man ;  but  feeing  the  faid 
Martin  was  afterwards  fully  apprifed  of  (2)  every  thing,  had 
tlie  executor's  anfwer  read  to  him,  and  yet  chole  to  execute  a 
deed  of  confirmation  of  his  former  aflignment :  and  fince  not 
the  party  is  fully    the  leafl  fraud  or  furprize  had  appeared  on  tlie  part  of  the 

informed  of 

every  thing,  and  under  no  fraud  nor  furprize,  fhall  mike  the  bargain  good. 


[  294  ] 


A  rubfequenty 
deliberate  aft 
confirming  an 
unreafunable 


[D]  It  appears  from  the  Regifter's  book,  that  in  the  cafe:  of  Ber/:y  vcrfus  /*///, 
where  the  defendant  had  fupplied  an  heir  in  his  father's  Jife-time  with  the  two 
feveral  fums  of  loco/.  and  loco/.  on  condition  to  have  2500/.  for  each,  if  the 
heir  furvived  his  father,  elfe  the  principal  to  be  loll ;  and  obtained  two  judgments 
from  the  plaintiff  of  5000  /.  a  piece  defeazanced  for  the  payment  of  the  faid 
2500/.  for  each  ;  the  Lord  Notnti^h^m  on  the  iirft  hearing  (9  Feb.  33  Car.  2.) 
granted  relief  only  againll  the  penalties;  but  on  a  rehearing  before  the  Lord 
jffffercys,  (27  Jan.  2  Jac.  2.)  though  the  plaintiff' had  been  conllrained,  in  obe- 
dience to  the  decreet©  pay  the  defendant  5390/.  yet  the  former  decree  was  dif- 
diarged,  and  the  plaintiff  ordered  to  be  rellored  to  the  money  paid  ultra  the 
2000/.  originally  lent,  and  the  intereil  for  the  fame,  with  interell  from  the 
time  the  defendant  had  received  it. 


( 1 )  Vide  Twijleton  v.  Grlji/h,  ante 
I  vol.  310. 

(2)  The  party  mud  be  fully  apprifed 
of  his  right  to  be  relieved  again  ft  the 
original    tranfadtion.     Colt  v.  Gibfon^ 


I  Vez.  503.  Earl  of  Chtfti^ field  v. 
Janjktty  I  Atk.  ^01.  and  2  Vez.  125. 
6.  0.  Tnylour  v.Rochfort^  2  Vez.  281. 
Crewe  V.  Ballard,  3  Bro.  Cha.  Rep, 
117.  and  J  Vez.  jun.  2 1 5 .  S.  C. 

defend- 
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defendant,  it  was,  he  faid,  too  much  for  any  court  to  fet  all 
thisafidc.  [E]  (i) 


294. 


CoLK    tf. 

Gibbons. 


[E]  The  following  anonym  us  cafe  appears  in  another  part  of  the  reporter's 
nanufcript,  to  have  been  determined  during  the  firll  time  of  the  Lord  Co*wper*t 
having  the  great  feal,  and  it  feems  very  applicable  to  the  cafe  above  reported. 

A  man  was  caught  in  bed  with  another's  wife,  and  the  hufband  who  caught 
hiiPf  having  a  fword  in  his  hand,  was  about  to  kill  the  man,  who  was  nalced^ 
2nd  in  the  power  of  the  huiband.  But  upon  the  man's  defiring  thehuiband  not 
to  take  that  advantage  of  him,  and  faying,  that  he  would  make  him  reparation  ; 
thereupon  they  went  into  another  room,  where  the  man  gave  the  huiband  a  note 
for  100/.  payable  at  a  certain  time.  After  which,  the  money  growing  (Jue,  the 
hufband  came  for  payment,  and  the  man  cxcufing  payment,  gave  his  bond  for 
the  money,  and  afterwards  brought  his  bill  to  be  relieved.  The  Lord  Copper 
declared,  that  if  the  matter  had  relied  on  the  note,  which  was  gained  by  a  man 
armed,  from  one  naked,  and  by  durefs,  though  it  happened  to  be  given  in  fa- 
tisfadlion  for  the  greateft  injury,  (in  which  cafe,  however,  the  utmoll  remedy 
the  law  would  have  given,  had  been  damages  to  be  afccrtaincd  by  a  jury)  he 
ihould  have  made  no  difficulty  of  granting  relief;  but  when  afterwards  the  plain- 
tiiF  had  coolly,  and  without  any  pretence  of  fear  or  durtfs,  entered  into  a  bond 
To  the  huiband,  he  had  thereby  himlelf  afccrtaincd. the  damages,  and  ought  not 
to  be  relieved. 


( I )  The  decree  was  affirmeil,  but  the 
^epoiit  returned  to  Martin,  Reg.  Lib. 
-A.    1733.   fol.    456.      Vide  Earl    of 


ChefJcrfAd  V.  Jaufen, 
2  Vcz.  125.  S.  C. 


Atk.  301  and 


0 

Tanner  verfus  Wife. 

On  a  Rehearing  from  a  Decree  of  the  Lord  Chancellor  King. 

TH  E  teftator's  will  was  in  tliis  manner :  In  the  name  of 
God,  Atnen.  As  to  all  my  temporal  eftate  with  which 
it  has  pleafcd  God  to  blefs  me,  I  difpofe  of  the  fame  as  fol- 
lows :  I  will  that  my  debts  be  paid  j  after  which  he  difpofcd 
of  fcvcral  pecuniary  and  other  perfonal  legacies,  gave  ^s.  per 
'week  to  a  relation  for  her  life  j  then  came  thcfe  words :  "  All 
<*  the  reft  of  my  eftate,  goods,  and  chattels  whatfoevcr,  real 
**  and  perfonal,  I  give  to  my  beloved  wife,  whom  I  make  my 
«^  executrix."  The  teftator  died  poflcfled  of  leafes  for  years, 
and  feifed  of  lands  of  inheritance  in  fee-fimple. 

the  word  reft  being  « 

The  bill  was  brought  by  the  heir  at  law  of  the  teftator,  fug- 
getting,  that  theteftator*s  widow  had  all  the  writings  and  title 
deeds  relating  to  the  inheritance  of  the  lands  of  which  the 

teftator 


Cafe  74. 
[  29s  ] 

Lord  Chancellor 
Talbot. 

Ca.  temp.  TaL 
284.. 

»  Eq.  Ca.  Ab. 
304.  pl.a7- 
The  words  [I 
dcvife  all  my 
temporal  eilite] 
the  fame  ii  \\ 
dcvife  all  my 
wArdly  eftate] 
pafs  a   fee, 
and  this  the 
plainer,  where 
it  is  afterwards 
fald,  all  thef^f 
of  my  real  eftate, 
term  ef  reUiion. 
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T^*****  *'•  tefftaror  died  feifed;  and  that  thofe  writings  belonged  to  the 
heir,  who  was  intitled  t(^  the  lands*  The  defendant,  the 
widow,  by  her  anfwer  infifted,  that  all  the  real  eflate  of  the 
tedator  was  by  the  faid  will  devifed  to  her  in  fee-fimple. 

Thifi  caafe  was  brought  to  a  hearing  before  the  Lord  Chan^ 
cellor  Kingy  who  decreed,  that  as'  the  plaintiiF  was  the  tefta- 
tor's  heir  at  law,  all  deeds  and  writings  relating  to  any  part 
of  the  teftator's  cftate  fliould  be  brought  before  the  Msdlcr 
f  296  ]  for  the  plaintiff,  the  heir  at  law,  to  have  the  (i)  infpefiioa 
thereof,  who  iliould  be  at  liberty  to  bring  an  eje^ment;  and  that 
the  defendant  who  eluimcd  under  the  will,  fliould  not  give  in 
evidence  any  dormant  term  or  incumbrance. 

Afterwards  the  plaintiff,  the  heir  at  law,  had  a  rehearing  on 
a  petition,  and  objcflcd,  that  here  were  no  lands  of  inheritance 
by  exprefs  words  devifed  by  the  will ;  nor  did  it  appear,  that 
the  tcftator  intended  to  paO^  niiy  part  of  his  real  eftatc  %  that 
the  words  all  my  temportd  ejlate  might  be  fatisfied,  by  being 
4:onftrucd  to  difpofe  of  the  teftator's  perfonal  eftate  only,  par- 
ticularly his  leafes  for  years,  which  were  in  tlieir  nature  tem- 
porary, and  would  wear  out  in  time.  And  fince  it  was  at  lead 
doubtful,  whether  the  teilator  intended  hereby  to  pafs  his  real 
eflate ;  by  doubtful  words  an  heir  was  not  to  be  difinherited. 
Bcfides,  this  cafe  relating  to  a  title  of  land,  and  depending 
intircly  upon  the  words  of  a  will,  ivas  more  proper  to  be 
determined  in  equity,  than  by  a  judge  and  jury  at  nif$ 
prius* 

Lord  Chancellor:  I  tliink  tliis  decree  is  right,  and  that  it  wa9 
fufiicient  to  direft,  that  the  writings  fhould  be  produced  be- 
fore the  Mafter,  and  no  dormant  incumbrance  given  in  evi- 
But  a  flight  c-  dence  againft  the  plaintiff.  Though  it  feems  but  a  flight  equity 
•tl7w^to  fay^he  ^^^^  ^"  ^^^^  ^^  ^^1^  ^^  wants  writings,  when  his  title  as  bar 
wants  the  wnt.  ftands  in  need  of  no  writings,  unlefs  he  claims  under  fomc 
claims  under      deed  of  intail  concealed  by  the  widow,  or  executor^ 

fome  Jced  of  in- 

tail  concealed  from  him  by  the  defendant. 

Where  a  tide  jj  ;§  true,  where  a  title  depends  upon  the  words  of  a  will 

words  of  a  will ;    Only,  I  do  not  fee  but  this  court  may  determine  it,  as  well  as  a 

this  is  as  proper- 
ly determinable  in  equity,  as  by  a  judge  and  jury  at  nifi  prlus. 


(i)  Vide  Earl  of  Suffolk  v.  Howard ,  ante  z  voU  177.     Bcttifon  yi ,  Farrhgdotp 
poll.  363. 

judge 
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and  jury.     NotXeithftanding  which,  if  either  party  has  a  mind     Tannir  v. 

to  go  to  lav,  with  the  dircftions  that  have  been  given  by  the 

decree,  I  will  not  hinder  them :  but  if  both  parties  are  defi- 

irous  to  have  my  opinion  touching  the  title,  I  am  ready  to  give 

it«    Upon  which  the  counfel  on  both  fides  declaring,  that  they 

fliould  willingly  acquiefce  to  the  judgment  of  the  court,  his 

Lordihip  delivered  his  opinion,  that  a  fee  pafTed  by  this  will 

to  the  widow  of  the  teftator.  -^ 

Firfty  For  that  though  it  had  been  objected,  that  the  words 
temporal  ejtate  did  more  properly  refer  to  perfonal  eftate,  and 
efpecially  to  leafes  for  years,  (which,  comparatively  fpcaking, 
arc  but  of  (hort  continuance)  and  not  to  an  eftate  of  inherit- 
ance, which  is  permanent,  and  may  laft  for  ever  ;  yet  here  this 
exprelEon  feemed  to  have  been  made  ufe  of  in  the  will  in  con- 
tradiftinAion  only  to  the  teftator's  eternal  concerns ^  which  every 
rnan,  at  the  time  of  making  his  will,  is  naturally  fuppofed  to 
Iiave  in  view  \  fo  that  the  words  temporal  ejlate  Cgnify  the  fame 
^s  ^vordly  ejlate,  or  all  that  a  man  ha$  in  the  world  (^j),  and    la)  i  YanMf* 
oonfequently  take  in  both  real  and  perfonal  eftate.  ^^' 

In  the  next  place  where  the  teftator  had  faid,  that  as  to  all 

Xiis  temporal  eftate  he  difpofed  of  the  fame  as  followed  ;  and, 

sifter  having  given  feveral  legacies,  proceeded  to  devife  the  reft 

suid  refidueof  his  eftate,  goods,  and  chattels,  real  ^nd  perfonal  \ 

%faefe  words,  rejl  and  reftdtUf  are  words  of  relation,  and  muft 

vefer  to  fome  eftate  before  mentioned  in  the  will,  if  any  fuch 

there  were.    Now,  in  this  cafe,  there  was  an  eftate  men* 

tioned  before  by  the  teftator,  (vix.)  his  temporal  eftate,  which 

brought  it  to  fignify  the  fame,  as  if  the  teftator  had  faid,  <<  I     £  298  ^ 

^^  devife  the  reft  and  refidue  of  all  my  temporal  eftate,"  which 

-without  the  word  hehrs^  would  have  fufficed  to  pafs  all  his  real 

eftate.  (i) 

"Wherefore  the  Lord  Chancellor  with  great  clearnefs  decreed, 
that  all  the  real  eftate  did  well  pafs  by  this  will  to  the  teftator's 
wife  and  her  heirs. 


(1)  Vlit  Barry  y,EJgewcrth,  ante,  2  vol.  523, 

Vol.  in.  R 
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Cafe  75.  Lilly  veffus  Ofbom. 

Sir  jotiPK  £^^  ^  pttrchafed  a  copyhdd,  and  took  a  fiurrender  of  it  ta 

litAtt  of  the  ^^  ^^  ^^^  of  Wmfelf  for  life,  remainder  to  the  ufc  of  hi» 

RoUf.  wife  for  life,  remainder  to  the  ufc  of  truftees  for  twenty-oix 

115.pl.  11.  *  years,  to  raife  80/.  for  his  daughter,  remainder  to  the  ufc  of 

wTthen'II?™-*  ^"«f«lf  '^^  f^c-     ^^  ^«  ti'^c  of  this  purchafc,  the  purchafcr 

der,  makes  t  to-  was  no  trader,  nor  owed  any  debts  -,  but  afterwards  he  engaged 

mwu^nrchiki,  '^^  trade,  contradled  debts,  and  about  fixtecn  years  after  be- 

and  afterwards  came  a  bankrupt.     Whereupon  a  commiffion  was  taken  out 

becomes  a  trader  .    ^i.  i«.  t      1   .  1  ^^  ^ 

and  a  bankrupt  \   agamit  him,  and  his  wife  dying,  the  commiilioners  afligned 

J^Jt'uabieTo^ihe    ^"^^^  ^^  copyhold  premiffes,  which  the  affignees  fold  to  the 

baokruptcj.         defendant,  allowing  him  to  detain  in  his  hands  the  80/.  in 

order  to  anfwer  it  to  whomfoever  it  (hould  be  adjudged  due. 

And  the  only  queftion  was,  whether  this  was  within  the  claufe 

in  the  ftatute  of  i  Jac.   i  cap.  15.  feSf.  5.  where  it  is  faid, 

*^  that  if  any  perfon  which  hereafter  is  or  (hall  be  a  bankrupt, 

**  fliall  convey,  or  procure,  or  caufe  to  be  conveyed  to  any  of 

*'  his  children,  any  lands  or  tenements^  goods,  or  chattels^ 

f  299  ]       ^^  except  the  fame  be  purchafed,  conveyed  or  transferred,  for 

^^  or  upon  marriage  of  any  of  his  or  her  children,  or  Ibme  vai» 

'^  loable  coniideration ;  it  ihail  be  in  the  power  of  the  com- 

^<  miflioners  to  difpofe  of  the  fame,  as  if  the  bankrupt  had  been 

"  adually  feifed  or  poffeffed  thereof.'* 

And  it  was  objefted,  that  this  came  exaftly  within  Ac 
words,  being  a  provifion  for  a  child,  and  merely  voluntary, 
*^  without  any  confideration,  as  againil  creditors.     Ta  wludi 

opinion  at  firft  inclined  the  Mafter  of  the  Rolls. 

But  afterwards,  upon  citing  the  cafe  of  Crifp  verfus  Prattf 
Cro.  Car.  548.  where  it  appeared  that  the  perfon  fuppofed  to 
be  a  bankrupt,  had  fettled  a  copyhold  eftate  on  himfelf,  his 
wife  and  his  fon,  and  the  heirs  of  his  fon ;  and  the  perfon  at 
that  time  not  being  in  debt,  but  a  clear  man,  not  then  fo  much 
as  a  trader,  and  the  fettlement  being  two  years  before  he  was 
concerned  in  trade,  and  fix  years  before  any  a£t  of  bank- 
ruptcy committed  by  him:  in  that  cafe,  the  court  of  iff.  R. 
(^viz.)  three  judges  againft  Berkeley^  held  it  not  within  the 
a<^t     Accordingly  in  the  principal  cafe,  confidering  the  party 

was 
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-was  not  fo  much  as  a  trader  when  he  made  the  fettlement,  the      ^^^^'^  ^• 
!^Iafter  of  the  Rolls  was  clear,  that  the  laid  lettiement  was  not 
liable  to  the  bankruptcy.  ( I ) 


(i)  Bat  if  the  party  be  a  trader  at 
ihe  time  of  the  purchafe,  ^c,  ir  feems 
that    his  folvency  will  not  proteft   the 


tranfaflion  from  the  operation  of  the 
ftatutc.  Frjer  v.  Floods  i  Bro.  Cha. 
Rep.  z6o. 


Studholme  "Uer/us  Hodgfon  &  al'* 

TH  E  bill  was  to  have  the  benefit  of  a  contingent  devife 
of  a  perfonal  eftate  fecured  to  the  plaintiff*^  and  for  an 
account  of  the  fame.  Michael  Studholme ^  being  poflefTed  of  feve- 
ral  long  exchequer  annuities,  granted  by  parliament  for  ninety- 
nine  years,  to  the  value  of  250/.  per  annum^  and  having  an 
illegitimate  daughter,  the  defendant  Marjy.  married  to  his 
icinfman  Cuthbert  Hodgfopi^  another  defendant,  and  having  no 
lawful  iflue,  and  having  a  nephew,  a  brother's  fon,  (viz.)  the 
plaintiff  William  Studholme^  made  his  will  dated  26  July  171 1, 
thereby  derifing  to  Michael  Hodgfin^  the  fon  of  the  defendant 
JHodgfon  and  Mary  his  wife,  all  his  exchequer  annuities  for  the 
irefidue  of  his  term  therein  ;  with  diredions,  that  all  the  pro- 
ceed thereof  from  time  to  time  (hould  be  placed  out  at  intereft, 
suid  out  of  fuch  intereft,  that  Michael  Hodgfon^  the  defendant's 
fon,  (hould  be  maintained  and  educated  till  his  age  of  twenty- 
One,,  at  which  time  all  the  proceed  and   profits  thereof,   and 
the  principal  money  fo  placed  out,  together  with  the  intereft 
thereof,  fliould  be  paid  to  the  faid  Michael  the  fon ;  but  in 
cafe  the  faid  Michael  (hould  die  before  twenty  one,  then  the 
ieftator  devifed,  that  all  the  annuities  given  to  the  faid  Michael^ 
fiiould  go  to  his  motlier  Mary  Hodgfon^  and  to  fuch  other  child 
of  children  as  flie  fliould  thereafter  have,  fliarc  and   fliare 
alike ;  and  for  want  thereof,  to  her  executors,  adminiftrators 
atnd  afligns.     He  gave  feveral  leafehold  houfes  in  St.  James*^ 
to  the  defendant  Mary  ProBer  for  her  life,  remainder    to 
Michael  HodgfoHj  the  infant  fon,  If  he  lived  to  twenty-one ; 
otherwife  to  fuch  other  children   as  the  faid  Mary  Hodgfon 
fliould  have,  equally ;  and  for  want  of  fuch  children,  then  to 
the  faid  Mary  his  mother,  her  executors  and  adminiftrators  \ 
and,  the  faid  teftator  did  thereby  give  a  moiety  of  his  plate  to 
die  £ud  Michael  Hodgfott  the  infant,  and  the  other  moiety,  to« 

R  2  gcthcr 


Cafe  76. 
[  300  1 

Lord  Chancellor 

Taliot. 
Teftator  devifed 
a  term  for  yean 
and  all  b:t  per- 
fonal eftate  to 
A.  an  infanty 
and  if  A.  died 
during  his  in* 
fjncy,  and  his 
mother  (hould 
die  without  any 
other  child, 
then  to  B.    A* 
died  daring  hit 
infancy,  though 
the  mother  wat 
living,  and 
might  hare  a 
child  \  yee  the 
court  aided  B. 
the  deviiiee  over, 
by  diredling  an 
account  and  dif- 
coTcry  of  the 
eftate,  in  order 
to  fecure  ir,  in 
cafe  the  con  tin* 
gency  fliould 
happen. 


C  3oi  ] 
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VnlucMoii^  ^^^^^^  ^'*  ^^^  ^^^  ^^  ^^^  S^od*  at  his  houfe  at  St.  Jame/9^ 
to  the  defendant  A/ary  ProBer.  As  to  his  houfe  in  Dover ^  he 
deviled  the  fame  to  the  faid  Michael  Hodgfon^  the  infant  and 
his  heirs,  and  gave  all  the  reft  of  his  real  and  perfonal  eftate 
to  the  faid  Michael  Hodgfon^  his  heirs,  executors,  adminiftrators 
and  afligns  for  ever,  making  the  faid  Mary  Prober  executrix. 

20th  oi St^ptetnher  17 15,  the  tcftatcr  made  a  codicil,  thereby 
giving  to  the  defendants  Cnthbert  Hodgfon  and  Mary  his  wife, 
50/.  per  annum^  for  their  lives,  and  the  life  of  the  furviYor  of 
them,  to  be  iffuing  out  of  the  faid  exchequer  annuities.  Alfo 
he  gave  them  the  faid  houfe  in  Dover  for  tlieir  lives  and  the 
life  of  the  furvivor,  and  ^oL  per  atinunt^  out  of  tlic  faid  exche- 
quer annuities  to  ithe  faid  Mary  ProBer  his  executrix  for  her 
life ;  and  reciting,  that  he  had  by  his  will  given  to  the  faid 
Michael  Hodgfon  all  his  exchequer  annuities,  in  cafe  he  ihould 
live  to  twenty-one,  and  if  he  died  before,  then  to  his 
naother  Mary  \  ami  alfo  that  lie  had  given  to  the  faid  Michact 
Hodgfcn  feveral  leafehold  houfes  in  St.  James* s^  if  he  attained 
twenty-one,  if  not  to  fuch  other  children  as  the  (aid  Mary 
Hodgfon  (hould  have  j  and  for  want  of  fuch^  tlien  to  the  faid 
Maryy  her  executors,  i^c.  and  had  alfo  given  to  the  faid 
Michael  Hodgfon  and  his  heirs  his  houfe  at  Dover^  one  moiety 
f  302  ]  of  his  plate,  and  the  refidue  of  his  real  and  perfonal  eftate :  the 
teftator  by  his  faid  codicil  declared,  that  hi  cafe  Michael  Hodg- 
fin  the  fon  fliould  die  before  twenty-one,  and  the  faid  Mary 
his  mother  fliould  die  'without  any  ether  children  or  child  by  the 
faid  Cuthbert  Hodgfon  her  hvfcaml^  then  all  the  legacies  and 
bcqucfts  of  tlie  faid  annuities,  houfes,  lands  and  premifles, 
fliould  go,  be  paid,  defcend  and  come  to  the  teftator's  nephew 
the  plaintiff  IViUiam  Siudholme^  his  heirs  and  afligns  for  ever : 
foon  after  which  the  teftator  died. 

The  infant  fon  Michael  Hodgfon  died  within  a  few  days  be- 
fore liis  age  of  twenty-one,  and  Alary  his  mother  being  forty 
years  of  age,  and  her  hun)and  above  fifty,  and  having  no 
child  ;  the  plaintiflT  SiudfKlme^  the  devifee  over,  brought  his 
bill  for  an  account  of  the  faid  teftator's  perfonal  eftate,  and  to 
have  the  fame  fecured  and  fet  apart,  to  the  end  that  in  cafe  the 
contingency  of  the  death  of  the  defendant  Mary  Hodgfm  widi* 
out  children  fliould  happen,  the  plaintiflT  might  receive  the 
fame  according  to  the  dircdions  of  the  faid  will ;  and  that  in 

the 
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Ac  mean  time  the  money  arifine  from  the  rents  and  profits  of    STUDMOLMt 
the  faid  perfonal  eitate,  might  be  placed  out  on.lecunties,  m 
«rder  to  wait  the  event  of  tlie  faid  contingency ;  and  that  all 
the  writings  relating  to  the  ^eal  and  leafchold  cdate  might  be 
brought  before  the  Mailer. 

For  the  defendants  it  was  faxd,  i/?,  that  as  to  the  Icafehold, 
the  exchequer  annuities,  and  other  perfonal  cftatcs,  the  bill 
"Was  not  proper  ;  fince  the  plaintiff  at  that  time  had  not  the 
leaft  pretence  of  right,  and  pofSbly  might  never  have  any ; 
nay,  that  it  was  rather  to  be  prefumed  he  never  would  ;  tlie 
prefumption  of  law  being,  that  no  one  nvill  die  without  ijfue^ 
for  which  reafon  it  fuppofcs  an  eftatc-tail  may  Inft  for  ever ; 
and  therefore  if  an  eftate  fliould  be  given  to  A,  and  his  heirs 
as  long  as  J5.  (hall  have  any  iflue  of  his  body,  this  would  be  a 
fee-fimple  in  ^«  That  fuppofe  feme  years  hence  (or  very  foon,  r  -q«  -i 
as  it  might  happen)  the  defendant  Cuthberii  Hodgfon^  by  Mary 
his  wife,  (hould  have  iflue,  what  (hould  become  of  thefe  cofts 
vhich  the  parties  the  defendants  will  have  been  then  unne- 
cefiarily  put  to?  and  i  Fern,  105.  Saclvill  verfus  j^ykvcrth 
was  cited,  where  a  bill  was  brought  in  a  lunatick's  life-time, 
by  his  dcvifce,  to  prove  his  will,  and  to  perpetuate  the  tefli- 
mony  thereof;  but  it  was  determined,  thatnhe  bill  would  not 
lie,  becaufe  fuch  devifee,  in  the  life  of  the  tcftator,  had  neither 
jyj  in  re  nor  ad  rem^  had  not  at  that  time,  and  poiTibly  never 
might  have,  any  fort  of  right ;  alfo  the  lunatick,  the  teftator, 
might  recover  from  his  lunacy  and  make  anotlier  M'ill ;  both 
m^ch  reafons  were  applicable  to  tlie  prefent  cafe,  and  made 
againft  this  bill :  for  the  plaintifFherc  had  neither yV/  in  re  nor 
mdrenti  and  by  poflibiiity  never  might  have  any.  Again,  as 
the  lunatick  in  the  cafe  cited  might  recover,  fo  the  devifee  for 
life  in  the  principal  cafe  might  have  iflue ;  and  as  that  bill  was, 
for  the  reafons  that  have  been  mentioned,  held  improper,  fo 
(it  was  conceived)  the  prefent  bill,  on  the  like  confiderations, 
would  be  deemed  improper  alfo. 

But  by  the  Lord  Chancellor  :  As  to  what  has  been  objcfted  Where »  Lill  it 
concerning  the  cofts,  thefe  ought  clearly  to  be  paid  out  of  the  cure  tod  w" 
aflets  of  the  teftator,  who  by  his  will  has  occafioned  the  dif-  thr  beoefi.t  of  t 
ficulties.     Here  is  a  poflibiiity  at  leaft  of  a  right's  coming  to  t?rea"dc^frr 

AmOI  be  paid  out  of  the  afleti  of  the  teftator,  who  by  hit  will  has  occafioned  the  diifitulty.  ^ 

R  3  this 
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Stodhoimi 
«•  Hodgson. 


this  contingent  devlfee,  and  it  is  reafonable  that  all  rights^ 
fuch  as  they  are,  whether  vefted  or  contingent,  fliould  be  pre- 
fcrvcd.  On  the  death  of  Mary  Hodgfon  the  mother,  it  will  be 
determined,  whether  this  right  will  ever  veil  or  not,  which  has 
been  adjudged  not  too  remote  a  diftance  of  time.  If  the  de- 
fendants were  not  to  be  called  to  an  account  in  their  life-time, 

r  304  1  they  might  wafte  and  imbczil  every  tiling  \  and  that  eftate 
which  at  prefent  may  be  eafily  accounted  for,  in  procefs  of 
time,  (Wz.)  at  the  death  of  the  defendant  MaryHod^ofiy  may 
be  impoflible  to  be  difcovcred  ;  by  which  means  the  devifce 
over  may  be  deprived  of  his  right,  and  the  intentions  of  the 
teftator  defeated ;  and  though  there  may  b^  thefe  inconve- 
niencies  on  the  one  fide,  I,  for  my  part,  am  able  to  forefec 

rt  Vo',  2.  421.  none  on  the  other.  In  the  cafe  of  Staines  {a)  vcrfus  Maddox^ 
(where  the  bill  was  for  fecuring  a  like  contingent  right)  the 
Mafter  of  the  Rolls  made  a  decree  of  this  nature,  which  was 
affirmed  by  the  Lord  Chancellor  King^  and  his  Lordfbip's  de-r 
cree  affirmed  in  parliament. 


One  devifcs  a 
term  for  years 
to  A.  and  if  A* 
dies  without  a 
f  hild,  then  tu 
B.  this  Ia  a  good 
defifetoB.upon 
fuch  contin^efi* 


tsos  3 


The  fecond  queftion  was,  whether  the  devife  oyer  of  the 
exchequer  annuities  and  leafehold  houfes,  and  mor^  efpecially 
of  a  moiety  of  the  plate  and  refidue  of  the  perfonal  eftate,  wa^ 
good? 

And  it  was  objefted,  that  in  the  cafe  of  a  devife  of  a  chat« 
tel  real  or  perfonal  to  one,  and  if  he  die  without  iffiie,  the  re- 
mainder over,  fuch  remainder  muft  be  admitted  to  be  void ; 
and  in  the  prefent  cafe  the  devife  over  was,  "  if  Mary  the  in^ 
**  fant's  mother  (hould  die  without  any  other  children  or 
**  child  by  the  faid  Qahbert  Hodgfon  ;"  which  words  tWd  and 
iffue  are  fynonymous,  every  child  being  an  iffiie,  and  every 
iffiie  a  child.  Moreover,  the  laft  devife  by  the  codicil  being 
in  cafe  Mary  the  mother  fliould  happen  to  die  without  any 
Other  children  or  child,  then  to  tYit  jAzixitiS  Stuaholme  and  hi^ 
heirs  \  no  eftate  ought  to  pafs  by  thofe  words,  but  what  can 
defcend  to  heirs,  efpecially  fince  the  teftator  had  fome  fee- 
fimple  eftate  [viz,)  the  houfe  at  Dover ^  which  would  fatis% 
the  devife,  without  carrying  the  perfonal  eftate  \  that  indeed 
as  to  the  exchequer  annuities  and  leafehold  houfes,  they,  be- 
ing exprefsly  dcvifed,  muft  pafs  by  the  codicil  to  the  plaintiff, 
in  cafe  the  devife  pvpi  were  good. 
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Sed  per  Cur  \  There  can  be  no  doubt  but  that  the  devife  SrcDHotf^i 
-over  to  the  plaxntifF,  in  cafe  Mary  the  mother  fliould  die  with- 
out any  other  child  by  her  hufband,  is  good  ( i )  upon  that  con- 
tingency ;  and  then,  as  to  the  queftion,  how  much  ftiall  be 
comprehended  therein,  it  is  obfervable,  that  not  only  the  ex- 
chequer annuities  and  leafehold  are  exprefsly  devifed,  but  all 
the  prcmiflcs ;  and  the  intention  of  the  codicil  was,  in  cafe 
Michael  the  infant  fon  fliould  die  before  twenty -one,  fa*r.  that 
then  the  teftator's  nephew,  the  plaintiff  Studholme^  fliould  be 
put  in  the  place  of  the  faid  Michael. 

The  laft  point  was,  touching  the  intermediate  intereft  of 
the  refldue.  And  here  it  was  infifted,  that  the  fame  belonged 
to  Mary  the  mother  by  a  neceflary  implication,  and  it  was 
compared  to  the  devife  of  a  freehold  cftatc  to  the  teftator's 
heir  at  law  after  the  death  of  J.  S.  in  which  cafe  it  was  raa- 
nifeft  the  heir  at  law  could  not  have  it  fooner ;  confcquently 
J^.  5.  would  in  the  mean  time  be  intitled  to  the  premifies  for 
his  life.     Faugh.  299.     Garditier  verfus  Sheldon. 

Sed  per  Cur  .  In  the  cafe  cited  the  teflator  had  declared  his 
intention,  that  the  heir  at  law  fliould  not  have  it  fooner ;  and 
there  the  freehold  could  not  be  kept  in  abeyance,  but  muft  veft 
in  fomebody ;  whereas  in  the  prefent  cafe,  there  is  no  fuch 
"  rule  with  regard  to  perfonal  eftates,  which  may  remain  in 
fufpence.  Wherefore  the  profits  of  the  rcfiduc  from  the  death 
of  Micbaely  till  the  contingency  happens,  arc  to  accumulate  r  oo5  1 
and  be  added  to  the  capital  \  and  if  no  child  of  the  defendant 
Mary  by  her  hufband  Cuthiert,  then  to  go  to  the  plaintiiF. 
(«)  [F] 


i  ' ^ 

y-  [P]  Tb9mas  Green,  cfq;  poflcffcdof  a  large  perfonal eftate,  and  having  a  dangh- 
ter  by  a  firft  wife,  and  a  daughter  by  a  fecond  wife,  and  having  no  fon,  bequeathed 
kit  perfonal  cftate  (fubjed  to  the  payment  of  fcvcral  legacies)  to  bis  daughter 
by  his  fecond  wife,  and  if  (he  fhould  happen  to  die  before  her  age  of  twenty-one, 
or  marriage,  and  his  daughter  by  his  firft  wife  fhould  have  one  or  more  fons,  he 
beqaejuhed  his  faid  perfonal  eftate  unto  fuch  fon  as  fhould  firfl  attain  his  age  of 
twcaty-one  ;  and  in  cafe  his  faid  daughter  by  his  firfl  wife  fhould  have  no  fon 

that 

(1)  Hi^hes  v.  Sajfer,  ante,    i  voL     /^wT^ySir,  was  declared  to  be  part  of  his 
534\    _        .     .         ^     .  .      ^.         perfonal  cftate.     Reg.  Lib.  B.   1733, 


(a)  But  the  intcrefl  of  the  rcfidue    fol.  480.  Vide  NicbM  v.  O^^m,  ante, 
accrued  in  the  life-time  of   Micbatl    2  vol.  ^19. 

R4 
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Cafe  77. 

Lord  Chancellor 

Talbot. 
Where  a  man 
purchafes  an 
cftate,  pays 
party  and  gives 
bond  to  pay  the 
refidue  of  the 
snoney ;  notice 
of  an  equitable 
incumbrance 
befote  payment 
cf  (be  money, 
tho*  after  the 
bond  ikfufllici- 
eot. 


Tourville  verfus   Naiflu 

A  Puvchafed  nn  cftatc,  and  having  paid  down  part  of  the 
•  purchafc  money,  gave  bond  for  the  refidue.  The 
plaintiff  had  an  equitable  lien  on  the  purchafed  premifles,  of 
which  the  defendant  alledged  he  had  no  notice  at  the  time  of 
making  his  purchafc,  but  was  apprifed  thereof  before  payment 
of  the  money  due  on  the  bond.  And  it  was  contended,  that 
this  notice  was  not  material,  fince  the  giving  the  bond  was  as 
payment ;  and  the  purchafer,  after  he  had  given  his  bond  for 
payment  of  the  purchafe  money,  is  bound  in  all  events  to  pro- 
ceed, and  cannot  plead  at  law,  that  there  is  an  equitable  incum- 
brance on  his  purchafed  premifles. 

Lord  Chancillor  :  If  the  perfon  who  has  a  Hen  in  equity  on 
the  premifles,  gives  notice  before  aftual  payment  of  the  pur- 
chafe money,  (l)it  is  fufficient ;  and  though  the  purchafer 
has  no  remedy  at  law  againft  the  payment  of  the  refidue,  for 
which  he  gave  his  bond,  yet  he  would  b^  intitlcd  to  relief  in 
equity,  on  bringing  his  bill,  and  (hewing,  that  though  he  has 
given  his  bond  for  payment  of  the  refidue  of  his  purchafe 
money,  yet,  now  he  has  notice  of  an  incunibrancej^  und^ 
which  circumilances  the  court  would  (lop  payment  of  the 
money  due  on  the  bond.     This  the  Lord  Chancellor  declar- 


that  (hould  attain  the  age  of  twenty-one,  then  he  gave  his  faid  perfonal  eftate  to 
y.  S,  The  daughter  by  the  fecond  wife  died  under  her  age  of  twenty-one,  and 
unmarried  ;  the  daughter  by  the  fitii  wife  had  a  fon,  during  whofc  infancy  and 
on  whofc  behalf,  a  bill  was  brought  (inter  aP)  to  have  the  produce  of  the  perfonal 
eftate  placed  out  at  intereft,  and  improved  for  the  plaintiff's  benefit.  Upon  hear- 
ing thecaufe  it  was  infilled,  that  either  the  plaintifi^,  the  infant  himfelf,  or  his 
mother,  were  intiticd  to  the  intermediate  profits ;  but  the  court  agreeably  to  tho 
Lord  Talbot^s  opinion  and  decree  in  the  above  mentioned  cafe,  did  declare,  that 
all  the  intereft,  income  and  profits  that  had  arifen  or  (hoald  arife  from  the  faid 
eftate,  from  the  death  of  the  teftator's  daughter  by  his  fecond  wife,  ought  from 
time  to  time  to  be  accumulated,,  added  to,  and  go  along  with  the  furplus  ;  and 
that  in  cafe  the  plaintiff  ftiould  die  before  his  age  of  twenty-one,  the  intereft  and 
income,  together  with  the  furplus,  ought  to  go  and  belong  to  fuch  perfon  and 
perfons  as  ftiould  be  intitled  thereto,  according  to  the  directions  and  contingen- 
cies mentioned  in  the  teftator's  will.  Green  verfus  EkinSf  heard  before  the  Lord 
Uardwicki,  December  6,  1742.     2  Atk.  473. 


( 1 )  So,  Story  v.  Lord  JVind/or,  2  Atk. 
630,      Hardingham  v.  Nicbolb,  3   Atk. 

364.  Or  before  the  execution  of  the 


conveyance,  tho*  the  purchafc  money 
be  adlually  paid,  f^igg  v.  JViggy 
I  Atk.  384. 

ed. 
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«d,  though  in  the  principal  cafe  there  was  proof  of  a  notice     to«mviti.» 
precedent  to  the  jMirchafe,  by  a  letter  read  to  the  purchafer, 
tiicntioning  the  equitable  lien  on  the  premifles. 

•  Alfo  in  this  cafe  there  were  two  executors  that  were  whtre  t^ 

moreover  rciiduarjr  legatees,  and  one  of  them,  for  a  valuable  ^'ly'.^hofcL 

confideration,    afligncd   over  part  of  his  refiduary  fliare  to  aaion,  iho*  th« 

y*  N.  after  which  for  a  valuable  confideration '  likewife,  he  without  noticei 

afligned  over  his  nvhde  refSduary  (hare  to  the  other  executor  and  J"^"!^^^**^ 

refiduary  legatee,   who  (as  it  was  faid)  had  no  notice  of  the  prior  eft  in  tra»- 

former  affignment.  l^^X""""  ** 

[  •soS  ] 
Whereupon  it  was  infifted,  that  this  legacy  of  the  furplus   ir  there  be  tw# 

vr2&  a  chofe  en  aElion^  good  only  in  equity,  and  not  at  law  j  in   t^^"fo^^* 

which  cafe  the  affignment  that  was  {a)  prior  in  time  muft   ary  legateet,  tivi 

take  place,  confequently  the  affignment  made  to  J*  N»  would   i^  valuable  coih 

xvfidnum  to  A.  and  afterward!,  for  a  valuable  coofideration,  affigns  hit  whole  refiduum  to  the 
other  exscatof  j  if  both  are  but  ciiofet  en  aflian,  the  fiift  aflignmeot  mulb  takefjace.  («)  Sec  voL  a* 
496.     Brace  v.  DTichefs  of  Marlborough. 

To  which  it  was  anfwered,  that  tho'  a  legacy  be  a  cho/e  en 
^t£fion,  yet,  when  it  is  affigred  to  an  executor,  (as  the  lafl: 
affignment  was)  he,  liavinga  remedy  at  law,  is  in  a  different 
fituation  from  a  third  perfon. 

Isord  Chancellor  :  I  do  not  fee  any  difference  ;  for  the  diing 
afligned  is  ftill  but  a  cho/e  en  a^iony  which  the  executor  him- 
ielf  cannot  come  at^  unlefs  by  a£lion  or  fuit,  either  in  law  or 
equity. 

It  feems,  if  it  had  been  a  mortgage  made  to  the  teftator,  and 
;iffigned  by  one  of  the  executors  to  the  other,  the  latter  might 
have  entered  j  but  in  the  principal  cafe  the  affignment  was  but  r  .^^  -i 
of  i20o/.  due  upon  all  the  mortgages  made  to  the  teftator 
from  ^.  B.  the  father,  and  A,  B.  the  fon,  which  not  being 
recoveraUe  otherwife  dian  by  a  fuit  in  equity,  was  clearly  a 
«    cboft  en  affion,  ( i ) 


(0  Reg.  Lib.  B.  1733.  fol.  461.  by  the  name  of  Tourvilley.  Sfelman. 


s^ 
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Cafe  78. 


Lord  Chancellor 

Talbot. 
An  cvecuter, 
admimftratory 
•r  uatiec  for  an 
Infcnt  nq(le6lt 
to  fue  within 
fii  years  >  the 
ftitvte  of  timU 
ttttona  ihall 
Madthc  isftot. 


[    310   ] 


A  corporation 
fluJl  httTC  the 
benefit  of  the 
IlituteoflifBi- 
tationiy  at  well 
At  My  prWtce 
yeiibn* 


Wych  vtrfus  Eaft  India  Company. 

TH  E  Eajl  India  company  ^rerc  bound  by  contraA  to 
make  an  allowance  of  two  rupees  per  cent,  to  the 
plaintiff's  inteftate,  for  which  the  plaintiff,  the  adminiftrator 
de  bonis  non  of  his  father,  brought  a  biU«  The  inteftate,  with 
whom  the  company  made  the  contradi,  was  then  beyond 
fea,  and  there  died,  leaving  an  infant  fon  of  tender  years. 
Upon  the  death  of  the  inteftate,  adminiftration  was  granted  to 
A.  until  the  faid  fon  (hould  come  to  twenfy-one,  ad  ufum  isf 
eommodum  of  the  infant,  who  at  that  time  was  about  ■ 
years  of  age.  The  adminiftrator  in  truft  for  the  infant  never 
commenced  any  fuit  on  this  contradt ;  but  the  fon  within  fix 
years  after  his  attaining  twenty-one,  brought  this  bill  againft 
the  company,  who  pleaded  the  ftatute  of  limitations,  (toK.) 
that  the  caufe  of  adion  did  accrue  above  fix  years  before  die 
fuit  commenced. 

Whereupon  it  was  argued,  that  as  the  time  did  not  mn  againft 
the  father,  with  whom  the  contract  was  made,  becaufe  be  was 
beyond  fca,  and  died  there;  fo  after  the  death  of  the  father  the 
fon  was  an  infant,  and  ought  not  to  be  barred  or  prejudiced 
by  the  negle£t  or  default  of  his  truftec,  the  adminiftrator 
during  his  minority. 

Lord  Chancellor :  The  adminiftrator  during  the  infancy  of  the 
plaintiff  had  a  right  to  fue  ;  and  though  the  cejluy  que  truft  was 
an  infant,  yet  he  muft  be  [GJ  bound  by  the  truftee's  not  fuing 
in  time  ;  for  I  cannot  take  away  the  benefit  of  the  ftatute  of 
limitations  from  the  company,  who  are  in  no  default,  and 
are  intitled  to  take  advantage  thereof  as  well  as  private  per- 
fons  ;  fince  their  witneffes  may  die,  or  their  vouchers  be  loft. 
And  as  to  the  truft,  that  is  only  between  the  adminiftrator  and 
the  infant,  and  does  not  affefl:  the  company.  So  where  there 
is  an  executor  in  truft  for  another,  and  the  executor  negleds 


[G]  In  the  cafe  of  Tht  Earl  vcrfus  The  Count tfs  of  Uuntingdm^  HiH.  17 19. 
the  Lord  Chancellor  Parker  was  of  opinion,  but  did  not  then  determine  the 
point,  that  a  fine  and  five  years  non  claim  (hoold,  in  favour  of  a  purchafcr,  bar 
A  truil  term,  though  the  aftuy  gue  truft  was  an  ii^fant. 

to 
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'to  bfing  his  aflion  within  the  time  prefcribed  by  the  ftatute,      Wvcn  «r. 
Ac  cefiuj  ^e  truftj  or  rcfiduary  Icgctcc,  will  be  barred ;  there-      Compamt. 
£ore  allow  the  plea  ( i  )• 

~  '  ■  -  — ■  '         — ■  ■    -  -  ■    ^     ■■  ••       '  '1 

(l)   Reg.  Lib.  B,  1733.  fol.  448. 

Wych  verfus  Meat  Cafe  79. 

IN  a  bill  brought  by  the  plaintifFagainft  the  EaJ{  India  com-  I-ord  Chmcellor 
pany,  one  of  the  officers  of  the  company  was  made  a  de- 
fendant, in  order  to  difcover  fome  entries  and  orders  \t\  the  71.  pi.  8.  Th* 
books  of  the  company.  '^T^J^^^ 

the  Eaft  India  Company  were  made  defendants  to  a  bill  for  a  difcorery  of  fome  ^ntrirs  and  orderi 
«f  the  company;  the  defendantt  demurred,  for  that  thfy  might  be  examined  at  witneflet}  alf<i 
^Attfe  their  anfwer  cannot  be  read -again  ft  the  company}  the  demurrer  over-ruled »  left  there 
ftosid  be  a  failure  of  juftice,  in  regard  the  company  are  aoc  liable  to  a  profecutioa  for  perjury,  tho* 
their  anfvrcr  be  never  fo  falfe. 

The  defendant  demurred,  (hewing  for  caufe  that  it  was  [3(1! 
not  fo  much  as  pretended  by  the  bill,  that  he  was  any  way 
interefted  in  ^e  piatter  in  queftion  ;  and  that  his  anfwer,  if 
it  w^ere  to  be  put  in,  could  not  be  read  againft  the  company ; 
as  the  anfwer  of  one  defendant  [H]  cannot  be  made  ufe  of 
llgsdnft  the  other ;  that  the  plaintiff,  if  he  pleafed,  might  exa- 
mine the  defendant  as  a  witnefs  \  that  by  the  fame  reafon,  the 
plaintiff  ipight  make  the  fervant  of  any  private  perfon  a  de- 
fendant ;  and  that  it  was  plain  the  plaintiff  could  have  no  de- 
cree againft  the  defendant,  the  officer  of  the  company  [I]. 


[H]  One  reafon»  amongft  others,  why  the  amount  of  one  defendant  cannot  be 
n\ade  ufe  of  againft  another,  feems  to  be,  becaufe,  if  that  were  allowed,  I  might 
make  a  friend  co-defendant,  who  might  put  in  an  anfwer  in  my  favour,  and  the 
other  defendant  would  have  no  opportunity  of  \:rofs-examining  to  it. 

[I  J  It  is  a  general  rule,  that  no  one  need  be  made  a  party  againft  whom,  if 
brought  to  a  hearing,  the  plaintiff  can  have  no  decree  :  thus  a  reliduary  legatee 
peed  not  be  made  a  party ;  and  for  the  fame  reafon,  in  a  bill  brought  by  the  ere- 
'ditors  of  a  bankrupt  againft  the  affignees  under  the  commiflion,  the  bankrupt 
himielf  need  not  be  made  a  party.  By  the  Mafter  of  the  Rolls,  De  Cells  verfqs 
JFarit  Hill.  1732.  Though  with  regard  to  making  the  bankrupt  a  party,  it 
^ms  formerly  to  have  been  held  otherwife.  See  2  Fern,  32.  And  however 
tberole  laiddowti  by  the  Mafter  of  the  Rolls  may  hold  in  genera],  yet  the  derer. 
inination  of  the  Lord  Talbot,  on  the  particular  circumftances  of  the  cafe  above 
fep^^rtedj  appears  to  hj^ve  beep  founded  on  great  reafon  and  juftice. 

Lord 
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Wtch  V,  l^ord  Chancellor  :  This  is  a  thing  of  confequence,  which  I 

do  not  remember  to  have  been  crcr  judicially  detcimincd ; 
but  fo  far  is  plain,  that  the  plaintiff  is  intitled  to,  axnl  ought 
to  have,  a  difcovcry  of  the  matters  charged  in  the  bill.  It  is 
a  different  cafe  where  a  private  perfon,  and  where  a  company 
are  defendants  ;  for  the  latter  can  anfwer  no  otherwife  than 
under  their  common  feal  •,   and   though  they  anfwer  ncrcr  fo 

[  3^2  ]  falfely,  ftill  there  is  no  remedy  againlt  thtm  for  perjury.  It 
has  been  an  ufual  thing  for  a  plaintiff,  in  ord^r  to  have  a 
difcovcry,  to  make  the  fecretary,  book-keeper,  or  any  other 
officers  of  a  company,  defendants,  who  have  not  demurred, 
but  anfwered  ;  whereas,  if  this  demurrer  fhould  be  allowed, 
the  officers  of  companies  are  never  4ikely  to  anfwer  again; 
and  though  the  plaintiff  be  intitled  to  a  difcovcry,  he  would^ 
never  be  able  to  get  one,  confcquently  tlierc  would  be  a  failur^r 
of  juftice. 

Befides  notwithftanding  the  anfwer  of  the  defendant  thc=" 
officer  cannot  be  read  againft  the  company,  yet  it  may  be  oE^ 
ufe  to  direft  the  plaintiff  how  to  draw  and  pen  his  inteiroga — 
tories,  towards   obtaining  a  better  difcovcry;  and  fincc  nc^- 
inftant  e  is  produced,  where  fuch  demurrer  has  been  allowed  » 
ami  it  may  be  very  mifchievous  and  injurious  to  the  fubjeft, 
by  allowing   thereof,   to  deprive  them  of  that  difcorery,  to 
which  in  common  juftice,  they  are  intitled;  and  as  on  the 
other  hand  no   manner  of    inconvenience   can  infuc  firom 
obliging  ( 1 )  fuch  officers  of  a  company  to  anfwer ;  therefore 
over-rule  the  demurrer.  (2) 


(i)    And  fo  the  praftice  has   con-     i   Bro.  Cha.  Rep.  469.      ' 
tinued,     vide  Moodamay    v.    Morten,         (2)  Reg.  Lib.  B.  1733.   fol.  467. 


Cafe  80.  Ex  parte  Brunker. 

^"'talmI't!'''  np  H  E  Mafter  of  the  Rolls,  upon  a  petition  ex  parU, 
A  writ  of  nc  JL     granted  a  ne  exeat  regno  againft  J.S.   (againft  whom 

*o*ht  Do't"u)  be  ^'^^  plaintiff  Brunker  had  recovered  a  verdi£l  at  the  fittings 
granted,  with-  after  this  laft  term)  upon  ftrong  affidavits,  that  the  faid  y.  S. 
med!  *  between  this  and  Michaelmas  term  then  next,  (before  which 

lime  the  plaintiff  could  have  no  judgment)  threatened  to  go 

beyond 


i 
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beyond  fea  ;  and  this  writ  was  granted,   though  no  bill  hid       ^*  P»^ 
ken  filed,   upon  a  precedent  produced  of  the  Lord  Co^vprr'a 
in  1709. 

And  now,  on  motion  to  fuperfede  this  writ,  and  difchargc  E  3^3  1 
the  defendant,  who  had  been  taken  into  cuftodjr  by  virtue 
thereof,  it  was  urged  in  fupport  of  the  order  at  the  Rolls, 
that  the  writ  of  ne  exeat  regno  was  in  die  regifter,  and  at 
common  law,  and  though  originally  a  (late  writ,  yet  now  was 
made  ufe  of  in  aid  of  the  fubje£bs,  to  help  them  to  their  juft 
dcDts ;  and  being  a  writ  at  common  law,  it  flood  in  no  need 
of  the  authority  or  interpofition  of  this  court. 

Lord  Chancellor :  In  all  my  experience  I  never  knew  this 
writ  of  ne  exeat  regno  granted,  or  taken  out,  without  a  [K  j 
bill  in  equity  iirft  filed.  It  is  true,  it  was  originally  a  ftate 
♦rit,  but  for  fome  time  (tho*  not  very  [L]  long)  it  has  been 
made  ufe  of  in  aid  of  the  fubje£ls,  for  the  helping  them  to 
juftice ;  but  f^ill,  as  cufiom  has  allowed  this  latter  ufe  to  be 
made  of  it,  it  ought  to  go  no  furtlier  than  can  be  warranted  by 
ulage,  which  always  has  been  to  have  a  bill  firfl  filed.  The 
precedent  cited  in  the  Lord  Cowper*s  time  was  but  a  fmgle 
one^  and  pztkd/tibJUentio.  Neither  does  it  appear,  that  any 
ufc  was  made  of  that  writ,  or  that  the  party  defendant  was 
CTcr  taken  upon  it ;  fo  that  this  alone  is  not  fufTicicnt  to  over«  [314] 
turn  what  has  been  the  conftant  fettled  pradice  ;  and  there  is 
the  greater  reafon  that  this  writ  fhould  be  taken  out  and 
granted  with  caution,  as  it  deprives  the  fubjefts  of  their  liber- 
ty :  neither  ought  it  to  be  made  ufe  of,  where  the  demand  is 


[K]  Yet  fee  the  cafe  of  LhyJ  vcrfus  CarJy,  PrecaUnts  in  Chan.  171.  where  a 
me  exeat  regm  was  granted  on  affidavits,  by  the  Maftcr  of  the  Rolls  (Sir  Jobm 
Trerw,)  in  the  abfence  of  the  Lord  Keeper  Wright,  though  there  was  no  bill  in 
court  whereon  to  ground  the  writ ;  which  report.of  the  cafe  is  warranted  by  the 
Regifier's  Book. 

[L]  Towards  the  latter  end  of  the  reign  of  King  J^^/w/j  thePirft,  this  writ  was 
thou^t  proper  to  be  granted,  not  only  in  refped  of  atccmpis  prejudicial  to  the 
King  and  ilate,  <in  which  cafe  the  Lord  Chancellor  granted  it  on  application 
lirom  any  of  the  principal  fecretaries,  without  caufe  (hewing,  or  upon  fuch  in- 
fiMmatioQ  as  his  Lordfliip  fhould  think  of  weight)  but  alfo  in  the  cafe  of  inter- 
lopers in  trade,  great  bankrupts  in  whofc  cftarcs  many  fubjcfts  might  be  intcr- 
efted,  in  daels,  and  other  cafes  that  did  concern  malticudcs  of  the  King's  fub- 
jeftj.     Sec  the  Lord  Bacw's  Ordinar.cfs»  No.  89, 


Lofd  Chtacellor 
Talbot. 
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Eir  MTtt       intirelf  at  law ;  for  there  the  plaintiff  has  [M]  bail,  and  he 
Vot^ntht     ^^f^^  ^^  ^  ^^*  double  bmU,  both  at  bw  and  hi  equity,  (i ) 

demand  it  in- 

liKly  at  law,  in  regard  there  the  plaintiff  hat  baiL 

Whereupon  the  writ  was  fttperfeded,  ini  the  defendant 
difcharged  out  of  cuftody.  (a) 

[M]  So  held  by  the  Lord  King,  in  the  cafe  of  Pdkeman  verfos  Cofy,  wherev 
becaufe  the  plaintiff  had  brought  his  adion  againft  the  defendant*  and  had  bail^ 
the  writ  was  difcharged.     La!ft.feal  after  Hillary  term»  1730. 

(1)  So,  Jmm,    2  Atk.  210.  (2)  Reg«  lib.  A.  173}.  Ibl.  457. 

Cafe  81.  Anonymus. 

A  Motion  was  made  by  the  Attorney  Getfetal  to  difdiarg^ 
an  order  of  the  Mafter  of  the  Rolls^    for  filing  an 
The  conrt  will     Original  nunc  pro  tunc  to  make  good  a  judgment,  after  a  writ  of 

»ot  order  che  brought. 

£ling  an  origi-  o 

sal  to  make 

good  a  judgment  on  error  brought,  without  fome  excufe  for  not  fiing  one  before  |  thotgfaa  df 

«er  excufe  may  be  fufficieot. 

On  the  other  fide  it  was  urged,  that  a  court  of  hw,  and 
much  more  of  equity,  ought  to  favour  any  thing  that  tended  ta 
fupport  a  judgment,  which  muft  be  fuppofed  to  have  bees 
obtained  for  a  jud  demand  \  and  therefore  at  law,  if  there  h 
any  miftake  in  a  writ  of  error  to  reverfe  a  judgment,  let  the 
miftake  be  never  fo  trivial,  yet,  it  being  to  reverfe  a  judgment 
the  court  will  not  amend  it.  [N] 

r  jij  ]  lard  Chancellor :  Though  a  flight  excufe  might  be  fufficient 

to  induce  me  to  make  an  order  for  leave  to  the  plaintiff  to  fib 

[N]  The  (latute  of  8  H.  6.  for  the  amendment  of  records^  is  exclofive  oft 
writ  of  error»  that  going  more  in  reverfal  than  in  affirmance  of  a  judgment; 
and  the  intent  of  the  ad  was,  to  fupport  original  judgments,  and  to  avoid  wiitft 
of  error.  Carth,  368>  520.  fiat  there  is  a  further  reafon  to  be  given«  why  a 
writ  of  error  is  in  no  cafe  amendable,  becaufe  it  is  the  commiffion  to  the  court/ 
and  the  court  cannot  amend  their  own  commiflion.  See  Salkeld  49,  Tlfmp^ 
verfus  Crocker^  It  may  be  likewiie  obferred,  as  material  to  this  purpofe,  that^ 
after  in  nullo  eft  erratum  pleaded,  the  plaintiff  in  error  cannot  have  a  certivrmi 
ex  debito  juftitia  ;  and  as  11  is  difcretionary  in  the  court,  they  will  award  it  in  or- 
^x  to  affirm,  but  never  to  reverfe  a  judgment^  or  make  error.  $alk.  269^ 
ur/rm  vcrftts  Mmagb^ 

as 
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ut  original  nunc  fro  tunc,  dill  fomc  cxcafe  there  ought  to  be  }  Aii©Nti««t. 

ocherwife  no  perfon  will  file  an  original,  until  he  ftiall  have 

been  forced  {a)  to  it  by  a  writ  of  error ;  and  this  will  be  in  a  W  ^**  '^**  »•    . 

manner  to  give  away  the  fmall  revenue  of  the  Crown  upon 

original  wrics,  which  the  King's  courts  ought  not  to  do.     And 

thereupon  his  Lordfliip  difcharged  the  Mafter  of  the  Rolls's 

Older  for  filing  the  faid  original ;  the  confequence  of  which 

was,  that  the  judgment  was  reverfed  upon  a  writ  of  error.  ( i ) 

(l)    Vide  Fengrie  v.  Jones,  2  Bro.  Cht.  Rep.  141. 

Pufey  vtrfus  Sir  Edward  Ddbouvrie.  Cafe  82. 

SIR  Edward  Dejbouvrie  was  a  freeman  of  London^  and  Lw^Cfc*****!*? 
poflefled  of  a  very  great  pcrfonal  eftate.     He  had  a  wife,  ^  £^^  ^^^  ^^^ 
with  whom  he  had  compounded  as  to  her  cuftomary  part,  and  «7o*  p^'^sf* 
had  a  fon,   (the  defendant)  to  whom  he  had  given  very  con- 
fiderable  fums  of  money,  in  order  to  enable  him  to  trade.    He 
had  alio  one  daughter. 

The  father  made  his  will,  giving  (f//^r  ^i/')  to  his  daugh-  [  316  ] 

ter  10,000/.  upon  condition,  that  Ihe  (hould  releafe  her  or-  Wk<re « da«g*i- 

phanage  part,  together  with  all  her  claim  or  right  to  his  per-  iI[I„**of*Lofldott 

ibnal  eftate  by  virtue  of  the  cuftom  of  the  city  oiLondon^  or  Accepts  of  ale. 

<itherwi(e,  and  made  his  fon  executor,  his  daughter  being  about  ufc  her  by  her 

die  age  of  twenty-three  years.  iomm'endid*k  ' 

to  her  to  releaie 
ber  right  to  her  orphanage  part,  which  ihe  does  releafe  accordingly  j  if  the  orphanage  part  bemucli 
more  than  her  legacy,  tho^  (he  was  told  ihe  m*ght  eied  which  (he  pleafed  ;  yet,  if  (he  did  not  know 
iic  ka4  a  right  firfl  to  inquire  into  the  value  of  the  perfonai  eibte,  and  the  qujotumof  herorphan- 
^  party  before  (he  made  her  ele^ion  \  this  it  fo  material,  that  it  may  avoid  her  re^afie. 

After  the  father's  death  it  was  agreed  between  the  daughter 
and  her  brother,  that  ihe  fliould  accept  of  her  legacy  of 
10,000  /.  and  upon  the  terms  whereon  it  was  given  her  by  her 
Cather'iS  will,  that  is,  (he  to  releafe  all  her  right  by  virtue  of  the 
cuftom^  bfc.  which  releafe  was  accordingly  prepared,  and  be- 
lore  (he  executed  it,  her  brother  informed  her,  that  flic  had  it 
in  her  ele£tipn  to  have  an  account  of  her  father's  perfonai 
efUte,  and  to  claim  hei*  orphanage  part,  and  her  uncle  was 
then  prefent.  But  the  daughter  at  that  time  declared,  flie 
would  accept  of  the  legacy  left  her  by  her  father,  that  being  a 
Sufficient  provifion  for  any  young  woman ;  and  thereupon  flie 
executed  the  releafe,  being  then  about  twenty-four  years  ohf^. 
tad  the  brother  paid  to  her  the  10,000 /•  and  intereft.    The 
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Pvtir  «•  daughter  afcerwaids  uumried  one  Mr.  Pi^»  an  attomefdthi 
who  brought,  a  bill  to  (ec  afide  thU  releaie,,  charging  that  tl 
perfonal  eftate  of  which  the  father  died  poflefled,  was  mw 
above  ioO|OOo/.  the  daughter's  fhare  of  which  by  the  cufto 
would  amount  to  upwards  of  40,000  /•  that  the  mother  harii 
been  compounded  with  for  her  cuftomary  part,  the  frecmai 

[  3x7  ]}  perfonal  eftate  was  to  be  diftributed  as  if  there  was  no  vni 
confequentlj  the  dead  man's  part  was  one  moiety,  and  d 
childrens  part  the  other  ;  and  that  the  brother  the  defendan 
Sir  Edward  Dejbouvrie^  had  been  advanced  in  his  father's  lif 
time  by  his  father  at  diderent  times,  with  feveral  [O]  gie 
films  of  money,  the  whole  whereof  would  amount  to  a  fuU  si 
vancement  of  the  fon:  fo  that  the  ptaintiflFPj^,  in  right, 
the  daughter  his  wife,  was  intitlcd  to  a  moiety  of  her  fiit^ 
the  freeman's  perfonal  eftate. 

The  defendant  the  brother  pleaded  ihb  releafe« 

Againft  which,  on  behalf  of  the  plaintiff  at  firff  it  wa 
argued,  that  as  the  bill  vrjL%  brought  to  fet  afide  this  reka/c 
the  defendant  ought  not  to  be  admitted  to  plead  it  in  bar,  A( 
rule  being,  mn  potf/i  addtici  exceptio  ejufJem  ret  atjus  petittf 
diffblutio.  But  the  Lord  Chancellor  here  interrupted  the  comi- 
fel,  faying,  this  was  every  day's  practice  $  and  that  oAerwife 
no  releafe  or  award  could  be  pleaded  to  a  bill  that  was  hano^ 
to  fet  afide  the  fame. 

Then  it  was  urged,  that  no  computation  or  account  badsi 

yet  been  taken  of  the  father *s  perfonal  eftate,  and  that  't 

r  318  ]       could  not  be  imagined  the  daughter  intended  to  prefenthd 

brother  with  30,000/.  or  that  (he  knew  what  her  ri^t  wit: 

rO]  With  regard  to  the  advancement  of  a  child,  it  has  been  determined,  tkH 
iinall  incoofiderablc  funs  occafionally  given  to  a  child,  cannot  be  deemed  anii 
vaoceroent  or  part  thereof.  Thus  maintenance  money,  or  an  allowance  madeli! 
a  freeman  to  his  fon  at  the  Univer6ty,  or  in  travelling,  (sTr.  is  not  to  be  takna 
any  part  of  his  advancement,  this  being  only  his  education,  and  it  would  actf 
charge  and  uncertainty  to  inquire  minutely  into  fuch  nucters.  So  patting  01 
a  child  apprentice,  is  no  part  of  hu  advancement,  for  it  is  only  procnrhig  A 
Matter  to  keep  him  for  feven  years  inftead  of  the  parent.  Htnder  vcrfos  Jt^ 
at  the  Rolls,  Trnr.  1718.  But  the  father's  buying  an  office  for  the  fon,  thost 
but  at  will,  as  a  gentleman  penfioner's  place,  or  a  commiffion  in  the  army,  w 
are  advancements  pf9  tanto.  Norton  verfni  Nvrton,  Micb^  1692.  by  theLori 
Conuniffioaers,  RawUiifw  wbA  Hutckius. 

th 
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&it  (he  WIS  not  apprlfed  that,  by  rcafon  of  her  motfaet^s  p^V*^,*'* 
being  compounded  with,  the  childrens*  ihare  inftead  of  a  thirds 
was  a  moiety  $  or  that  her  brother  the  defendant  being  fully 
advanced  by  his  father  in  his  life-time»  this  was  a  bar  to  him 
of  hb  orphanage  part ;  and  though  at  law  it  was  faid  ignorantU 
juris  mn  excufat^^  yet  if  any  one   (hould  take   advantage  of 
another's  niiftake  in  the  law,  even  without  any  fraudulent 
fuggeftion  or  pra£^ice  made  ufe  of  by  him,  it  would  be  againft 
confcience  (b  to  do,  and  they  piit  this  cafe  :  Suppofe  A.  (hould  Ift  min  devtib 
devife  lands  to  B.  and  his  heirs,  and  B.  (hould  die  ih  the  life  ^  J^  diet 
of  the  tcftator,  and  then  the  teftator  dies,  after  which  the  tef-  [Je  teftitor^^L* 
tator*s  heir,  not  knowing  that  by  law  the  devife  to  B^  is  void,  the  teftator*t 
(by  B}^  dying  in  th^  life  of  the  te{bitor)  fliould  for  a  trifle  thlt  the  heirof 
teleafe  his  right  to  a  valuable  eftate,  to  the  heir  at  law  of  fuch  J»'n^j!«<*» 
devifee  \  furely  fuch  releafe  would  not  (land  good  [P]  ;  and  as  coofidencioa . 
it  was  out  of  the  fisither^s  power  by  devife  or  otherwife  to  de-  confir^'i  tbe 
bar  aiiy  of  his  children  of  that  (hare  which  they  arc  intitlcd  to*  '^'5*  ***  ^,^ ' 

'  ,  '  equity  wiU  ttm 

oy  Wrtue  of  tlie  cuftom  [Q];   fo  here  it  was  fomewhat  hard  in  ^cve. 
die  father  to  induce  his  daughter  by  any  words  in.  his  will,  to 
give  away  and  releafe  what  (he  had  an  undoubted  right  to  ; 
and  admitting  there  was  ho  dirdA  fraud  or  mifre{>refentation. 


[P]  See  the  cafe  of  Broikrici  rerfuB  BroJerickj  vol.  i.  239.  where  a  devifee 
under  a  will  defedively  executed,  reprefented  the  will  ai  duly  executed,  and  for 
a  fmall  fam  ^ned  a  releafe  from  the  hisir ;  the  court  fet  afide  the  releafe. 

[  QJ\  It  has  been  much  qucftioncd,  whether  a  freeman's  will  can  anyway 
Dperate  on  the  orphanage  part,  formerly  it  Teems  to  have  been  held,  that  a  free- 
man  had  a  power  to  appoint  by  will,  that  if  any  of  of  his  children  Ihould  die 
within  age,  then  fuch  child's  part  (hould  go  to  the  fttrviving  child  or  children^ 
I  Lev.  ttj.  Hdmond  v.  Jones^  ruled  by  Kelyfige  Chief  JufKcc,  at  ntfi  prius^ 
and  faid  by  fFjUi^  Ttcordero(  Lomicw,  to  have  been  fo  adjudged  in  Chancery.  But 
latterly  it  has  been  admitted  to  be  otherwife.  See  the  cafe  of  Jefin  verfus£^/ip-. 
/Mi«  Frecedents  im  Cbaticay,  207.  In  the  cafe  of  BiddU  vcrfus  J?/V///<r,  heard  before 
the  Lord  Parker ^  Hili,  1718.  a  freeman  having  a  wife  ahd  one  child,  {inter  at*) 
deviied  the  orphanage  part  to  the  child,  and  in  cafe  of  the  child's  death  before 
twenty-one,  then  to  go  over  to  the  tettator's  father ;  and  it  was  held  that  this 
devtie  over  was  void,  for  that  the  father  had  nothing  to  do  with  the  child's  or* 
pbaoage  part,  which  came  to  him  by  the  cuftom,  not  from  the  father ;  and  were 
fdch  ditvife  over  to  be  good,  it  would  be  a  prejudice  to  the  child,  who  (in  cafe 
there  were  but  one  child;  might  devife  over  fuch  part  at  fourteen,  which  would 
cake  effect,  were  the  child  to  die  before  twenty-one  ;  or  if  he  (hould  die  tntellate 
and  unmarried,  it  would  go  all  to  the  mother  as  his  next  of  kin,  and  not  accord* 
ing  to  the  father's  will ;  or  if  the  child  (hould  marry  and  die  within  age  leaving 
i£ue,  the  widow  and  iiTuc  would  be  dellitute,  were  fuch  will  to  be  good. 

Vol.  III.  S  here 
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Dfiio'uYM..    ^^  ^"*  however,  {a)fuppreff:o  vert,  thoagh  nat/agge/lkfal/^ 
^ . .    «   ^       ^d  in  this  cafe,  (ince  it  would  not  be  pretended  dial  the 

(«)  See  Brodc-  '  ^ 

rick  T.  Brode-     daughter  could  have  meant  to  give  away  30,000  /•  to  her 

rick,  I  Tol,  139-  jj^Q^er^  though  he  had  afked  for  it,  therefore  this  rclesfe  onght 

not  to  be  made  ufc  of  In  a  court  of  equity  to  bar  the  daughter 

of  that  right  which  {he  did;  not  know  flie  herfelf  had^  and  touch 

Icfs  intended  to  give  away. 

On  the  other  fide,  it  was  faid  to  dcfcrve  conCderatibn,  that 
the  father  did  by  his  will  give  this  legacy  of  10,000 /•  to  his^ 
daughter,  upon  condition  that  fhe  (hould  reieafe  all  her  right 
by  the  cuftom ;  and  though  it  could  not  be  faid  here  was  a  po- 
(itive  injun£iion  on  the  daughter  to  do  fo,  yet  in  all  probability 
it  was  intended  as  a  recommendation  by  the  father,  who  might 
think  10,000/.  a  reafonabie  and  honourable  provifioa  for  the 
daughter,  as  (he  herfelf  declared  (he  tliought  it  wasj  when  (he 
gave  this  reieafe  *,   and  the  father  might  be  defirous  that  his. 
fon,  who  was  to  fupport  his  name,  (hould  have  the  reft  of  his- 
eftate :  that  the  daughter  might  reafonably  have  |a  great  re* 
^ard  for  tlie  iutentions  of  her  decea&d  father,  (for  which  (h^ 
was  highly  to  be  commended)  and  might  thereby  be  induced 
to  comply  with  fuch  intention,  at  the  fame  time  that  Ih^ 
f  320  ]       knew  in  ftrid  juftice  there  was  more  due  to  her  by  virtue  of" 
the  cuftom* 

'JTliat  however  it  was  plain  the  brother  had  adlred  in  this  cafir 
without  the  Icaft  appearance  of  fraud,  when  he  told  her,  be- 
fore (he  executed  the  reieafe,  that  ilie  might,  if  (he  pleafed,  call 
him  to  account  for  tlie  whole  perfonal  eftate  of  her  father, 
and  have  her  orphanage  part  thereof :  tliat  this  being  the  fo- 
lemn  a£t  and  deed  of  the  party,  executed  by  her  freely  and 
wltliout  any  fort  of  compuifion  or  mifreprefentationj  and  in 
compliance  witli  her  own  father's  will ;  and  Gnce,  if  the 
daughter  was  not  informed  of  the  cuftom  of  London,  it  was 
her  own  fault,  and  not  her  brother's ;  for  thefe  reafons  it  was 
faid  the  deed  of  reieafe  ought  not  to  be  fet  a(ide. 

Lord  Chancellor  :  I  do  not  fee  that  any  manner  of  fraud  has 
been  made  ufe  of  in  this  cafe,  but  ftill  it  feems  hard,  a  young 
woman  (liould  fufier  for  her  ignorance  of  the  law,  or  of  the 
cuftom  of  the  city  of  London ;  or  that  the  other  fide  (hould 
take  advantage  of  fuch  ignorance.  I  remember  well,  that  in 
iliis  very  cafe  where  the  wife  has  been  compounded  vrith  as  to 

her 
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ici  cufiomaiT  part,  not  only  the  counfel  have  differed,  but  the  ^  ^v*^y  «. 
kojaxt  themfelves  have  varied  m  their  determinations.    It  has 
for  inftance  been  held  and  determined  by  the  court,  that  if 
the  hufband  a  freeman  oiLMdofij  has  compounded  with  the 
"Wife  before  the  martiagiB  as  to  her  cuftomary  part,  this  being 
the  Hufband's  own  purchafe,  he   oiight  to  have  as  well  his 
iivife's  cuftomary  part  as  his  own  :  but  now  a  different  refolu-  Freeman  of 
tion  feedis  to  have  prevailed,  {yh*)  that  where  the  wife  is  pounds  with  hi« 
compHDunded  with  before  marriage,  •  it  fliould  be  taken,  as  if  ^JftorTaiT^ptrt 
ihere  was  no  wife,  and  confequentlythe  teftator  (hall  hate  one  ^f^'e  nwiriage; 
half,  and  the  children  the  other  (u).     And  if  the  court  them-  „  ,f*„o  wi^,^ 
fclves  have  notj  till  very  lately,  agreed  in  what  {hares  or  pro-  V!\}\^  huftwd 

,     -     '  n     ,.  f       ,         «  ^       .        fliall  hire  one 

portions  thefe  cuftomary  parts  ihall  go,  the  daughter,  furely,  half  of  the  pef 

mi^t  be  well  ignorant  of  her  right  and  ought  not  to  fuffer,  £"'ow^p^^p 

or  give  others  any  advahtage,  by  filch  her  ignorsnce.   Neither  tht  children  the 

can  it  be  inferred  with  fufBcicnt  certainty,  what  the  father  re-  r  ^^ai   1 

commends  in  this  cafe :  he  rather  feems  to  leave  it  to  his  i,«)  Vide  BUn- 

daughter^s  option,  either  to  claim  her  cuftomary  part,  or  re-  t*v#U6j!L"' 
leafe  her  right  thereti),  and  accept  the  legacy. 

it  is  ttue,  it  aj^pears,  the  (bn  the  defendant  did  inform  the 
daughter,  that  flie  was  bound,  either  to  waive  the  legacy  given 
by  the  father,  or  to  releafe  her  right  by  the.  ctiftom ;  and  fo 
far  (he  might  know,  that  it  was  in  her  power  to  accept  either 
the  legacy,    or  orphanage    part ;    but   I  hardly  think  ftie  in  what  mto- 
Imew  flic  was  intitled  to  have  an  account  taken  of  the  per-  TcVfing^'oughtto 
ibiial  eftftte  of  her  £athdr,  and  firft  to  know  what  her  orphan-  ^  informed  of 
jige  part  did  amount  to ;  and  that,  when  fhe  (hould  be  fully  tobebound  hj 
iipprifed  of  this,  then,  and  not  till  then,  flie  was  to  make  her  ^»«**  tt\%di. 
eleftion,  v^hich  very  much  alt^s  the  cafe  y  for  probably  flue 
Ivotthl  not  have  elected  to '  accept  her  legacy,  had  (he  known^ 
0€  been  informed,  what  her  orphanage  part  amounted  unto, 
before  ibe  Waived  it,  and  accepted  the  legacy. 

It  would  give  light  into  this  caufe,  to  know  wh^t  might  be 
die  value  of  the  father's  perfonal  eftate  at  his  death,  and  (if 
die  parties  think  fit)  what  was  the  value  thereof,  when  the  will 
was  made  ;  becaufe  it  has  been  faid  to  have  been'increafed  by 
die  father  between  the  time  of  making  his  will'  and  his  death  %. 
and  alfo  to  know,  what  the  fon  has  received  in  hts  father's 
life-tinrie  from  his  father,  for  or  towards  his  advancement. 

S  2  There* 
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PuijtY  ff.  Therefore  let  the  plea  ftand  for  an  anfwcr,  faving  the  benefit 

thereof  until  the  hearing ;  and  let  the  defendant  the  fon  anfwer» 
not  as  to  particulars,  (for  that  I  do  not  cxped)  but  by  way  of 
computation  in  grofs,  as  to  thefe  points.  [R] 


[R]  It  appears  from  the  Regifter's  bock,  that  on  the  9th  of  M^s^  >73S>  ^P^^ 
the  defendant's  motion  it  was  alleged,  that  the  fuit  was  aereed  between  the  par- 
ties ;  it  was  therefore  prayed,  that  the  plaintiPs  bill  might  be  difroiffiKl  withoiit 
cofls ;  which^  on  confent  of  the  plaiati^'s  connfel,  was  ordered  accoidiBgly. 


Cafe  83,  Hade  wood  ver/us  Pope* 

Lord  chineeUor   T  N  this  caufc  the  following  pohits  were  decreed  by  the 
X  Lord  Chancellor : 

ft  Eq.  Ca.  Ab* 

asg'  p^'^t  ^^Kfly  If  one  devifcs  all  hfs  lands,  tenements,  andheredita^ 

463.  pi.a3,<cc.  mcnts  in  Dale^  and  the  teftator  is  feifed  in  fee  of  a. manor  m 

my  Undi  and  Jiale^  fucli  manor,  being  an  hereditament  in  DaUy  would  pafs 

l*n  olie*"an"d  *  ^"f  ^^'^  ^"^  »   though,  perhaps  it  might  be  a  doubt,  if  a  man 

have  a  manor  has  laitds,  and  alfo  a  manor  in  Dalt^  of  which  the  lands  are  not 

man!l!  «u  parcel,  whether  by  the  dcvife  of  all.hU  lands  in  Dak^  his 

is  an  hcrrdita-  manor  will  pafs. 

■sent  in  Dale, 

will  pafs  \  but  if  I  have  the  manor  in  Dale,  and  alfo  land  there,  nM  parcel  Kf  the  afnor^  it  b  a 

^ucftioo,  whether  the  manor  will  pafi  by   devife  of  all  my  lands. 

If  I  hare  free-  Secondly^  If  a  man  devifes  all  his  lands,  tenements,  and  be- 
hold lands^fn  rcditamcnts  in  Dale^  in  truft  to  pay  his  debts  and  legacies, 
Sl'm  Vatid'and*  ^"^  ''^^  tcftator  has  fomc  freehold  and  •  fome  copyhold  lands, 
hereditaments  tlicrc,  Only  the  freehold  lands  ihall  pafs  }  for  his  will  mud  be 
my  debtrj^oniy  wtcndcd  of  fuch  lands  and  tenements,  as  arc  devifable  in  their 
my  »>«[!«>i«*  nature.  SecuSy  if  the  teftator  had  furrendercd  his  copyhdld 
that  be  fufEci'  lands  to  thc  ufc  of  his  will,  becaufc  this  (hews  he  did  intend 
HAe^u^rr'n*/  ^^  ^^^^^^^  '^>^  copvhold  ( I ).  But  cvcn  iu  the  firft  cafe.  If  the 
dered  the  copy-  freehold  wcrc  not  fuiricient  to  pay  his  debts,  when  the  tedator 
of  my  will.  .  dcvIfcs  all  his  lands  in  truft  to  pay  his  debts,  it  feetosi"  tadicr 
[  •313  ]  than  thc  debts  ftiould  go  unpaid,  tliat  thc  copyhold  fliall  in 
ccjuity  pafs  (2). 


(i)  Goc.iwyn  V.  Gr**  m«,  i  Vcz.  a26.        (2)  Vide  Hatrii  v.  iMgUJcx^  idte,  96. 

"Tf/rdTr, 
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■  ThSrJlfi  If  a  man  ikvifes  his  lands  to  truflees  to  pay  all  his  Hasi ■  woo d 
cidbts^  and  dies  indebted  by  fpecialty  and  fimple  contract,  and 
the  bond  creditors  recover  part  of  their  debts  out  of  the  per- 

fonal  eftate.  and  afterwards  they  apply  to  be  paid  the  reft  of  ?"*  ^«^'^c"  «" 

•'^- —  *  —     -^  /      *  *   '  *  his  real  eftate  in 

their  bond  debts  out  of  the  real  eftate  devSfed  for  that  pdrpofe  ;  truft  to  pay  «ii 

In'this  cafe,  sis  the  teftator  intended  all  his  creditors  fliould  be  tlnd a^ditoM 

equally  paid  their  debts,  the  bond  creditors  fhall  not  come  in  recover  part  of 

upon  the  laqd,  i^ntil  the  fimple  coi)tra£l  creditors  have  received  ofX  perfonai 
fo  much  thereout,  as  to  msAe  them  equal,  and  upon  the  level  *?'^*  i  the  fim. 

pic  cootnact 

with  the  bond' creditors,  in  refpe£b  of  what  they  received,  out  debtaihaji  he 

of  the  perfonai  cftatc,     ^nd  this  the  Urd  Chancellor  faid,  0?"^' e-^"' 

was  what  the  Maftcr  of  the  Rolls  had  very  rightly  (a)  decreed  ^•^^  «»*^*>  *^ 

^       .-,       ^^        ,    ^  ^      o      /   \  /  bondaebtt,and 

on  great  cowfidieration.  ( i )  the  bond  ere- 

ditori  Aall  have 
MCktif  tkerOMC,  ontil  tbc  iimpic  eootraft  crediton  fliall  havt  lecehred  u  much  from  the  ikme«  at 
fUl  mi^  di«o>  c^val  Ml  payawBt  with  tbo  bond  crediton.  {a)  Deg  t.  Def*  a  vol.  416. 

Fotirthljy  Where  one  gives  a  fpccific,  or  even  a  pecuniary  On  adevifeof 

kgacy»  and  devifes  lands  to  pay  his  debts ;  *  if  a  fimple  con-  debt!,  \  feVate? , 

t|a£l  creditor  comes  npOQ  the  perfonai  eftate,  and  exhaufts  it  '»*>«^*>« /pacific 

fo  far,  as  to  break  in  upon  the  fpeciiic  or  pecuniary  legacy,  AaU  be  paid  out 

tkefe  legatees  fliall  ftatd  in  the  place  of  the  creditors  to  receive  iL^^^n-- 

Aeir  &tisfa£^ion  out  of  the  fund  raited  by  the  teftator  for  the  ^^^  credi«on 

payment  of  their  debts  (2).  But,  ^^tfon^xlttlxf, 

Fiftblyy  Where  a  man  dies  indebted  by  bond,  and  leaves  a  if  one^et 

perfonai  eftate,  and  devifes  lands  to  J.  S.  in  fee,  and  gives  ****>*»  ^y  ^f^* 

tpcAtc  legades,  and  the  creditor  by  bond  comes  on  the  per-  laadt  toj.s.' 

fenal  eftate  to  be  paid  his  bond ;  the  fpecific  legatees  fliall  not  j^^  "^  .. 

ftand  in  the  place  of  the  bond  creditor,  to  charge  the  land  de-  ^f  i«g«cy  and 

Vtfed,  becaufe  the  devifee  of  the  land  (*)  is  as  much  a  fpccific  Slti  "edhQ*; 

4eviree,  as  the  legatee  of  a  fpecific  legacy.  J<>"««  «po«  the 

kitMti  |he  fpccific  l^'tec  ihtU  sot  Hand  io^the  place  of  the  bond  CKdltor.  to  fhaitt'th^^JwdV^d 
fHV»  (*)  Clifton  ▼.  Bttrt,  vol,  1. 678.  ' 

La^  (And  which  was  the  principal  point)  One  bequeath-  One  4efiiea  aU 
ed.all  his  perfonai  eftate  to  his  daughter,  then  an  infant  of  a\ ^^"i^^ ^ 

Q|X)Ut  leventeen,  makmg  her  executnx,  and  devifed  all  his  d*ughier,andaU 

lands,  tenements,  and  hereditaments  in  Da/e^  to  truftces,  in  ^oVuftlefin' 

,  ,       ^  .    .         .......  .       •  truft  10  oty 

dcbCi,  $K.  remaiodcr  to  hii  daQ|hter  m  tail,  remainder  o?er ;  the  perrooal  eftate  (hall  in  the  firft  place 
fcc  all  applied  to  pay  the  debts.  "^ 


( I )  Vide  Car  v.  CnMti/s  rfBmrliug^         (2)  Vide  Clifton  v.  Burt,  ante,  l  vpl. 
r,  ante,  1  vol.  ^28.  678.  . 

S  3  truft 
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«r.  Pope. 


[3*5  ] 


•r  Wordt  n  n  ta- 
mo unt,  are  re- 
quifite  to  ex- 
empt the  |ier- 
fonlil  eftate 
fruflo  payment 
of  debts. 
(«)  See  Knight 
T.  Knight,  poft. 
3S3. 


truft  to  pay  his  debts  and  legacies,  abd  gave  the  furphisof  hit 
lands,  after  payment  of  his  debts,  to  his  ^daughter  in  tailj  te- 
jhainder  over,  (i) 

Hereupon  it  was  infifted,  that  the  daughter  fhoiild  havt  the 
perfonal  eftate  exempt  frpm  the  debts,  and  that  the  land  which 
the  teilator  devifed  to  pay  his  debts,  (hould  he  firft  applied  to 
that  purpofe  ;  for  which  was  ci^ed  The  Abridgmtht  of  Qafes  m 
Equity^  271.  Adams  verfus  Meyrick^  a  ftrong  cafe;  and  like- 
wife  a  cafe  decreed  at  the  Rolls,  20th  Nov.  1722,  Bradno9f 
verfus  Gratwiskf  where  a  man  charged  his  lands  with  the  pay« 
ment  of  his  debts,  and  gave  fome  fpecific  legacies,  together 
with  the  rfeft  of  his  perfonal  eftate,  to  his  brother*,  in  which 
cafe,  forafmuch  as  the  fpecific  legacies  would  be  etempt  froni 
the  debts,  as  betwixt  the  devifee  of  the  land  and  die  fpecific 
legatee  ;  fo  the  court  declared,  they  could  not  fever  the  fpecific 
legacies  from  the  reft  of  the  perfonal  eftate  i  and  fince  die 
teftator  equally  intended,  that  the  refiduary  legatee  ftiofdd  havo 
the  reft  of  his  perfonal  eftate,  as  the  fpecific  legacies,  thcrefbrQ 
all  the  perfonal  eftate  was  held  to  be  exempt  from  the  debts* 

Lord  Chaocelfor :  The  perfonal  eftate  is  the  {a)  natural 
fund  for  payment  of  debts,  and  whiph  as  againft  citditor% 
ynlefs  they  pieafe,  the  teftator  cannot  exempt  \  but  againft  the 
devifec  of  his  land  he  may,  by  appropriating  his  land  as  a  fun4 
for  payment  of  his  4ebts ;  but  even  in  that  cafe,  according 
to  the  general  rule,  there  ought  to  be  exprefs  words  to  exempt; 
the  perfonal  eftate  from  the  debts,  or  at  leaft  words  very  plainly 
(2}  flic  wing  this  to  have  been  the  intention  of  the  teftator. 

Here 


(i)  The  teftator  devifed  all  his  lands, 
t^c  in  the  counties  of  ir,  and  M,  to 
truftces  and  their  heir?,  '*  upon  truft 
•'  that  they  out  of  the  rents  and  pro- 
**  fits  or  by  leafe  mortgage  or  fftle  there- 
•*  of,  or  fuch  part  tl>ereof  as  they  flioujd 
"  think  fit,  ihould  raije  fo  much  money 
*'  Af  iMQuld  difclfarge  all  the  debts  be 
*^Jbould  onue  at  his  death,  and  int^rejt 
^*  for  the  /ame^  and  apply  the  fame  in 
•*  fuch  precedency  as  they  fhould  think 
•'  fit,  and  after  payment  of  his  debts, 
'«  that  they  fhould  ftand  fcifed  of  fuch 
**  part  of  the  faid  premises  as  fhould 
**  remain  unfold  to  and  for  fuch  per- 


^*  fon  and  perfons  as  (hould  be  intitlej 
.'*  to  his  other  fettled  cftates,  and  if  any 
**•  money  repiaioed  after  payment  of  the 
•*  debts,  the  fame  ihould  be  paid  to  hit 
*^  daughter,  or  fuch  other  perfon  as 
'^  ihould  be  intitled  to  his  (aid  other 
"  eftates,  and  he  gave  aU  ku  ferfoiul 
"  ejlate  to  his  faid  daughter,  and  made 
•«  her  folc  executrix.*'  Reg.  Lib, 

(2)  So,  French  v.  Chieh/tfterj  i  Bro. 
P.  C.  1 92 .  Fereyes  v.  Roheiifm^  Buob. 
302.  Earl  of  InJ?iquia  v.  Lord  G^Bfyen^ 
1  Wilf.  82.  U  Arab.  33.  S.  C.  Sm^ 
ivflly.  Wake,  x  Bro.  Cha.  Rep.  144. 
DuU  of  Ancajicr  v.  lday$rf  i  Bro,  Cha. 

Kep. 
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Here  the  teftator  gives  his  perfonal  eftate  to  his  executors, 
which  is  no  more  than  the  law  does^  and  is  like  giving  the  real 
eftate  to  the  heir,  which  is  void.  But  what  I  chiefly  ground 
my  opinion  upon  is,  tliat  here  the  fame  perfon  is  devifee  of  the 
perfonal,  and  alfo  devifee  of  the  furplus  of  the  real  eftate  in 
tail ;  and  I  cannot  think  it  was  the  intention  of  the  teftator  to 
exempt  his  perlbaal  eftate  from  his  debts,  for  no  other  rcaibn, 
but  that  his  daughter  might  difpofe  thereof  by  her  will  under 
her  age  of  twenty-one,  on  purpofe  to  leave  tlie  real  eftate  of 
the  tcftator,  and  which  was  fettled  on  herfelf  in  tail,  the  more 
incBmberbd.  (i) 


3^5 


HAtltWOOD 

«•  Pofff. 


Rep.  454.  But  in  MampJUUv.  Hyud^ 
tdun.  Pre.  Cba  loi.  H^ainttmigkt  v. 
BefulUwest  t  Vera.  yi$.  k  Amb.  581. 
S.  C.  SiapUtM  v.  CohiUe^  Ca.  t^mp. 
Talb.  202.  fVbaliy  v.  Cox,  2  Eq.  Ca. 
Ab.  549.  IValker  v.  Jackfrn^  2  Atk. 
624.  AndertQn  v.  Cookt  hS  Kynafton 
V.  Kjnaftm,  (ctt«d)    i  Bro.  Cba.  Rep. 


456,  457.  Holiday  v.  Bowman^  (dtcd) 
I  Bro.  Cha.  Rep.  uj.  IFetb  v.  Jorns^ 
%  Bro.  Clia.  Rep.  60,  the  intention  of 
the  teflatpr  appeared  fufficiently  cletF 
to  the  conrt,  to  txemft  the  perfonal 
eflate. 

(i)  Reg.  Lib.  A.  1733.  fol.  610. 


London  AiTurance  vcrfus  Eafl-India  Company. 

TH  £  Solicitor  General  moved  to  difcharge  a  demurrer 
to  part  of  the  plaintiff's  bill,  endeavouring  to  (hew  it 
was  a  frivolous  demurrer  \  and  that,  though  it  was  but  to  a 
fmall  part  only  of  the  bill,  and  notwithftanding  the  anfwer  to 
t)ie  reft  of  the  bill  was  moft  apparently  infufHcient  \  yet  this 
demurrer,  until  argued,  would  ftop  the  plaintiffs  from  putting 
in  any  exceptions  to  the  defendants'  infufficient  anfwer ;  that 
no  more  was  defired,  than  to  have  leave  to  put  in  exceptions 
to  the  anfwer  to  the  other  part  of  the  bill,  otherwife  the  plain- 
tiffs might  be  delayed  from  getting  an  anfwer,  till  the  demur<» 
rer  (hould  be  argued. 

LordChanciUor  s  Were  this  res  integra^  I  can  fee  no  reafon 
whj^  where  the  defendant  demurs  to  part  only  of  the  plaintifPs 
Im11«  this  (hould  ftay  the  plaintifPs  putting  in  exceptions  to  the 
defendant's  anfwer,  as  being  infufficient,  to  another  diftin£t 
part  of  the  fame  bill.  Indeed,  if  there  was  any  colour  to 
doubt  how  far  the  demurrer  extends,  it  might  be  reafonable, 
that  the  Mafter  (hould  not  take  upon  himfelf  to  determine 

S  4  tlie 


Cafe  84. 
[  326] 

Lord  Chancellor 

Talboot. 
%  Eq.  Ca.  Abr. 
81.  pi.  9.' 
If  a  demurrer 
be  to  pare  o(  the 
plaintifPs  bill, 
and  an  infaifi- 
cient  anfwer 
tqthercfiduef 
^ettbeplaintilF 
cannot  except, 
until  the  de- 
murrer  it  ar^ 
gued* 
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(he  queftion,  or  to  proceed  upon  the  exceptions  to  the  anr 
fwcr.  However,  feeing  the  coiirfe  of  the  court  is  otherwife, 
I  will  not  alter  it,  efpeciallj  in  this  cafe,  where  it  appears,  the 
plaintiff  has  delayed  himfelf  by  obtaining  four  fereral  orders  to 
amend  his  oirn  biilj|  and  it  not  being;  pretended,  that  there  is 
any  irregtilarity  in  puttiiig  in  the  deniurrer ;  if  there  be  the 
Icaft  doubt  touching  the  validity  of  the  demurrer,  the  pbintiff 
ought  to  fet  it  down  to  be  argued,  and  not  come  to  have  it 
difcharged  upon  a  motion,  or  to  gp  into  the  merits.  [S] 


f]S]  But  if  tpa  bil)  the  defendant  apfwer9  ^  to  inatter  Qf  difcoyery,  M^i  pleads 
y  as  to  relief,  the  plaintifFmay  except  to  any  matter  of  difcovery  before  the 
plea  argued :  for  that  plainly  no  matter  of  difcovery  is  covered  by  the  plea.  So 
jnled  by  the  Mailer  of  the  Rolls  on  a  motion  to  difcharge  the  excepuons,  and 
Mr.  FfTMM,  who  was  for  the  motion,  did  afterwards  admit  the  oourfe  of  the  court 
to  be  fo,  1 4th  of  Decembir,  1719.  Note  alfo,  the  Lwd  Parker  fome  time  befole 
ruled  in  the  falkie  manner. 


D  B  (  328  J 
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!■  ■  ■■■■■■■■■■  ■■■■III  I       mmmmmmi^m  ■   ■  i         I" 

Charlton  &  al'.    Creditors  of  1  puindffa*     r 
Samuel  Low,  deccafcd,  J  *     urtcli 


'6a(annah  Low,  Sifter  and  Ad-^ 
miniftratrix  of  the  faid  Samuel 
Low,  and  others,  being  a  Mort- 
gagee, and  a  Judgment  Cre- 
ditor of  the  faid  Samuel  Low,  ^ 


LordChMCtlif 


Pefendants# 


Ak 


TTENRT  LoWi  tbe  father  of  Samudf  purchafed  a  tenncf  aCq.Ca.  Al 

looo  years  in  the  lands  in  queftion,  and  agreed  to  gire  a  ^^\k.  mI 

full  confidcration  for  the  inheritance ;  whereupon  the  vendor  g^-  'J^^  ^ 

covenanted  to  procure  a  conveyance  to  be  made  thereof  to  the  m  teim  for  tooo 

yendee  and  his  heirt^.  JSJhS^i^ 

MritaacetaoA 
hj  will  iJvet  3000  \>  to  hit  daoghter,  aod  makei  hit  ion  cxeaitor«  and  dlcf  |  tbe  fen  afl%na  the  tmm 
Uk  truft  to  attnid  tht  inhefttance,  of  which  ha  takea  a  conveyanca  in  hit  own  aaoia.  Afarwarfi  dw 
loA  ackaowledfea  a  judgment  to  A.  aod  moitpgea  the  fame  laoda  to  B.  and  dlea  infelTtnt ;  A.  fliaft 
firft  be  paid  hia  jodgmeAt,  theo  B.  fliall  be  paid  hia  mortgagt,  and  thepi  the  daoghtcr  (bdnf 
irfoainiftntxiz  to  her  brother)  it  intitlcd  to  her  legacy  of  gOM  L  in  pttfcnnce  to  the  fiatple  contnft 


Henry  Low,  the  father,  died  before  the  conveyance  made,  [  329  ] 
)iaving  by  his  will  given  to  his  daughter,  the  defendant  Sufan^ 
pah,  a  legacy  of  3000/.  and  left  Samuel,  his  eldeft  fon,  exe- 
cutor. Samuel,  die  executor  and  heir,  affigned  the  term  ia 
(ruft  to  attend  the  inheritanqe  intended  to  be  by  him  pur« 
chafed,  and  afterwards  took  a  CQi)vcyance  of  the  inheritance 
to  himfelf.  Subfequent  to  this,  Samuel  confefied  a  judgment 
to  one  of  the  defendants,  and  made  a  mortgage  of  the  inherit- 
anceto  another  of  the  defendants,  without  taking  any  hoticCj^ 
fir  malung  any  a^igumeut  ef  tbe  old  tetm  of  lOoo  years,  an4 
^icd  ioiblvcnt.  ' 

Tht 


329  ^^  Term.  S.  Michaelisi  1734* 

fCBAttTOH  The  qucftion  was,  whether  Sujarmah  the  legatee  of  the 

^*  ^*  3000  /•  and  who  was  the  adminiftratrix  of  Samuel  Low  her 
brotlier,  was  intitled  to  a  (kti^fiadion  for  her  3000  /.  out  of 
ihis  term  of  1000  years,  in  preference  to  the  other  incum- 
brancers ;  find  to  have  it  coufidered  as  equitable  a£ets  of  Low 
the  father,  notwlthftanding  the  alCgnmeht  made  by  the  fon  in 
truft  to  attend  the  inheritance.  Or,  whether  the  judgment 
creditor  and  mortgagee  fhould  have  the  benefit  of  this  term, 
as  connected  with  the  inheritance  by  the  aflignment  that  had 
been  made  thereof,  to  attend  the  fame  ? 

It  was  iiiflfted  for  Sufanuah  the  legatee,  dut  the  aiEgmaient 
by  the  fon,  though  it  pailed  the  legal  intereft,  fo  as  to  prevent 
its  remaining  aflets  at  law,  yet  it  did  not  take  aw&y  the  ri|^ 
of  the  legatee,  who  had  a  prior  demand  thereon^  and  was  at 
)ibert]^  to  follow  thofe  aflets  in  equity,  unlefs  aliened  for  a 
^vahiable  cdnfiieration,  and  without  notice  ;  that  if  Samtui  had 
purchafed  the  inhcriuiuee  without  having  affigned  the  Vam^ 
fuch  term  would  not  have  been  merged,  becaufc  he  would 
[  33^  ]  have  had  it  in  [a)  autre  droit  \  and  this  aflignment,  being  only 
in  truft  for  himfelf,  (hould  have  the  fame  confideration  a&  iif 
it  had  continued  in  the  father. 

Lord  Chancellor :  It  is  obfcrvablc,  that  the  teftator  Hefnj 
Lew  the  father  bad  xn  effeft  purchafed  the  inlieritance,  and  the 
fon  obtained  a  conveyance  of  the  inheritance,  in  conformity 
only  to  the  father's  intentions.  The  term,  by  this  aiEgnnMent 
made  of  it  by  Samuel  the  fon,  is  become  not  aflets  at  law ;  for 
which  reafon  the  legatee  cannot  purfue  it  fpediically,  but 
muft  have  her  iatisfa£lion,  as  for  a  devnjlavity  out  of  the  exc-r 
cutor*s  afTets  ;  for  as  tliis  cafe  ftands,  the  legal  intereft  of  the 
term  being  in  truft  for  the  mortgagor  at  the  time  when  the 
mortgage  of  the  inheritance  was  made,  it  was  fo  far  a  fraud 
upon  the  mortgagee,  as  it  was  concealed  from  him  \  and  the 
truflccs  of  this  term  of  1000  years,  which  was  affigned  to  aN 
tend  this  inheritance,  became  truftees  for  the  mortgagee  of  the 


{a)  Suppofing  it  to  merge,  it  would  occafion  zdevaflavit.   8  Co.  136.  i  Infi, 
.    ^•-  inheritance. 
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inheritance.     Nay  a  term  afligncd  in  truft  to  attend  Ac  iiAc*    C»AitTo» 
ritaacc  will,  in  equity,  follow  all  (i)  the  eftatcs  created  there- 
out>  and  all  the  incumbrances  ftibfifting  upon  fuch  inheritance;   ^  ^J^^ 
and  18  fo  conne£led  with  it,  that  equity  will  not  fuifer  it  to  in  tmft  to  «t. 
be  fevered  to  the  detriment  of  a  iomjidf  purchafer,  who  fliaU  S^'X'uS" 
hare  the  benefit  of  all  in(erefts  which  the  moneagor  \k%d  at  eoai^,  follow 

V        -  t  1  1  r  •    n  •    .  »Il  the  cftatea 

the  time  the  mortgage  was  made,  unlcls  agaiult  an  mterme-  created  out  q£ 
diatc  purchafer  without  notice.  '^  mSi*"  *  aa- 

fifting  upon  itw    But  tlie  term  being  by  tfcii  iiiMi«e  becooie  not  ifleti  at  U«r»  tl(ttiac«t9r  who  afl^pa- 
cd  the  Ume,  u  ^aj»le  to  die  creditots  for  a  deraftayit. 

Therefore  the  judgment-creditor  of  the  mortgagor  muft  be 
$rft  (atisfied,  sKxording  to  t^e  priority  of  Kens  afle£ling  the 
real  eftate  \  10  die  next  place  the  mortgagee.  And  aa  the 
eftate  is  to  be  fold  for  the  fatisfa£tion  of  creditors,  though  the  [  331  ) 
iifter  who  is  adminiitratrix  of  her  brother  SMmuel^  claims  a 
debt  but  by  fimpiecontra£i,  on  accoynt  of  the  devafiavh  \  yet 
haTing  aright,  as  adkniniftratrix,  to  retain  againft  all  creditor 
in  equal  degree,  (he  fliall  confequently  retain  her  debt  firur  to 
all  the  fimple  contra£l  creditors  of  her  biotl^er.  (2) 

.        J      '        '    ■         ■.  '  » 

{i)  fnOrngbbx  y.  mu^ibbj,  I  Term  (a)    Reg.    l.ib.    A.  1734.    foL 

^ep.  7^3.  291. 


Ann  Knight,    Widow  of  UcobJ^,  .    ._ 
.  Knight,  depeafed,  JPlamtiflF.       CafeSd. 

John  Knight,  Efq;  eldeft  Son  of  7  _  ^     , 
faid  Jacpb  K^night,  and  others,  J  defendants. 

THE  bill  was  brought  by  the  plaintiff,  the  widow  of  the  Lord ChanceUor 

faid  Jacob  K/tigbt,  againft  the  defendant  John  Kmgit,  as  ^    ^^    ' 

eldeft  fon  and  heir  of  the  faid  Jacob  Knight^  in  order  to  compel  169.*  pi.  15. 

him  to  rebuild  and  finifli  the  plaintiff's  jointure-houfe,  and  to  j^,  h^^JJ!J?"„a 

fnake  fadsfaCiion  for  the  damage  which  flie  had  fuftamed  for  W»  he'»"»  that  a 

^  m  jointure  houie 

want  of  the  ufe  thereof;  sind  fet  forth,  that  upon  the  mar-  ihaii  remain  to 

the  ufea  in  the 
ibttlement.  The  jointreTf  bringt  a  bill  asaiaft  the  heir  for  a  ferformaoce.  The  defendant  demnrty 
fBT  that  Xifi  executor  ought  to  be  a  party ;  relolvidj.  that  thoogh  at  law  the  creditor  anaj  fue  the 
hdr  ODlyt  where  the  heir  itexpraialy  boaad ;  jet  at  the  perfoail  eftate  it  the  aatural  fond  to  pay  all 
Sebca,  tod  aa  the  executor  may  make  U  epfcw  Chat  he  bai  perfoimcd  the  ceveoant,  the  executor 
Hiaft  bcaadsa  ptity  io  e^uky* 

riage 
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l^i««T  nf.  riagerof  the  plaindfl^  bj  a  fettlement  bearing  date  the  lodi  of 
February  1710,  Jacob  Kmght^  the  defendant's  father,  fettled 
the  capital  meiTuage  in  ■  together  with  lands  of  400  /. 

per  annumy  in  the  county  of  GlMcefter^  to  the  u&  of  himfclf  fiwp 
life  without  wafte,  remainder  to  the  ufe  of  his  wife  for  life, 
remainder  to  the  ufe  of  the  firft,  {9V.  fon  of  the  marriage  in 
tail  male  fuoceifivelf ,  widi  remainders  over :  that  by  the  find 

(  332  ]  fettlement  the  defendants  father  Jacob  Knight^  corenanted 
fer  hinrfelf  and  his  hdrs,  with  his  faid  wife's  truftees,  that*  the 
capital  mcfiuage  andpremifles  (hould  remain  to  the  ufes  in  the 
fettlement,  without  any  aA  done,  or  to  be  done,  by  the  faid 
JaaA  Knight  to  the  contrary :  that  the  (aid  Jacob  Kmgbi^  the 
defendant's  father^  did  fome  time  afterwards  pull  down  great 
part  of  the  faid  capital  meiTuage ;  and  that  he  had  iflUe  by  tho 
plaintiff  the  defendant  his  eldcft  fon  ;  and  that  he  afterwards 
died,  leaving  real  aflets  of  great  value  to  defcend  to  his  fon 
the  defendant ;  and  that  the  plaintiff  after  her  hufband's  death, 
the  iaid  capital  meffuage  not  being  inliabitable,  was  forced  to 
hire  another  houfe  for  her  habitation  \  and  iLherefore  brought 
this  bill  to  compel  the  defendant  to  rebuild  or  repair  the  faid 
capital  meffuage  \  and  likewife  that  fhe  (the  plaintiff)  might 
be  recompenced  in  damages  for  what  (he  had  fuffered  by  being 
forced  to  hire  another  houfe  in  lieu  of  her  jointure-houfe. 

As  to  fuch  pfart  of  the  bill,  "as  prayed  that  he  fliould  rebuild 
or  repair  fo  much  of  the  faid  capital  meffuage  as  bis  father 
'  had  pulled  down  as  aforcfaid  \  or  which  fought  to  be  repaired 
in  damages  for  want  of  the  ufe  thereof^  and  in  rcfpe£l  of  the 
plaintiff*s  being  forced  to  hir?  another  houfe  in  its  ftead :  the 
defendant  demurred,  and  for  caufe  ihewed,  that  there  was  po 
e;xecutor  or  adminiftrator  of  the  plaintiff's  late  hufban4 
brought  before  the  ^ourt  by  the  bil},  or  made  a  party 
thereto. 

Upoa  the  demurrer's  coming  on  to  be  argued  before  the 
Lord  Chancellor,  it  was  obje£led,  that  at  law,  in  the  cafe  of 
any  demand  whore  the  heir  is  expreC&ly  bound,  the  creditor  has 
an  eleflion  to  fue  the  heir;ilone,  or  the  executors  or  admini- 
Arators  of  the  debtor;  and  if  U  be  fp  at  law,  the  fame  rule 
might  well  be  allowed  to  prevail  in  this  court,  which  ought 
not  to  put  the  creditors  upon  the  di$culty  of  hunting  after 

per# 
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RwieiiT  «^ 

KlItOHT. 


perfonal  aflS^ts^not  recoverable,  in  all  probability,  without  charge 
and.cxpence  of  tinier  and  therefore,  as  the  heir  was  liable 
alone  to  anfwer  this  debt  at  law,  fo  he  ought  to  be  in  equity, 
and  might  relmburfe  himfelf  as  well  as  he  could,  by  fuing  the 

executors  or  adminiftrators  of  the  debtor  in  order  thereto.  j 

» 

SeJ  Curia  eonira :  It  is  true  that  at  lall^r  the  creditors  may 
fuc  the  heir  only,  ^here  he  is  cxprefsly  bound,  but  equity  is 
•tfterwiie  ;  on  the  contrary,  in  equity,  the  creditors  ftiay  fue 
both  die  heir  and  the  executor,  which  they  cannot  do  at  law  % 
b  that  the  rules  of  law  and  equity  are  different  The  natural 
fund  for  the  payment  of  debts  is  the  perfonal  eftate,  and  this 
ought  to  go  in  eafe  of  the  land.  It  does  not  appear  in  the 
principal  cafe,  but  that  the  executor  or  adminiftrator[A]  may 
have  made  fatisfafiion  to  the  piainttiF  for  the  breach  of  this 
covenant,  which  the  ekecutor,  (5V.  might  have  difclofed  to  the 
court,  had  he  been  party  to  the  bill. 

*  Now  the  court  of  equity  in  all  cafes  delights  to  do  com-  the  cdort  of 

pleat  jufticc,  and  not  by  halves :  as  firff  to  decree  the  heir  to  yi^  ^^^ 

^  1  .  I    •  «      «    .  to  do  e^mpleic 

perform  this  covenant,  and  then  to  put  the  heir  upon  another  jufticc  and  sot 

bill  againft  the  executor  to  rcimburfe  himfelf  out  of  the  per-  mkt  I^Mnee^^ 

fonal  aflets,  which  for  aught  appears  to  the  contrary^  may  be  •S^'»*  «i»«  Wr, 

more  than  fuflicient  to  anfwer  the  covenant;  and  where  the  •iKKhcrfaiclbr 

executor  and  heir  are  both  brought  before  the  court,  cdmpleat  ^!^^^  ^ 

Juftice  may  be  done,  by  decreeing  the  executor  to  perform  this     C  *334  3 

covenant  as  far  a^  the  perfonal  aflets  will  extend ;  the  reft  to 

\t  made  good  by  the  heir  out  of  the  real  aflets.     And  hete 

[A]  In  a  bill  broagiit  by  a  mortgagee  aninft.  the  heir  of  a  mortgagor  to  fore« 
dofe,  it  was  obje^led,  that  the  executor  of  the  mortgagor  ou^ht  to  be  a  party, 
becadfe  It  did  not  appeal  bat  that  he  might  have  paid  the  debt.  But  by  the  Mafler 
ef  the  Roils,  (in  the  abfeiice  of  the  Lord  Chancellor,)  Uid  GoUJiorwgh  the 
Rcgifter.  there  ii  no.neecffity  (i)  for  makii^g  the  executor  of  the  mortgagor  a 
party  ;  becaufe  the  bill  being  only  to  foreclofe  the  equity,  theplaintiFaeed  only 
fliake  him  a  party  that  has  the  equity,  {viz.)  the  heir,  and  the  courfe  is  fo. 
Neither  is  the  phundiF  (he  mortgagee  any  ways  bound  to  intermeddle  with  the 
'  fCgfo^SLl  e/Ute,  or  to  run  into  an  accoont  thereof;  and  if  the  heir  would  hav« 
the' benefit  of  any  payment  made  by  the  mortgagor  or  his  executor,  he  mud 
]prc^eit. '  DuneomSe  ^tCo%  Usiifteyi  Fafcba  lyxo.  So  note  the  diveriiry  between 
the  caie  above  reported  of  Kni^ki  verfus  JSmibtt  and  this  Uft ;  for  there  the  bill 
w^  to  recover  fatiafaftion  ia  damages  for  want  of  repairs,  (^^.  and  the  per- 
"fimal  efUte  is  the  natural  fund  ^r  that  purpofe :  but  here  the  bih  was  not  to  re- 
cover the  debt,  but  only  to  bar  the  eqttity  of  redemptioh. 

(i)  FfUv.  Browtj^  2  Bro.  Cha.Rep.  279. 

appears 
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Khicmt  «r     ajqpieaurs  no  difficulty  orlaocuiTenience  in  briaging  die  (txGcntor 
before  the  court.     On  the  contrary  it  woutd  prevent  a  muld— 
(n)  Ante  157.    plicitv  of  fuits,  which  a  court  of  .equity  (tf)  ought  ta  do»  where — 
fore  allow  the  dcnurrec.  ( i ) 

(1)    Piunkeiv,  Penfin^   2  Atk,  51. 

Cafe  8:^.  Slanaing  &  al'  verju$  Style  &  e  cooitnu 

^ilVr^  J^OBERT  Siyle^  had  a  wife  by  whom  he  had  no  iflue^ 
m£q.  OkAb.  and  had  three  fiftcts,  {viz.)  the  phSntifF Elhtabetb^  wife 

65.  pi.  10.         of  the  plaintiff  Slanntng^  the  plaintiff  ^/i/r,  wife  of  the  plaintiff 
Sa6.  pi.  37-       Pellifig^  and  the  plaintiff  Hannah  StyUy  ipioifter.     Tlus  RobeH 
otb^'  'm        ^y^^  made  liis  will  in  March  1 732,  and  beiiKg  feifed  in  fee  of 
gifts  aU  hit       fome  real  eftate,   particularly  a  farm  of  2oo/«  per  annunif 
and  implen^*  (^^^'^^^  *^^  '^^P*  *^  ^^^  ^"^^  hands)  and  poffeflcd  of  a  very  plen- 
vil^***^?*i?'       ^^^  perfonal  eftatc,  devifcd  to  his  wife  '^o  I.  per  annum  for  her 
btert  al«,  and      life,  charged  on  his  real  eflate,  and  deviied  atfo  to  his  wife  an 
io^ch^ft'do  *'^'*"'^y  ^^  40  '•  P^^  annum  for  the  life  of  her  mother,  charged 
aot|Mfibl>«ctlie  upon  the  refidue  of  his  perfonal  eftate,  payable  quarterly, 
ixfid  «•  the         ^^^  teftator  bequeathed  to  his  wife  his  Clver  cofiee-pot  aod 
Sr*^  *!Jh  ^^^  ^^^^^  tea-pot,  with  divers  other  fpecific  *  pieces  of  plate,  to 
4Nr  pifkpit,  if  ttfed  hold  to  her  for  life,  and  after  her  deceafe  the  fame  to  go  to  bis 
tr^f'SJ^^l  go<lfon  ^^^  ^¥^'    He  alfo  by  his  wiU  gave  the  defendant 
fxn«'  his  wife  his  tea-table,   tea-kettle,  and  all  his  pewter,  bra&f 

L  3  3  5  J  Untn  and  woollen,  with  all  his  houfchold  goods  and  implementi 
of  houfhold  whatfoever  in  or  about  his  dweIling-hou&,  to  be 
at  her  difpofal.  All  his  flock  of  corn,  and  the  refidue  of  his 
perfonal  eftate,  he  gave  to  his  faid  three  fifters,  equally  to  be 
divided  betwixt  them,  and  made  them  executors. 

The  three  fifteis  and  their  hu&ands  brought  thdr  bill 
tgatnft  the  widow,  for  divers  goods  of  the  teftator  detamedby 
her,  which  were  not.  given  her  by  the  faid  will ;  and  die 
widow  preferred  her  bill  for  goods  detained  by  the  executors, 
and  which  (ss  was  alleged)  fhe  was  intitled  to  by  the  wilk 

And  firft,  the  defendant  tlie  widow  claimed  the  malt  and 
hops  in  the  houfe,  likewife  all  the  beer  and  ale  therein,  to^ 
gether  with  the  guns,  piftols,  and  the  clock  ;  infilling  that 
thefe  were  intended  by  the  bequeft  of  the  hou(hold  goods  and 
implements  of  houfhold,  that  they  were  goods  in  the  houfcj' 
and  neceffary  for  the  maintenance  of  Uie  family. 

Jifffti 
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Z^ord  Chancel/or:  Thcfc  tjinngs  which  are '  viduals,  imA  Siahkikc^ 
hok  ufe  is  in  their  confaitiption,  cannot  in  their  common, 
stural  fenfe  be  taken  to  be  houihold  goods,  and  pafs  ander 
lat  denomination ;  therefore  they  do  not  belong  to  the  widow^ 
lit  ought  to  be  delivered  over  by  her  to  the  executors  the 
rfiduary  legatees ;  neither  will  the  guns  and  piftols  that  were 
I  the  houfe,  if  ufed  in  riding  or  (hooting  of  game,  pafs  to  the 
idow  by  the  words  hmjhold  goodi  ^  though  thefe  may  in  fome 
itife  be  faid  to  be  for  the  defence  of  the  honfe ;  but  the 
lock  in  the  boufc,  if  not  fixed  thereto,  fliaU  be  included  ^g^^^^  ^ 
fithin  thefe  words  hcu/boldfpods.    Moreover  the  widow,  as  to  of  goodf.iigi«e» 


ie  things  the  ufe  whereof  is  given  her  for  life,  mud  fign  iJJ'^t'   ue 


tootteJForlHc^ 
the  cejiuy  < 

n  inventory  expreffrng  thefe  things  to  be  in  her  cuftody,  as  ufe  for  life 
iven  to  her  for  life  only,  and  that  afterwards  they  are  to  be  xSt^^^tJ^mik^ 
elivered,  and  remain  to  the  ufe  and  benefit  of  the  godfon  ^^  >>« »  (a- 

1  A  -^  cw  *  titled  to  thefe 

W^  %/>•  things  for  bif 

life,  and  tlMt  tfterwardt  tKey  belong  to  the  perfixi  in  remilndeir.  See  vol.  j.  caft  t* 

The  next  queftion  was,  touching  the  annuity  of  40  /.  per 
nmtmy  given  by  this  will  to  the  widow  for  her  mother's  life, 
barged  upon  the  reddue  of  the  perfonal  eftate  j  and  here,  for- 
(much  as  the  perfonal  eftate  was  liable  to  be  in  a  ihort  time 
rafted,  (poffibly  by  the  huibands  of  the  wives  to  whom  the 
sftator  gave  the  refidue)  and  the  widow  by  that  means  to  be 
eprived  of  the  benefit  of  this  annuity,  which  the  teSator  in- 
ended  (hould  be  duly  fecured,  and  paid  to  her  quarterly  for  her 
naintenance  in  all  events ;  therefore  it  was  infifted,  that  the 
lufbands  of  the  wives  (hould  give  Ibme  fecurity  for  the  pay« 
nent  of  the  fame. 

Againft  which  it  was  faid,  that  there  was  no  realbn  the 

xecutors,  whom  the  teftator  thought  fit  to  intruft  without 

itttting  terms  on  them,  (hould  be  compelled  to  give  any  fecu- 

ity  to  the  widow ;  but  that,  as  he  had  freely  intmfled  them, 

be  (hould  do  fo  too,  efpeeially  in  this  eafe,  where  it  did  not 

pjftar,  that  they  or  their  hu(band8  had  committed  any  man** 

icr  of  imbezihnent  or  converfion  of  the  goods. ; 

Where  diewiH 
Lord  Chancellor :  Generally  fpeaking,  where  the  teftator  docs  nm  require, 

hinks  fit  to  repofe  a  truft,  in  fuch  cafe,  until  fome  breach  of  ^^^  ftaUeiTe  fe- 

mity,  it  is  not  wfual  fur  the  court  to  infift  on  it,  until  fome  miftehtviour  ;  but  where  one  hj  wilt 
iharges  the  refidue  of  his  perffmtl  eilate  with  40  1*  per  annomito  bis  wifetto  be  paid  quarterly,  the 
secutor  was  ordered  to  bring  before  the  Maftcr  fufficicfiC  in  bondt  and  fecurities  t*  be  fet  apart  to 
fcmrc  thii  annttity. 

that 
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"^SittI*!*  that  tnift  be  1hewn»  or  at  Icaft  a  tcndtncy  [B]  thereto^  ffid 
court  will  oontintte  to  intruft  the  fame  hand»  without  callings 
for  any  other  iecurity,  than  what  the  teftator  has  required : 
but  here  the  teftator  himfelf  has  charged  the  refidue  of  his 
perfonal  eftate  with  this  annuity^^  which  he  plainl j  intended 
(hould  be  duly  and  quarterly  paid  ;  and  as  this  eftate  appears 
to  confift  of  feme  bonds  or  feeiiritics,  let  fuch  |)art  thereof  be 
brought  before  the  Mafter^  as  may  be  fufficient  to  »preferte 
this  annuity  of  40/.  per  annum  for  the  widow. 

Ww??l^  Another  thing  infiftcd  updp  on  bchilf  of  the  defendant  the 

titer  onnriafe,  nHdOw  was,  that  the  teftator  allowed  his  firft  wife  to  difpofe 

§^^t^^  and  riiakc  profit  of  all  fuch  butter,  eggs^  poultry^  pigs,  fruity 

nte  ttfe,  M  j^d  othcT  trivial  niatters  arifing  from  the  faid  farm,  (over  and 

aU  batter»egsf«  befides  what  was  ufed  in  the  family)  for  het'  owh  feparate  ufe^ 

fid'frS^bls  C^ling  it  hct  pin-fhohe^ 'y  and  ujton  the  death  of  the  firft  wife, 

joad  what  is  and  until  the  teftator  married  the  defendant  Stjle,  the  teftator*s 

mily;  out  of  *  Cfter  the  defendant  Polling  kept  his  houfe,   and  had  the  fame 

which  the  wife  allowance,  which  was  alfo  continued  to  the  defendant  the 

which  the  h«f.  widow,  after  her  marriage,  by  way  of  pin-money ;  and  it  lyas 

iS*dl«T«*V  proved  in  the  caufe,  that  her  hufband,  whenever  arfy  perfon 

court  will  allow  •  q^jtoc  to  buy  any  fowls,  pics,  £^/.  would  (ay,  he  had  nothing 

this  agreement,  .  •     i     ..     i  .  i  /  <  ^  •        ir  4  %  ^      \Z 

tDincouragethe  to  do  With  thofc  thmgs,  wluch  wete  lus  Wife's ;  and  that  he 
M?tU  w?f e""^'  alfo  confefled,  that  having  been  making  a  purdiafe  of  aboirf 
Ihaii  comeino     looo/.  value.  and  wanting  fohie  money,  he  had  been  obliged 

cr^litor  for  this  ^      eL-         'r  i  1  %.  r  - 

looKerpecially  to borrow  lOo/.  of  his  Wife  to  make  up  the  purchafe -moneys 
^**rf7fl?t*i     therefore  now  the  widovv  claimed  to  be  paid  this  i  oo  /. 

*r***»^*  g*'-j  To  which  it  was anftrered,  that  here  was  no  deed  touching 
this  agreement,  nor  any  writing  whatfocver,  whereby  toraiff 
a  feparate  property  in  a  feme  covert,  which  was  what  the  law 
did  not  favour ;  that  it  was  no  riiofe  tfiah  a  connivance  or 
permiflion,   that  the  wife  (hould  take  t^efe  tilings,  and  corf- 


[B]  See  vol,  2<  163,  Bmttemytrftis  Eitmley.  And  yet  we  find,  that  the  fpiritual 
court  has  fometimes  refaied  10  grant  the  probate  of  a  will  to  an  executor,  i\ho 
has  been  reputed  a  perfofi  of  no  fobftance,  andabfcondedfor  debt,  aficil  he  ihduld 
give  fecurity  for  a  due  adminiflration  of  the  afTcts ;  onde/  pretence,  that  the  Ic^ 
gades,  which  were  confiderable,  were  in  danger  of  being  loil :  and  that  they 
night  as  welltejeA  an  exetator,  where  he  declines  gMng  fuch  fecurity,  as  where 
he  refufes  to  take  the  oath  of  due  adminiflration,  which  is  the  common  pradict. 
But  the  court  of  King's  Bench  has  in  fuch  cafe  inforced  the  granting  of  the  pro- 
bate by  a  peremptory  mandamus.  Prom  the  author's  manufcript  report  of  the 
cafe  of  The  Kin^  verfus  Karnes.     See  alfo  ^alk,  299.  S.  C. 

tinuc 
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tinue  to  enjoy  them  during  his  (the  hufband's)  pleafure^  which 
pleafure  was  determined  by  his  death ;  befides,  this  agree- 
ment being  after  marriage,  was  but  a  voluntary  one,  for  which 
a  court  of  equity  ufually  leaves  the  party  to  take  his  remedy 
at  law ;  and  that,  in  truth,  tlie  hufband's  borrowing  this  loo  /• 
of  his  wife,  was  no  mdre  than  borrowing  his  own  money* 

But  the  Lord  Chancellor  decreed,  that  the  widow,  the  de- 
fendant, was  well  intitled  to  come  in  for  this  looA  as  a  cre<^ 
ditor  before  the  Mafter;  obfinrving,  that  the  courts  of  equity 
have  taken  notice  of  and  allowed  feme  coverts  to  have  fepa- 
irate  interefts  by  their  hufbands*  agreement :  and  this  loo/. 
being  the  wife's  favings,  and  here  being  evidence,  that  the 
'  Kufband  agreed  diereto,  it  feemed  but  a  reafonable  encourage- 
ment to  the  wife's  frugality,  and  fuch  agreement  would  be  of 
little  avail,  were  it  to  determine  by  the  hufband's  death ;  that 
it  was  the  ftrongeft  proof  of  the  hufband's  confent^  that  the 
wife  (Iiould  have  a  fepatate  property  in  the  money  arifing  by 
thefe  favings,  in  that  he  had  applied  to  her,  and  prevailed 
with  her  to  lend  him  this  fum;  in  which  cafe  he  did  not  lay  [  3i9  1 
claim  to  it  as  his  own,  but  fubmitted  to  borrow  it  as  her 
money. 

Wherefore,  and  efpecially  as  here  was  no  creditor  of  the 
hulband  to  contend  with,  it  was  ordered,  that  the  wife  (hould 
be  allowed  to  come  in  for  this  too/,  as  a  creditor  before  the 
Mailer  ^  and  the  court  cited  the  cafe  of  Calmady  verfus  Calmadj^ 
where  there  was  the  like  agreement  made  betwixt  the  hufband 
and  wife,  that  upon  every  renewal  of  a  leafe  by  the  huiband, 
two  guineas  fliould  be  paid  by  the  tenant  to  the  wife,  and  this 
was  allowed  to  be  her  feparate  money.    ' 


So  where  the 
huAand  ag^reed, 
thac  the  wife 
ihould  take  two 
Svineaiof  evety 
tenant  that  re- 
newed  a  leafe 
with  the  httf- 


bandy  beyond 
the  iae  which  the  huftaod  received  \  thli  wii  allowed  to  be  the  wife's  ieparau  money. 


ToL.  III. 
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Cafe  88.  The  Lady  Cox's  Cafe. 

jiKYLL,  OIR  Charles  Cox^  a  brewer  in  South  wark^  having  a  wife  that 

Ro'h?  **^  ^***  •    ^^^'^^  *^'  ^°"^^  ^*"^^  fcparatc  from  him,  made  his  addrefTc* 

%  iq.  Ci.  Ab.  ^^  ^  young  woman  in  order  to  marry  her,  who  at  length,  againft 

182.pl.  6.  the  approbation  of  Iier  friends,  coufented  to  marry  him.     Ac- 

A.^ha^vinVii  cordingly  they  were  married  j   but  tlie  young  woman  had  no 

wife  who  lived  manner  of  notice  that  Sir  Charles  Cox  had  any  former  wife 
CepATAte  from  «        i*  •  ^  ' 

him,  afcerwudi   then  hvmg. 
courted  and 

married  another  woman,  who  knew  nothing  of^he  former  wife*a  being  alive ;  b«t  it  being  dircorcicd 
to  che  fecond  wife,  that  the  foroKr  wm  alive,  A.  in  order  to  prevail  with  the  fecoad  wife  to  ftay  wttb 
him.  Tome  years  afterwards  gave  a  bond  to  n  trudee  of  the  fecond  wife,  to  leave  her  icoo  1.  at  hit 
death,  and  died,  net  leaving  alfetf  to  pay  hia  fimple  contrad  debts ;  if  this  bond  had  been  gives 
immediarely  on  the  difcovery,  and  they  had  parted  thereupon,  it  had  been  good  ;  but  beiog  gives  is 
truft  for  the  fecond  wife,  after  fuch  time  as  (he  knew  the  fird  wife  was  living,  and  to  induce  her  to 
continue  with  A  ;  this  was  worfe  than  s  voluaUry  bond,  and  decreed  to  be  poftponed  tu  aU  the  iim. 
pie  contrad  debts. 

Some  time  after  the  marriage,  it  was  difcovered,  that  Sir 
Charles  had  another  wife  then  living,  wliich  gave  great  trouble 
[  340  ]  ^"^  uneafinefs  to  this  fecond  wife  ;  but  flic  Iiaving  difobligcd 
her  friends  by  the  marriage,  and  Sir  Charles  telling  her,  tliat  bis 
firft  wife  was  in  years,  very  infirm,  and  not  likely  to  live,  and 
that  in  cafe  he  fliould  fur\'ive  fuch  firft  wife,  he  would  many 
her  :  this  lady  was  prevailed  upon  to  continue  to  cohabit  with 
Sir  Charles  \  and  about  five  or  fix  years  afterwards,  Sir  Charhs 
gave  a  bond  to  a  truftee  of  the  fecond  wife,  to  leave  her  iccc/. 
at  his  death  ;  and  Sir  Charles  foon  after  dying,  the  plaintitF, 
tlie  lady,  brought  her  bill  for  this  1000  /•  and  there  happen- 
ing to  be  a  deficiency  of  aflcts  to  pay  the  fimple  contrad 
debts,  the  queftion  now  was,  whether  this  icooA  thus 
fecured  by  bond,  fliould  take  place  of  the  fimple  contncl 
debts  ? 

It  was  infifted  for  the  plaintifF,  that  fiic  was  an  innocent 
young  lady,  greatly  injured  by  Sir  Ovaries  Ccxy  who  pretend- 
ing to  be  a  fingle  man,  and  having  made  his  addreiles  as  fuch, 
had  drawn  her  in  to  marry  him  without  tlie  lead  notice  or 
fufpicion,  that  he  was  a  married  man  ;  that  all  the  compaflion 
imaginable  was  due  to  a  lady  thus  betrayed,  who  might  have 
maintained  an  aftion  at  law  for  this  injury ;  in  which  cafe, 
fuppofing  tlie  1 000  /.  in  queftion  had  been  given  by  the  jury 

for 
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Tor  damages,  it  had  |^cn  but  juft ;  and  if  fo,  it  was  furcly  no      ^^y^°*** 
)bfs  jufl;  in  the  hufband  to  give  her  a  bond  for  the  like  fum. 

The  Mafter  of  the  Rolls  took  time  to  confidcr  of  the  cafe, 
and  at  length  gave  judgment,  that  this  bond  fliould  be  pod- 
poned  to  all  the  fimple  contrail  debts  owing  by  Sir  Qjarles 

Cox.     His  Honor,  admitted,  that  if  the  bond  had  been  given  irTuchbond 

upon  the  firfl:  difcovery  that  Sir  Ovaries  was  married  to  a  totbefecoad 

former  wife  then  living,  and  by  way  of  recompence  for  that  ^'^*  "'  ■  'V^ 

*  injury,  and  thereupon  Sir  Charles  and  this  gentlewoman  had  the  mjury  done 

parted,  this  had  been  a  juft  bond,  and  for  a  meritorious  con-  uponrihehadr 

fidcration  ;  but  that  in  the  prefent  cafe  the  bond  was  not  given  left  a  ;  it  had 

until  five  or  fix  years  after  there  had  been  a  difcovery  of  the  bond* and  tob« 

ibrmer  maniage,  which  made  it  reafonable  to  think  it  was  p«<*  j>eft>w  "y 

^  '  ,  iimple  contTACC 

l^ren  by  Sir  Ovaries  to  this  lady,  rather  to  induce  her  to  con-   debts. 
tinue  to  live  with  him,  than  upon  any  other  motive  ;  in  which      l  34^  J  . 
cafe  the  bond  would  be  worfe  than  a  voluntary  one ;  for  then 
it  would  be  given  for  a  wicked  confideration,  that  of  her  living 
in  adultery  with  Sir  Charles  ;  and  this  unfortunate  lady,  what- 
ever the  confequeace  had  been,  ought  to  have  left  Sir  Q^arlesy 
after  flic  had  fully  difcovered  he  had  a  former  wife  living  j  that 
if  fuch  bond  had  been  given  to  a  lawful  wife  after  mairiage, 
dus  had  been  a  voluntary  bond,  and  {a)  void  againft  creditors,   (^)  Ante  iii. 
much  more,  when  given  to  one  who  was  no  wife,  and  upon 
fuch  an  illicit  confideration*  ( i ) 


(l)  Reg.  Lib.  1734.  foL  113,  by     2  vol.  432.     JValker  v.  Pet  kins  ^  3  Burr. 
^  namip  of  N^rtb  v.  Cox.     Et  vide     156S.     Prlfft  v.  Parrot,  z  Vcz.  160. 
Jdafdnomefs  of JmumdaU  v.  Harris,  ante, 


Tht  Cafe  of  the  Creditors  of  Sir  Charles      Cafe  89. 
Cox.  (1) 

Sir  TosiPH 

ANOTHER  part  of  this  cafe  was  refcrvcd  for  the  fur-     MiS'/oVie 
ther  confideration  of  the  court,  and  was  a«  follows  :  ^oUf . 

(l)  The  title  of  the  caufe  was,  Sfm*  as  it  appears  by  the  Regiftcr's  book, 

ffrT.  Cox,  Reg.  Lib.  B.  1734.  fol.  113.  that  Biffin  was  the  maiden  name  of  Sir 

and  was  probably  the  fame  caufe  as  Charles's  fecond  wife. 
S/gwary.  Biffin^  cited  in  2  Atk.  291. 
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The  Cafe  of  the 
Creditor!  of  Sir 
Cmaklis  Cox. 
sEq.  Ca.  Ab. 
46z.pl.  19. 
463.  pi.  If.  IX. 

469.  pi,  2r»i2. 
One  poflTefred  of 
a  term  for  years, 
BOftgaget  it, 
•od  dieiy  leav- 
iag  debts,  fone 
^bond,  and 
Ibint  by  6jnplc 
'cofirraA:  the 
equity  of  re« 
demption  is  e- 
qui  table  afSets, 
and  diall  be  liable  to  all  the 

1*342] 
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Sir  Charles  CoXy  poflefled  of  a  term  for  years  made  a  mort-' 
gage  thereof,  and  died  poflefled  of  the  equity  of  redemption 
of  the  faid  mortgage,  and  leaving  greater  debts  due  from  him 
at  his  death,  than  his  ellate  would  extend  to  pay.  Where- 
upon the  queftion  was,  whether  this  mere  equity  of  redemp- 
tion was  *  only  equitable  aflets,  and  diftributable  equally /yv 
ratiy  among  all  the  creditors,  without  regard  to  the  degree  or 
quality  of  their  debts  ;  or  \vhctl\cr  it  (hould  be  applied  in  a 
courfe  of  adminiftrction  ;  In  which  laft  cafe  the  bond  crediton 
would  fwallow  up  all  the  aflets,  without  leaving  any  thing  for 
the  Ample  contrafl  creditors. 

debts  equally. 

And  his  Honor,  after  time  taken  to  conCder  of  it,  delivered 
his  opinion  with  folemnity :  that  tliis  equity  of  redemption 
was  equitable  aflets  only,  the  mortgage  being  forfeited  at  law, 
and  the  whole  eftate  thereby  veiled  in  the  mortgagee ;  and  it 
being  now  become  precarious  and  doubtful,  whether  it  would 
prove  worth  redeeming ;  alfo,  for  that  tlic  quantum  of  the  mo- 
ney due  on  the  mortgage  was  uncertain,  fotafmuch  as,  when 
the  executors  of  the  mortgagor  (hould  be  admitted  to  redeem, 
they  muft  pay  cofts,  which  in  equity  are  confiderable ;  fo  that 
it  cannot  now  be  known,  what  tlie  furplus  money  on  the  re> 
demption  would  amount  to  upon  the  account  taken.  Wherefore 
this  right  of  redemption  being  barely  an  equitable  ioteraft,  it 
was  reafonable  to  conftrue  it  equitable  aflets,  and  confequentlf 
diflributable  amongfl  all  the  creditors  pro  ratiy  without  having 
refpeft  to  the  degree  or  quality  of  their  debts  ;  all  debts  being 
in  a  confcientious  regard  equal,  and  equality  tlie  higheft  equity; 
accordingly  it  was  {a)  fo  decreed.     But, 

Secondly  J  The  court  declared,  that  where  a  bond  it  due  to 

ji.  but  taken  in  the  name  of  B.  in  truft  for  A.  and  A^  dies ; 

this  mud  be  paid  (i)  in  a  courfe  of  adminiflration ;  forinfuch 

cafe  there  can  hardly  be  any  difpute  touching  the  quantum  of 

the  debt,   feeing  the  *  principal,  intereft,  and  alfo  the  cofts, 

mufl  be  paid  to  the  obligee  in  tlie  bond  ;  whereas  in  the  other 

cafe,  the  cods  muft  be  paid  by  the  party  coming  to  redeem. 

term  foryeari  to    for  xhc  fame  reafon,  if  a  term  for  years,  be  taken  in  the  name 

B.  in  tf  utt  for  . 

A  of  ^.  in  truft  for  A.  this,  on  the  death  of  A.  the  cefiuj  qitt 

[*343  ]        trujly  will  be  legal  aflets;  for  here  the  right  to  the  thing  is 


(d)  See  I  Vcrn. 
S93.  Morgan  ▼• 
Lord  Sherrard. 
But  where  a 
bond  IS  given 
to  B.  in  truft 
for  A.  who  dies; 
the  money  due 
on  che  bond  (hall 
be  paid  in  a 
coorie  of  idmi- 
niftration  $  fo 
if  there  be  a 


(1)  fi'ilfin  V,  FiiUittgt  2  Yern,  763. 


plaifl» 
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and  if  the  truftcc  contcfts  it,  he  muft,  primi  facte,  do  it   l^^^^ll^^^^^ 
5  peril  of  paying  cofts.  CitAtti •  cox. 

\rdiy.  The  court  apprehended,  that  if  a  fimple  oontraft 
or,  on  behalf  of  himfclf  and  the  reft  of  the  creditors, 
to  bring  a  bill  and  obtain  a  decree,  that  he  and  the  reft 
I  creditors  fhould  come  in  before  the  Mafter,  and  be  paid 
tir  debts  ;  and  that  an  advertifement  be  put  in  the  Gazette 
at  purpofe  :  here  any  bond  creditor  coming  in  on  the  foot 
:  decree,  ihould  be  paid  only  pro  rata  with  the  Hmple  con- 
creditors  ;  for  his  coming  in,  implies  a  fubmiflion  to  the 
;•     And  this  was  thought  to  be  clear.     But, 


prove  their  debts ;  bond  eredttotf  comjog  in  under  the  decree  (ball  be  paid 
9D  with  the  fimple  contra^  acditore. 

trthly^  The  court  inclined  to  hold  further,  that  if  fuch 
creditor  would  lie  by,  having  notice  of  the  decree,  and 
dfemcnt  in  the  Gazette,  (notwithftanding  every  one  is  in 
cafes  obliged  to  take  notice  of  a  lis  pendens)  and  after 
ying  l>y»  fliould  bring  his  a£lion  at  law  againft  the  exe- 
or  adminiftrator  of  the  obligor  |  though  at  law  the  latter 
lot  be  able  to  defend  himfelf,  yet  his  Honor  thought  that 
s  cafe,  an  equity  would  arife  in  favour  of  fuch  executor 
luniftrater,  and  of  the  fimple  contrail  creditors,  to  com- 
e  bond  creditor,  to  come  in  and  accept  of  a  proportion 
I  debt  rateably  witli  the  fimple  contra£t  creditors,  (i) 
lowever  ftrongly  his  Honor  inclined  to  be  of  this  opinion, 
d,  it  was  no  part  of  his  judgment.  Neverthelefs  he  de- 
ly  he  fhould  always  do  his  utmoft  to  exceed  the  rule  of 
mting  equitable  aflcts  equally  amongft  all  creditors.  See 
n.  435.     Shephard  verfus  Kent. 

if  refolution  was  communicated  to  me  by  the  Mafter 
;  Rolls  himfclf,  January  17,  1734.  (2) 


If  a  bill  be 
brought  by  t 
fimple  contraft 
c>editor»onbe- 
hAlforhimfeir 
and  the  rell  of 
the  creditor!  of 
J.  s.  to  be  paid 
their  debtt,  and 
there  if  a  de- 
cree, that  the 
piaintifFiind  tht 
reft  ot  the  cre- 
ditor! (hall  come 
before  the  Ma- 
no  more  than  a 


Alfo,  if  a  bond 
cteditor  liei  by 
until  theeie- 
cuter  has  paid 
away  all  the  ' 
affeti  under  the 
decree,  he  ihall, 
itfeemi,  be 
bound  to  take 
pro  rata  with 
the  fimple  con- 
trad  creditor!, 

[  344  ] 


At  to  the  third  and  fourth  points 

been  fince  fettled  otherwife,  vide 

V  ▼.  Bank  •/  England,  Ca.  temp. 

H7. 

Ac  the  hearing  of  the  caafes  of 

T.  CSkv»  and  Sptneer  v.  Cox,  ii\ 

17349  it  was  ordered,  (amongft 

:hings)  that  in  taking  the  accounts 

»y  direded,  the  Mafter  fhonld  dif- 

0^  which  were  legal  and  which 


were  equitable  afleti  of  Sir  Charles  Cox, 
and  that  fuch  as  were  legal  aflecs  fhould 
be  applied  in  a  courfe  of  admioiftration, 
and  fuch  as  were  equitable  (hould  be 
tLpfAitd  fan  pa^M  in  paying  the  teflator's 
debts  not  fatisfied  out  of  the  legal  af- 
fets»  but  fuch  of  the  creditors  as  fliould 
receive  any  fatisfadlion  out  of  the  legal 
sflets,  were  not  to  receive  any  thing  to- 
wards fatiifadion  of  the  remainder  of 
3  their 
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Cafe  90. 


Loyd  &  ux'  &  al*  verfus  Spillet  &  al% 


J^'i.ChtnceUor    CifOHN  Stamps  uncle  of  the  two  plaintiffs  the  feme  covcrtj, 

241.  pi.  30. 

and  thereby  deviled  all  his  real  and  perfonal  cftate  to  the  dc- 


in  fee  of  a  confiderable  real,  and  poflcfled  of.  a  grca: 
perfonal  eflate,  made  his  will  dated  the  28th  oi  March  1721^ 


A.idevifcsa!! 

hji  leai  anaper-  fendant  Spiileiy  and  another  truftee,  (fmcc  dead;  their  heirs, 
executors  and  adminlfirators,  in  truft  to  pay  15  /.  per  annum 
a-piece,  to  the  plaintiffs  his  two  fillers,  (the  wives  of  the  other 
plaintifis)  for  their  lives,  and  after  fome  pecuniary  legacies 
thereby  given,  then  in  triiR,  as  to  the  furplus,  ^or  tlyofe  perfcm 
that  are  c.mmonly  caUcd  D'.Jpr,t':::g  Alifii/Ierj^  particularly  35A- 
per  annumy  to  the  diilenting  miniiter  at  Rcadi/i^y  in  Berhs^ 
the  like  annuity  to  the  difienting  niinifter  at  Warekam^  tlic 
like  to  him  2t  Jf^eymouth  in  DorfetJbirc\  and  gave  300/* 
a-piece  to  the  defendant  tlie  truftce,  and  the  o^hcr  tniftec 
deccafed,  and  20  /•  per  annum  to  each,  while  they  took  care 
in  executing  the  truit. 


Ibnal  e(!ate  to 
trufteea,  their 
liein  and  execu- 
tors in  truft  to 
pay  15  1.  per 
annum  to  the 
plaintiAs  his 
two  fiftcrs  for 
their  lives,  and 
afccr  feveral  le- 
gacies, the  fut- 
plus  in  truft  for 
the  difTcnting 
miniiters  at 
Keading,  &c* 
and  gives  300I. 
legacies  to  his 
truftees.     Af- 
terwaids  the 

teftator  by  two  deeds  of  a  fubfequent  date,  conveys  all  his  real  eftatr,  and  makei  a  gift  of  bis  pc^ 
ibnal  cftate  to  the  ufe  of  the  fame  truftees  and  their  heirs,  &c.  provifo  both  deeds  to  be  void,  ai( 
bii  tender  of  lo  s.  to  them.  There  was  alfo  a  provifo  in  the  will,  that  if  the  fiftera  difpoted  the  will, 
they  (hauld  foifeit  their  annuities,  Teftator,  after  he  had  executed  the  deeds,  ftill  kept  the  fane  ia 
bis  own  cuftody.  The  truftees  refufe  paying  the  fifters  their  annuities,  who  thereupon  bring  tbeir 
bill,  infifting  that  the  deed  had  revokrd  the  will  ;  and  that  there  was  a  tefulting  truft  for  them  u 
heirs  at  law  ;  or  at  leift  that  they  (the  fifters)  wete  intitled  to  their  15I.  per  annum  annuities.  The 
defendant  infifted  on  the  plaintifts  having  fi>rfeitfd  their  annuiries ;  decreed  that  the  aonuiiies  (bould 
be  paid  to  the  two  fibers  the  plainiifTs,  but  the  forplus  10  go  to  the  diilenting  miniftert. 


their  debts  out  of  the  equitable  afTets, 
until  all  the  other  crcdicors  of  the  faid 
teftator  (except  Hinton^  and  his  wife, 
who  was  the  Iccond  wife  of  Sir  Charles 
Cox,  as  above-mentioned)  (hould  out 
of  the  equitable  affets  receive  towards 
fatisfnftion  of  their  refpcdive  debts  fo 
much  as  would  make  them  up  equal  in 
proportion  to  their  rel'pedlive  debts, 
with  the  creditors  who  had  received  out 
of  the  legal  afTets  ;  and  the  conlidera- 
tion  of  colls  was  relerved.  Reg.  Lib. 
B.  1734.  lol.  113.  No  farther  order 
(except  the  conlirmation  of  a  feparatc 
report)  appears  to  hjve  been  made  in 
thtfe  cauCes  until  ////.  term,  1740, 
when  the  Mailer's  general  report  was 
copfirined.  Keg.  Lib.  B.  1740.  fol. 
134.  Upon  looking  into  the 
f$  report  it  appears^  that  the  only 


two  creditors  being  in  equal  degree,  the 
Mailer  declined  to  dillinguiih  which 
were  legal,  and  which  were  equitable 
adets.  So  that  the  point  was  not  in  fad 
determined.  Harfivellv.Chiifcrs,  Amb. 
308.  refts  wholly  on  the  fuppofed  au- 
thority of  this  cafe.   On  the  other  hand 
it  has  been  decided  that  chattels,  whe- 
ther real   or   perfonal,   mortgaged  or 
pledged  by  the  teftator,  and  redeemed 
by  the  executor,  (hall  be  afTets  atla*witi 
the  hands  of  the  executor,  for  fo  much 
as  they  are  worth  beyond  the  fum  paid 
for  their  redemption,  tho*  recoverable 
only  in  Equity,     Huuukins  v.  Lawts^  I 
Leim.   155.     Harcourt  v.  l^renhoM,  or 
HanwooJ  V.   U^rayman,  Moorc   85 S.   I 
Roll.  Kcp.56.    iBrownl.76.    i  Roll. 
Ab.  920.     Alexander  v.  Ladj  Graiam, 
1  Leo.  225. 

Aftctwards 
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Afterwards  by  a  deed  of  a  fubfenuent  date  to  t^e  will,  the  ^*»  * 
teflator  conveyed  all  his  real  eftate  unto  and  to  the  ufe  of  the 
faid  truftccs  and  their  heirs,  witli  a  provifo  to  be  void,  on 
tender  of  i  o  /.  And  by  another  deed  of  the  fame  date  he 
granted  all  his  perfonal  eftate  to  the  fame  truftees,  to  be  void 
ftlfo  on  tender  of  the  like  fum  of  lo/.  botli  which  faid  deeds 
the  teftator  kept  in  his  own  cuftotly,  and  foon  after  died. 

The  truftees  for  fome  time  paid  the  15/.  a-piecc,  to  each 
of  the  teftator's  fifters;  but  afterwards  refufed  to  continue  the 
payment  thereof,  and  did  likewife  refufe  to  pay  any  of  the 
diflenting  minifters  ;  but  received  the  rents  and  profits  of  the 
premifles  to  their  own  ufe. 

The  two  fifters  and  tlieir  hufl)ands  brought  this  bill  in 
equity  againft  the  furviving  truftee,  infifting  that  the  deed  of 
conveyance  of  the  real  eftate,  and  the  deed  of  gift  of  the  per- 
fonal eftate  being  fubfequent  to  the  will,  did  plainly  revoke 
fach  will;  aind  the  conveyance  and  deed  being  voluntary, 
without  any  confideration,  and  the  defendant  being  intended 
to  be  but  a  truftee,  a  refulting  truft  muft  arife  for  the  plain- 
tiffs the  heirs  at  law ;  which  was  faid  to  be  ftill  much  the 
ftronger,  in  that  the  plaintiffs  having  inquired  by  the  bill, 
whether  the  teftator  Stamp,  intended  the  premises  ihouldbeto 
the  ufe  of  the  defendant,  or  that  the  defendant  and  the  other 
truftee  deceafcd  fliould  receive  the  profits  for  their  own  bene- 
fit \  the  defendant  in  his  anfwer  had  faid,  he  could  not  tell 
whether  the  faid  Stamps  the  teftator  did  or  did  not  fo  intend  :  [  346  ] 
and  the  plaintiffs  having  prayed  by  their  bill,  that  if  the  court 
fiiould  be  of  opinion  they  were  not  intitlcd  to  a  refulting  truft 
in  the  whole  eftate ;  that  in  fuch  cafe  they  might  at  leaft  be 
decreed  their  arrears  of  that  fmall  annuity  of  15  /.  per  annum 
a-piece :  the  defendant  in  his  anfwer  thereto,  had  infifted  on 
there  being  a  claufe  in  the  will,  that  if  the  tcftator's  heir  at  law 
fiiould  difpute  the  will,  then  they  ftiould  forfeit  their  annuities ; 
and  fubmitted  it  to  the  court,  whether  the  plaintiffs  had  not 
by  profecuting  this  their  fuit  forfeited  their  faid  annuities. 

The  Lord  Chancellor  declared,  he  very  much  difliked  the 
defence  that  had  been  made  in  controverting  the  payment  of 
thefe  fmall  annuities  of  15/.  per  annum  a-piece  to  the  wives 
of  the  plaintifl&j  and  infifting  that  they  were  forfeited  by  this 

T4  their 


u^ 


1.0TD    «• 
SriLLXT*. 


Where  i  fabfe- 
qaent  convey 
•nee  doei  not 
fcvoke  a  wiJb 


r  347  ] 
A  tnift^  m(' 
beluying  him* 
feify  ordered  to 
pay  cofti  out  of 
nil  own  pocket, 
and  not  out  of 
the  truft  eftate. 
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tlieir  bill ;  and  obferved,  .that  the  teftator  plainly  intended  tho 
annuiues  of  15  /.per  annum  a-piece,  to  the  plaintiffs  his  fifters 
and  coheirs  j  and  that  the  furplus  of  his  eftate  (hould  go  to 
thefe  diflenting  minifters  5  that  the  defendant's  own  anfwer 
made  it  appear  evidently  that  he  was  defigncd  to  be  but  a  bare 
truftee ;  and  the  rather,  for  that  a  liberal  legacy  ef  300  /• 
and  likewife  the  20  /•  per  annum  falary  were  allowed  to  the 
defendant ;  that  the  fubfequent  convepncc  of  the  land,  and 
deed  of  gift  of  the  goods,  were  not  defigned  to  prejudice  the 
charity  for  the'diflenting  minifters,  but  to  itrengthen  it }  an4 
it  was  a  further  argument  of  the  intention  of  the  teftator,  that 
the  defendant  (hould  not  have  the  premifles  to  his  own  ufe, 
inafmuch  as,  after  the  deeds  of  the  land  and  goods  were  excr 
cuted,  ftill  they  were  kept  in  the  cuftpdy  of  the  teftator ;  fo 
that  as  the  deeds  were  intended  only  by  way  of  tnift  in  the 
truftees,  it  was  more  reafonable  to  eftabliih  this  truft  on  the 
foot  of  the  will. 

And  with  regard  to  the  annuities ;  his  Lordfhip  deoted, 
that  the  arrears  and  growing  payments  thereof  belonged  to 
the  plaintiffs,  who  were  intitled  alfo  to  their  cofts ;  and  thougli 
it  was  prayed,  that  thefe  cofts  might  (;ome  out  of  the  eftate^ 
(which  the  defendant  urged  would  be  the  fame  benefit  to  the 
plaintiffs)  yet  the  court  denied  it,  as  tending  to  leflen  the 
charity,  and  faid,  the  defendant  the  truftee  had  made  fo  ill  a 
defence,  as  not  to  have  deferyed  the  leaft  favour  by  du$ 
decree,  (i) 


(1)  Bill  difmiflcd  as  to  every  thing 
but  the  payment  of  the  annuities,  Reg. 
Lib.  B.  1734..  fol.  74.  Affirmed  on  a 
rehearing  bcfpre  Lord  Haniwicke,    2 


Atk.  148.  £t  vide  JMingfn  v.  Cmt 
3  Atk.  141.  Jttfnrney  Gemrsir,  CWij 
2  Vcz.  2J}, 
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Harris  verfus  Pollard  &  al'.  Cafe  91, 

UPON  a  bill  of  revivor^  one  of  the  defendants  by  his  Sir  Jottm 

anfwer  infifted,  that  the  plaintiff  was  not  intitled  to  ij^^i'^, 

reriTe ;  bot  this  being  infided  on  by  the  anfwer  only,  and  not  Rolit. 

by  way  of  plea  or  demurrer,  upon  my  moving  at  the  Rolls  »Eq«Ca,  A** 

that  proceedings  might  (land  revived,  his  Honor  granted  the  Revivor. 

motion^  having  at  the  fame  time  fpokcn  with  the  regiftcr  J^|»^fj**"fl 

touching  the  pra£lice.     Though  I  apprehended  that  the  prac-  aorwerisg  \m 

tice  of  reviving  proceedings  was  only  upon  the  defendant's  wii/ order  pw. 

time  for  anfwering  being  out,  or  upon  the  defendant's  anfwer-  ***f  *"|'i^'* 

ing  and  not  oppofing  the  revivor.     However,  his  Honor,  tbMighthc4e. 

iBirhen  he  granted  my  motion,  faid,  the  plaintiff  ought  to  (hew  tnfwcr^Sftf* 

he  had  a  good  title  to  revive,  othcrwife  at  the  hearing  of  the  tlwtAfpltMtiff 

.  caufe  he  might  happen  to  take  nothing  by  the  fuit.  to  revi¥e$  Ibr 

thii  ought  to  be 
Ibewn  dther  by  plea  or  demarrer  ;  bat  if  in  fuch  cafe  it  appears  at  the  hearing  tbi(the  plaintiff  h«A 
110  title  to  re?i?e>  he  cannot  hafe  a  dceree. 


Orlando    Humphreys,    Efq;    and  Hellen  his    C  34>  3 
Wife,  verfm  Sir  William  Himiphreys,  Bart.     Cafe  92. 

TH  E  bill  was  brought  by  the  plaintiff  OrAiwdi  Humphreys^  Lord  Chancellor 

and  Hellen  his   wife,  againft  his  father,  Sir  William  ^  ^^c^Xb. 

Humphreys^  bare,  for  an  account  of  the  perfonal  eftate  of  i7o«pi*a6. 

colonel  Lancajbire^  deceafcd.  Pmiw.  ^' 

-,  -,_^_^--,  In  a  bin  for  an 

•fcouAt  of  the  perfonal  eftate  of  J.  S.  tho'  the  perfon  who  hat  aright  to  adminiAer  to  f.S.  be  a 
^ty,  yet  this  ii  not  fufficient,  without  adminiftration  aaaally  taJcen  out. 

Colonel  Z/7/ir^ir^  by  his  will  gave  10,000/.  to  his  wife 
^elltn^  alfo  1 0,000 /•  to  his  daughter  a^d  only  child  Hellen^ 

and 
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HvMFKKST"'^  and  after  Tome  other  legacies,  cKfpofed  of  the  furplus  of  Kit 

perfonal  eftate  in  manner  following  :  one  third*  to  his  wife, 

^  the  remaining  two  thirds  to  his  daughter,  and  made  his  w^ife 

and  his  brotlicr  ■  Lancafjtre^  executors  of  his  will,  and 

i.ifd. 

The  defendant,  Sir  William  Humphreys^  married  the  widow 
of  Colonel  Lanrajljirey  and  feme  time  after  the  plaintiff  Orlaucb 
Humphreys  married  Helkn  his  only  daughter ;  upon  which  in- 
termarriage the  defendant,  Sir  Willitwiy  made  an  ample  fettle- 
ment  upon  his  fon  the  plaintiff,  Orlando  HumphreySy  and  Hdlen 
his  wife ;  but  afterwards  the  plnlntiff  falling  out  with  his 
father,  brought  this  bill  againft  him  for  an  account  of  the  per- 
fonal eftate  of  Colonel  Lancajh'ire  :  at  the  time  of  bringing 
which  bill,  Hellerty  the  widow  of  Colonel  Lancajbire^  and  after- 
wards the  wife  of  the  defendant  Sir  Ullliamy  was  dead,  and 
the  brother  of  Colonel  Lancafiire^  wab  dead  alfo  5  fo  that  there 
was  no  executor  or  adminiftrator  of  Colonel  Lancajblre^  party 
C  35^  3  *^  ^^  ^^^ »  f*^'*  which  rcafon  the  defendant  demurred  to  fuch 
part  of  the  bill,  as  demanded  an  account  of  the  perfonal 
eftate  of  Colonel  Laucajhire  ;  which  demurrer  coming  on  to 
be  argued  before  the  Lord  Chancellor, 

It  was  infifted,  that  the  plaintiff  ^JAw,  wife  of  the  plaintiff 
Orlando  Humphreys^  as  (he  had  a  right  to  adminifter  to  her 
father,  Colonel  Lancajhircy  and  in  regard,  though  any  other 
perfon  fliould  by  furprize  get  adniinillration  to  him,  yet  fuch 
perfon  would  be  a  trullee  only  for  the  plaintiff /fif//p/i  the 
daughter;  and  as  the  pl.ilntiff //^'/Av;  tiie  daughter,  who  had 
the  only  right  to  the  adminiftration,  was  a  plaintiff  before  the 
court;  this  was  fulFicient,  and  the  court  might  order,  that 
the  plaintiff  i/f/A'//  fhould  fortliwith  take  out  adminiftration  to 
her  father. 

Lord  Chancellor :  There  can  be  no  account  taken  of  the 
perfonal  eftate  of  Colonel  Lancajhirey  without  making  his  exc 
cutor  or  adminiftrator  a  party  to  the  bill ;  for  ought  appea? 
to  the  contrary,  there  may  be  debts   due  from  Colonel  La 
cajhircy    which  may  take  up  great  part  of  the  aflcts ;  a 
tlaerefore  the  adminiftrator  of  tlie  colonel  muft  be  mad* 
party,   elfe  no  proper  account  can  be  taken  ;    and  if  any 
count  (hould  in  faft  be  taken,  it  may  be  all  overhaled  ag 
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^licn  fuch  adminiftration  fliall  be  taken  out.     Therefore  [A]   H«;i«»Mt«Tt*r. 
allow  the  demurrer,  (i) 

•  Afterwards,  to  help  this  defeft,  the  plaintiff  ft/Z^*//,  the   Thebnichirg. 

,      .  ed,  by  way  of 

^ifc  of  the  plziniiff  Or /ando  Huviphreysy  took'  out  letters  of  tmendment, 
adminiftration  to  her  father,  and  charged  the  fame  by  way  of  "ofrifteTthc' 
amendment  to  the  bill^  having  obtained  an  order  for  fuch  filing  of  the  ^iff, 

and  tkerefore 
amendment*  propctfor  a 

fuppleifiental 
hi\\  ;  and  the*  this  wai  pleaded  to  the  bill,  yet  the  plea  wai  over-ruled  ;  for  that  fuch  matters  may 
be  charged,  either  by  way  of  fupplemcatal  or  amended  bill. 

To  which  amended  bill  the  defendant /^A-A^^frf as  to  that  part  C  *35'  3 
thereof,  which  prayed  an  account  of  the  perfonal  eftate  of 
Colonel  Lancajbire^  that  the  taking  adminiftration  was  fubfe- 
quent  in  time  to  the  original  bill,  and  therefore  it  ought  to  be 
charged  by  way  of  a  fupplemental,  not  an  amended  bill ;  and 
the  rather,  forafmuch  as  every  amendment,  though  made 
after  filing  the  original  bill,  is  fixed  ro,  and  becomes  part 
thereof ;  fo  that  the  bill  was  filed  by  an  adminiftratrix,  as 
Jucb^  and  yet  would  appear  to  be  filed  before  the  adminiftration 
taken  out,  and  confequently  before  the  right  to  fue,  com- 
menced. 

Bat  the   Lord  Chancellor  with  great  cleamefs  (and  not 
without  fome  warmth  in  refpeft  of  tlie  delay)  over-ruled  (2) 
the  plea,  obferving,  that  the  mere  right  to  have  an  account  of 
the  perfonal  eftate  was  in  the  plaintiff  Hellen  the  daughter,  as 
(he  was  the  next  of  kin  to  her  father  Colonel  Lancajbire\  and 
k  was  fu(Bcient,  that  (he  had  now  taken  out  letters  of  admi- 
niftration,  which,  when  granted,  related  to  the  time  of  the  Where  an  exe- 
death  of  the  inteftate,  like  the  cafe  where  an  executor,  before  pJoSate/fijM  a 
his  proving  the  will,  brings  a  bill,  yet  his  fubfequent  proving  bill,  »nd  af. 
the  will  makes  fuch  bill  a  good  one,  though  the  probate  be  the  will,  fuch 
after  the  filing  thereof.  •  Wherefore  his  Lordftiip  refented  this  Si  tI'mX.Ae' 
plea  as  an  affe£led  delay,  and  held,  that  the  taking  out  letters  bui  a  good  one. 

[  *3S2  J 


[A]  Sec  the  cafe  of  Ckland  v.  Cleland,  Precedents  in  Chancery  64.  where  aa 
cbjedtion  of  this  kind  was  over- ruled,  and  the  making  the  wife  a  party,  who  had 
poiTeffed  herfelf  of  her  hbfband's  perfonal  eflate,  and  difpofed  of  it,  and  who 
appeared  to  be  the  perfon  bylaw  intitled  to  adminiftration,  though  (he  denied  by 
jieranfwer  that  fhe  had  taken  adminiftration^  was  held  fafficient. 

(0  ^^Z'  ^y^*  ^*  '733'  ^^''  4^'*        (0  ^%*  Lib*  ^«  1734*  fol.sio. 

3  Pf 
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ll*Mpa*tr$<r.  of  adminiftration  might  be  charged  either  by  way  of  fuppk' 
*'*"""'•     ment  or  amendment,  (i) 

(i)  Sed  vide  contra  Brtmm  v.  Higden^  i  Atk.  291. 

Cafe  93-  Mallack  verfus  Galton. 

^^f^M^^  T  F  a  feme  before  her  marriage,  or  the  anceftors  of  a  feme. 
The  equity  of  X.  mortgage  land$,  and  the  equity  of  redemption  thereof 
T^S^^'J^LL  ^^^^^  ^^  ^  f^°^^  ^^^^^  \  ^^^  a  1>^  brought  by  the  mor^agjce 
^'^^  to  foreclofe,  the  feme  is  liable  to  be  abfoutely  foredofed, 
wtemlVid  Uf  though  during  the  coverture,  and  fliall  have  no  day  given  to 
fcwSllht to*  her,  or  her  heirs,  to  redeem  after  the  coverture  ihall  be  de- 
iwedo^)tiie      termined.  (i) 

loM  covert  (hill 

fte  £Mcclofed  abfbluttJy,  and  flull  have  no  time  to  ihew  Mure  after  the  death  of  her  hufhaad* 

S^^'ui!"  Alfo^  in  cafe  of  a  decree  of  foreclofure  againft  an  infant, 
tet»  though  the  diough  fuch  infant  fhall  have  fix  months  time  after  he  comes 
jmilM^rhe  ^^  *S^»  ^  *^^  ^^"^^  againft  the  decree ;  yet  he  is  not,  when 
«»««of«««»  he  comes  of  age,  to  ravel  into  the  account;  nor  is  he  fo 
ftcyctbtcM-  much  as  intitled  to  redeem  the  mortgage,  by  paying  what  is 
Sk  ll^MMt^r  '^P^^^^  ^^^»  ^^^  "  ^^1  intitled  to  fliew  an  error  m  the  de- 
€vooredecfD»hiit  cree.  Both  thefe  points  were  clearly  laid  down  by  the  Lord 
mrinthe"       Chancellor,  as  agreeable  to  the  conftant  pra^ice.  [B] 

decree. 

[B]  In  the  cafe  xifLyne  verfus  JfTUiij,  heard  at  the  Rolls,  13th  of  May,  I730» 
this  was  admitted  by  the  counfel  on  both  fides,  and  alfo  by  the  court,  to  be  the 
iettled  prafUce. 

(i)  To  a  bill  by  the  widow  to  fet  had  joined  with  her  hufband  in  a  for- 

ifide  a  deaee  of  foreclofure  and  to  be  render  of  the  copyhold  efUtc  in  ^oef- 

let    into  redemption,    the  mortgagee  tion,  which  was  fettled  upon  her  in 

pleaded  the  proceedings  and  decree  in  jointure,  and  had  been  foredofed.  And 

the  former  caufe,  by  which  it  appeared,  the  plea  was  allowed.    Reg.  Lib,  B« 

that  the  prefent  plainti^,  while  ^overie,  1734.  foL  i8g. 
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Fowler  verfus  Fowler.  Cafc  94. 

THE  defendant's  dcccafcd  hulbandi  in  confideration  of  Lor d  Chincelloc 
a  marriage  then  intended^  and  afterwards  folemnized^ 

and  of  a  confiderablc  portion  brought  by  the  defendant,  fettled  \J^!^i,\^  , 

100  /.  per  annum  in  truft,  for  her  feparate  ufc  for  pin-money  \  35$;  f^*** 

two  years  arrears  whereof  became  due,  and  then  the  huiband  narrlaie  fettle! 

made  his  will;  wherein  exprelfing  great  affe^ion  for  his  wife,  JhT-moncy^r 

he  gave  her  a  legacy  of  5C0A     After  the  making  of  the  will  truft  for  hta^ 

another  year's  trrear  incurred,  and  then  the  huiband  died,  feparate  ufi^ 

The  queftion  was,  whether  the  500/.  legacy,  being  more  than  jJ^^^JiJl^^^^JJJ* 

was  due  for  pin-money,  ihould  be  deemed  a  fatisfadion  for  then  the  b«f- 

^1      />  •  J  3  ^ui^  by  will 

the  faid  arrears  ?  ^i^ei  tL  wi&« 

leffieyofcooL 
After  which  there  it  a  further  anrear  of  the  pin-money,  and  then  the  hufband  diesi  thu  legacy  heiafr 
ficater  than  the  debt,   decreed,  even  in  the  cafe  of  the  wife,  to  be  a  facisfaftion  of  the  antan  of 
pin-money  due  before  the  makiii|  of  the  will, 

Firfij  The  Lord  Chancellor  admitted  it  to  have  been  the  [  354  ] 
general  pra£lice,  where  there  is  a  debt  due  from  the  teftator 
to  a  third  perfon,  and  the  legacy  given  to  fuch  perfon  is  as 
much,  or  more  than  the  debt,  to  hold  fuch  legacy  a  fatisfadion 
of  the  debt ;  and  this  being  eftabliihed  as  a  rule,  (notwith- 
ftanding  were  it  a  new  point,  he  ihould  hardly  have  come 
into  it,)  and  it  had  with  great  reafon  been  urged  in  oppofitioa 
to  the  maxim,  that  a  man  ought  to  bejuft^  before  he  is  bountiful  % 
that  where  there  are  affets,  the  teftator  may  with  as  much  rea- 
fon be  conftrued  {a)  both  juft  and  bountiful,  yet,  it  muil  be  ^^j  saSk.  x 51. 
of  very  ill  confequence  to  unfettle  or  alter  it ;  becaufe  at  that 
rate  no  counfel  would  know  how  to  advife  his  client. 

Secondly^  Though  in  fome  cafes  parol  evidence  had  been  Parol  evldeoeo 
allowed,  in  order  to  fliew  that  the  teftator  defigned  to  give  Jeft^J"!  itt' n- 
fuch  legacy,  cxclufive  of  the  debt  j  yet  his  Lordftip  faid  his  ««>»» "«« «•  »>« 

•        ^'  '  *^        .    .         admitted. 

2  opmion 


354 


Fowl! ft  «• 
F«wx.fti* 
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opinion  was,  not  to  admit  fuch  evidence ;  for  then  the  wit^^ 
nefTes,  and  not  the  teftator,  would  make  the  wilL 

Thirdly^  Admitting  this  to  have  obtained  as  a  general  rule, 
it  was  next  to  be  confidered,  his  Lordfhip  faid,  whether  a  wife 
ought  to  be  excepted  out  of  fuch  general  rule.  Now  it  was 
true,  there  had  been,  on  fome  occafions,  and  in  fome  particu- 
lar cafes,  a  diftindiion  made  in  favour  of  a  wife,  fo  as  to  prefer 
her  to  any  other  legatee,  as  in  thofe  of  The  Ducbefs  ofBeatifrrt 
verfus  The  Lady  Granville ^  in  the  [a)  Houfe  of  Lords,  and  [b] 
Ball  verfus  Smithy  by  the  Loid  Harcourt^  where  the  wife, 
being  executrix,  and  having  an  exprefs  legacy,  was  alfo  held 
intitled  to  the  undifpofed  furplus  \  yet  even  with  regard  to 
this  the  court  had  varied  in  their  determinations.  However, 
fince  no  precedent  had  been  alledged  in  favour  of  the  wife,  as 
to  the  point  in  queftion,  he  tliought  that  the  legacy  given  to 
her  being  greater  than  the  debt,  it  ought  to  be  conftrued  a 
{atisfa&ion  of  fuch  debt,  and  that  there  was  no  reafon  to  ex-* 
^pt  the  wife  out  of  tlie  general  rule.     But  that. 

Fourthly^  The  legacy  could  not  be  pretended  to  be  a  fatis- 
fa£lion  of  a  debt  incurred  after  the  date  of  tlie  will,  and  which 
at  that  time  might  poilibly  never  become  due.  (i ) 

Where  pin-me-  -fj^%>  Where  pin-money  is  fecured  to  the  wife,  and  it  ap- 

"h^"-?*'"*!'*  P^^5>  ^*^  ^^  hufband  notwithftanding  provides  the  wife 

the  hufbtnd  With  clothcs  and  Other  neceflaries,  tliis,  during  fuch  time  as 

clothei  and  ne-  *«  wife  is  fo  provided  for  by  the  hufband,  will  be   a  (t J  bar 

ccflufet }  this  ii  to  any  demand  for  her  arrears  of  pin-money. 

m  har  ai  to  any 

arreara  of  pin-money  incurred  duriog  fach  time,    (c)  See  Vol.  a.  S4.    Powell  v.  Hanhej. 


m)  t  Vol.  114. 
>)ftVenii675. 
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(i)  Vide  Chaunce/%  cafe,  ante,  i  voL  409.  Thomas  v.  Bennett  ante,  2  vol.  34}* 
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Miller  wrfus  Miller  &  al*.  Cafe  95. 

N  E  haring  a  wife  and  a  fon  that  was  his  only  child,  two  Sir  Joisra 

days  before  his  death  made  his  will,  giving  thereby  to  iiaftlr  of  th* 

bis  wife  x^oL  per  annmn^  in  long  exchequer  annuities,  du-  '^®***- 

ring  her  widowhood.     After  which  the  fame  day  he  made  a  j^e.  pi.  iV   * 

codicil,  by  which  he  eave  to  his  faid  wife  a  further  exchequer  575- P*\^-  ^ 

•  I    ^        /     •  .1.  -J  1.        •  1-1      t)ne  having  bf 

annuity  and  000  /•  m  money,  to  be  paid  her  immediately   bis  wiU  gWen 
after  his  death.    Subfequent  to  this,  and  about  an  hour  before  |lJ*,^oney^a' 
his  death,  the  teftator  having  called  to  his  fervant  to  reach   hit  death-bed 
him  his  pocket-book,  took  thereout  two  bank  notes  for  300  /.   Ji„t  to  deiiTef 
each,  and  another  note  for  100/.  (not  being  a  caih  note,  or  *** ^'*„7' niro*** 
payable  to  bearer)  all  which  notes  he  ordered  his  fervant  to   buk  notes,  pajo 
deliver  to  his  wife  (then  prefent)  adding,   that  he  had  not  *aou«hBg^* 
done  enough  for  hen     But  the  wife  for  fome  time  declined  600  h  faying,  ht 
taking  thefe,  having,  as  flie  faid,  enough  already,  and  for  that  enough  for  hit 
it  would  injure  their  fon,  who  •  was  the  refiduary  legatee  in  J*"^*  1 5*"* 8^*^ 
the  will.     Neverthelefs,  at  length  (he  was  prevailed  on  by  her  and  ihaii  noc 
hufband  to  accept  of  the  two  bank  notes,  and  alfo  the  other  ™^nt*o?the 
note.     After  which  the  teftator  by  word  of  mouth  gave  her  former  legacy « 
his  coach  and  a  pair  of  his  coach-horfes,  bidding  three  wit-  life-time. 
nefles  then  prefent  take  notice  of  it,  and  that  he  was  in     [  *3S7  ] 
his  fenfes,  who  accordingly  made  a  memorandum  thereof  in 
writing. 

^ 

On  a  bill  brought  in  the  name  of  the  infant  fon  by  his 
procheln  amy^  againft  the  widow  and  the  executors,  for  an  ac- 
count of  the  te(lator*s  perfonal  eftate,  it  was  infifted  on  be- 
half of  the  plaintiff,  that  fince  by  the  codicil  a  legacy  of  600  /. 
was  given  to  the  wife,  payable  immediately  after  the  te(lator'8 
death,  the  delivery  of  thefe  two  bank  notes  amounting  to  jufl 
the  fum  of  600  /.  was  a  payment  of  fuch  legacy  in  the  tella- 
tor'9  life-time  \  and  with  regard  to  the  other  note  for  100  /• 

which 
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la  every  lonatio 
'  cattOi  mortitj 
dkliterymoft  be 
sude  by  the 
pany  in  hit  laft 
fickneft,  aodic 
mn  be  to  a 
wiM»  bciBf  in 
Batare  of  a  Ic- 
fpcytbtttiice^ 
■et  be  proved 
with  the  wilU 
(#]  Set  vol  !• 
44t.    Liwlbn 
v.Lawfon. 


which  was  not  payable  to  bearer^  that  was  merely  a  cJ!»/e  frt 
oBiotty  and  confequently  could  not  pafs  by  a  delivery  thereof^ 
Alfo  as  to  the  coach  and  horfes,  thefe  were  not  dclivcted  in 
the  tellator's  life-time,  for  which  reafon  the  widow  could  have 
no  claim  to  them* 

Mafterofthe  Ralls  :  The  gift  of  the  600  /.  contained  in  the 
bank  notes  was  a  donatio  caufa  mortis^  which  operates  as  fuch 
though  made  to  a  wife,  for  it  is  in  nature  of  a  legacy,  but  need 
not  be  proved  [a)  in  the  fpiritual  court  as  part  of  the  teftator^s 
Will.  Neither  are  gift$  of  this  kind  good,  unlefs  made  by  the 
party  in  his  lad  ficknefs.  ( i }  And  though  in  the  principal  cafe 
the  fum  be  the  fame  with  the  600 /•  money  legacy  given  by 
tlie  codicil,  yet  the  manner  of  giving  thefe  notes,  together 
with  the  exprcflions  •  then  made  ufe  of  by  the  husband,  de- 
claring that  he  had  not  fufficiently  provided  for  his  wife, 
manifeftly  (hew  them  to  have  been  defigned  as  additionaL 
On  the  other  hand,  the  wife  by  declining  at  firft  to  accept  of 
them,  appears  to  have  been  no  craving  woman. 

But  then  as  to  the  note  for  1 00  /.  which  was  merely  a  cbofk 
en  aSlion^  and  mud  ftill  be  fued  in  the  name  of  the  executors^ 
that  cannot  take  efie£k  as  a  donatio  caufa  mortis^  in  as  much  at 
no  property  therein  (2)  could  pafs  by  the  delivery,  much  left 
can  the  widow  be  intitled  to  the  coach  and  horfes,  of  which 
there  was  no  {a)  delivery  in  the  teftator's  Ufe-time.  (3) 

or  hia  order. 


nere  cannot  be 
m  lift  or  a  bond 
m  chofe  en  ac- 
tion by  way  of 
donatio  ciufa 
aortit.    Nci- 
thercaaany 
thing  optrate  ai 
fbch  without 
having  been  de* 
livercd  ia  the  teftator^t  life  time  by  bii 


(a)  Admitting  the  coach  and  horfes  ^ot  to  pafs  to  the  widow  by  way  oi  donatio 
tau/a  mortlsy  why  Could  ihe  not  be  intitled  to  them  as  by  a  nuncupative  will  ? 

which  cafe  was  aftcrwardt 


(i)  Sed  vide  ^r/i(ffo».  Lib.  2.  c.  26. 
Jones  y.Selfy^  Pre.  Cha.  300.  fTardv. 
Turner,  t  Vex.  439. 

(2)  In  Law/on  v.  Law/on,  ante,  i  vol. 
441,  it  was  determined  that  a  bill 
drawn  by  the  teftator  upon  his  banker 
in  favour  of  his  wife,  and  delivered  by 
the  teftator  upon  his  death- bed  to  the 
wife»  operated  as  an  appointment  of  fo 
nnch  money  to  the  wife»  to  take  effed 
after  the  hufband't  death.  But  the  court 
in  that  cafe  relied  upon  fo  many  far- 
iicular  drcumftances,  that  it  does  not 
feem  to  have  afibrded  any  general  prin- 
ciple. Videa  Vez.  441.  In  Snelgravo 
^.Bailij^y  3  Atk.  214.  Lord  Hardwich 
held,  that  the  delivery  of  a  Sond 
amoOAtcd  10  a  gift  {<an/£  mortis)  of 


the  debt; 

confidered  by  his  Lordfliip  in  Wmrd"^. 
Turner,  2  Vez.  442,  and  diftingniflied 
from  the  cafe  of  a  note,  ^^ere^  Whe- 
ther the  delivery  of  a  mortgage  deed 
will  amount  to  a  gift  of  the  money  due 
on  the  fecurity?  Vidt  Richards  v.  Sj^aeo^ 
cited  2  Vez.  436*  HaJlell  v,  Tymte^ 
Amb.  J 18.  In  If^ard  v.  Turner,  ab. 
fup.  Lord  Hardwicke  (after  a  fuH  con- 
iideration  of  the  nature  of  theie  gifts* 
and  the  delivery  requifite  to  give  them 
efFed)  determined,  that  the  delivciy 
of  receipts  for  S.  S.  Annuities  did  not 
amount  to  a  gift  of  the  annuities  theoi- 
felves. 

(3)  Reg.  Lih.B.  i734-fol-S3$- 
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King  verfus  King  &  Ennis. 

On  an  Appeal  from  a   Decree  at  the  Rolls. 


Cafe  96. 


Lord  Chancelloc 
Talbot.  ' 


^  I  ^  H  E  bill  v'as,  that  a  mortgage  made  by  the  teftator  of  a 
JL      copyhoki  dcvifed  to  his  i^cphcw,  might  be  difcharged 
^o«ut  of  the  perfonal  eftate  of  the  tcilator,  and  if  that  not  fuffi- 
^ient,  out  of  the  reft  of  the  real  ellatc. 


M  fley  192. 
a  Eq.  Ca  j\h» 
a34.fl.  11. 
a55.pl.  5. 
An  etjuity  of 
redemption  of  1 
copyhold  max 
(kedevifei  without  being  Airrendeied  to  the  ufe  of  the  wili» 


The  teftator  Thomas  Ktng^  fcifed  in  fee  of  fome  freehold    Every  mort- 
Iknds,  and  alfo  of  fome  copyhold  lands  in  Hackney  in  Middle/ex,   J^J'^ant^  of  ""^ 
liad  mortgaged  the  copyhold  for  550  /.  to  the  dcfeodant  £//////,    ^^^^  »«  p*v  the 

«  1      .        1  1       /■  •  I  .  money,  implies 

who  was  admitted  upon  the  laid  mortgage.  ,  iowi,andevery 

loan  implies  a 
debt  s  therefore  an  heir  of  a  mortgagor  fhall  compel  an  appUcatirni  of  the  perfonal  eftate  to  pay  offa 
aortgageyootwithftdnding  there  w^s  no  covenant,  &c.  fium  the  mortgagor. 


The  tcftator  made  his  will  dated  the  firft  of  July  1730, 
whereby  reciting,  that  he  had  furrendered  the  copyhold  to  the 
ufc  of  his  will,  he  devifed  the  copyhold  prcmifl'es  to  his  ne- 
phew the  plaintiff  and  his  heirs ;  and  after  all  his  debts  pnid, 
he  dcvifed  all  the  reft  and  rcfidue  of  his  eftate  real  and  per- 
fonal to  his  fon  the  defendant  Thomas  King  and  his  hcirs>  Icav- 
iiig  his  faid  fon  executor. 

The  plaintiff  the  nephew  brought  his  bill  againft  the  tefta-r 
tor's  fon  and  the  mortgagee,  fetting  forth,  that  there  was  a 
bond  for  the  payment  of  the  mortgage  money,  which  the 
nx>Ttgagee  by  his  anfwer  confeffed,  (and  note,  this  bond  was 
admitted  at  thie  hearing  at  tlic  Rolls)  and  the  words  of  the 
will  being,  <'  that  after  all  die  teftator's  debts  paid,  the  reft 
«  and  refiduie  of  all  his  real  and  perfonal  eftate  fliould  go  to 
««  his  fon  ;••  this  was  faid  to  import,  that  (a)  till  all  the  debts 
were  paid,  nothing  was  devifed  to  fuch  fon ;  or  that,  when 
the  debts  ftiould  be  paid,  then  and  then  only  he  fliould  be  in* 
titled  to  the  refidue  of  the  teftator's  real  and  perfonal  eftate. 
Whereupon  his  Honor  decreed,  that  firft  the  perfonal  eliatc 
(hould  go  to  pay  off  this  mortgage  debt,  and  afterwards  the 
real  eftate  devifed  to  the  fon,  and  then  the  rents  and  profits  of 

Vol.  III.  U  the 
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A  df  vifc  of  one's 
Und   a  ter  debts 
paid,  is  a  charge 
of  the  debts  on 
the  land. 
(a)  Sec  Harrit 
▼.  Ingledcw, 
ante  9  u 
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the  real  eftate  that  had  been  received  by  the  fon  (ince  the  fa« 
therms  death.  « 


And  now  upon  an  appeal  by  the  defendant  the  fon,  he  did 
not  bring  the  mortgagee  to  hearipg,  and  it  was  neither  proved 
that  the  tcftator  had  furrendered  the  copyhold  to  the  ufe  of 
his  wiJl,  nor  that  there  was  any  bond  or  covenant  for  the  pay- 
ment of  the  money ;  confequently  it  was  objeScd,  ijiy  That 
C  360  ]  the  copyhold  was  not  well  devifed  by  the  will.  And  idly. 
That  this  was  no  debt ;  and  in  the  cafe  of  the  Saah-ft/i  loans 
it  had  been  folemnly  determined,  that  the  borrowers  were  not 
[pcrfonally]  liable  to  pay  the  money  borrowed ;  and  that  in 
tlie  cafe  now  under  confideration,  a  very  great  hardfliip  was 
endeavoured  to  be  thrown  upon  an  only  fon,  who,  were  he  to 
pay  this  mortgage  debt,  would  be  left  deditute ;  wherefore 
the  demand  wa5  not  to  be  favoured  in  equity. 

To  which  it  was  anfwered,  and  fo  ruled  by  the  court,  that 
where  ^  copyholder  has  mortgaged  his  copyhold  and  the  mort- 
gagee is  admitted,  as  in  the  prcfent  cafe,  the  mortgagor  not 
having  the  legal  eftate  of  the  copyhold  in  him,  has  no  eftate 
that  he  can  furrender,  and  therefore  may  (i)  devife  tlie  copy* 
hold  premifies  without  any  furrender. 

As  to  the  fccond  point,  the  court  was  of  opinion,  that  every 
mortgage  implies  a  loan,  and  every  loan  implies  a  debt  j  and 
that  though  there  were  no  covenant  nor  bond,  yet  the  per- 
fonal  eftate  of  the  borrower  of  courfe  remains  liable  to  pay  off 
the  mortgage ;  and  for  this  was  cited  a  decree  of  the  Lord 
Harcourty  in  the  cafe  of  the  mortgage  of  a  Chip,  where  the  (hip 
was  taken  at  fea,  and  there  was  no  covenant  for  payment  of 
the  money  -,  and  though  the  (hip  could  not  properly  be  faid 
to  be  in  nature  of  a  pawn  or  depojitumy  fince  the  mortgager 
had  failed  with  the  fame  to  fea ;  neverthelefs  the  executors  of 
the  mortgagor  were  decreed  to  pay  the  money  for  which  the 
(hip  was  mortgaged.     Which  cafe  the  Lord  Chancellor  (aid 


(i)  The  fame  point  was  determined  Sburmer,  i  Atk.  390.    Tuffneliv,  Pm^e^ 

(inter  aP)  in  the  cafe  of  Struikvicie  v.  2  Atk.  37.  and  Barnard.  9.  S.  C.     Cdr 

Sttud'Wtchy    by   the  Lord  Chancellor  v.  £////©«,  3  Alk.  73.     MeuY.  PmiUmy 

Parker^   Pa/cb^  17  20.     So,    GreenblH,  I    Vez.    121.      Macnamara   V.   ^mf'* 

V.  Grtinhill,  2  Vcrn.  680.    Macey  v.  1  Bro.  Cha.  Hep.  481. 


he 
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he  well  remembered,  and  that  it  was  fo  in  the  cafe  of  IVi'l/b 
(a)  mortp^ages,  where  no  day  certain  is  appointed  for  the  pay- 
ment, but  the  matter  left  at  large ;  and  that  with  regard  to 
what  had  been  faid  of  the  South-fea  loans,  it  had  been  always 
taken,  that  the  company  gave  credit  to  the  (lock  only  that  was 
pledged,  and  took  no  notice  of,  nor  made  the  Icafl  enquiry 
after,  the  ability  or  cirumfliances  of  the  borrower,  hut  depend- 
ed intirely  upon  the  ftock. 

Wherefore  the  decree  of  the  Rolls  was  afTirmed  upon  thefe 
two  points,  (viz.)  that  one  may  devifean  equity  of  redemption 
of  .a  mortgage  of  a  copyhold  without  having  furrtndercd  it  to 
the  ufe  of  the  will ;  and  alfo,  that  every  mortgage  implies  a 
debt,  for  which  the  mortgagor's  perfonal  eftate  is  liable,  al- 
though there  be  no  bond  ( i )  or  covenant  for  the  payment  of 
the  mortgage  money.   (2) 


KiNC  V. 
King. 

(d)  Vol.  I.  291. 
All  the  South- 
fea  loam  were 
advanced  on  the 
credit  of  the 
ftock,  without 
inquiring  after 
the  ability  of 
the  borrower* 


( 1 )  Vide  Ho^'tlN.  Price,  ante,  1  vol. 
294- 

(2)  Reg.  Lib.  A.  1733.  fol.  528. 
and  1734.  fol.  450.  Et  vide  SerU  v. 
&.  Ekjf  ante,  2  vol.  3ji6.     Gallon  v. 


Hancock,  2  Atk.  424.  Marchiouefs  of 
Ta'jtedaU  v.  Earl  cf  Coventry,  1  Bro. 
Cha.  Rep.  240.  Fhilips  v.  Pkilipt, 
2  Bro.  Cha.  Rep.  273.  Ajiley  v.  Earl 
of  Tanker  LtlU,  3  Bro.  Cha,  Rep,  545. 


Cafe  97. 
Lord  Chancellor 

Talbot. 
After  an  award 
made,  it  i«  too 
lace  to  confirm 
the  fubmiflion 


good  within  tho 
aft  of  9  &  10 
W.  3.  cap.  15. 


Spettigue   vcrfus  Carpenter. 

ON  a  bill  to  fet  afide  an  award,  the  cafe  was  :  There  were 
fcvcral  dated  accounts  between  the  plaintifFand  defcnd- 
aiit,  whereby  confiderable  fums  were  due  from  the  defendant 
to  the  plaintiff,  but  the  arbitrator  without  regard  to  any  of  fo  at  to  make  it 
thefe  dated  accounts,  made  up  an  account  in  his  own  way, 
bringing  in  the  plaintiff  indebted  to  the  defendant  25  /.  and 
awarding  the  former  to  affign  over  to  the  latter  a  mortgage 
which  he  had  on  the  other's  edate,  upon  which  mutual  re- 
leafes  were  to  be  eiven. 

^  [  3^*  ] 

The  plaintiff  underdanding  what  award  the  arbitrator  was  h  ***">  fubmiti 

about  to  make^  fent  a  mefienger  about  two  or  tliree  days  be-  dtfued  the  ar-  ' 

fore  the  time  for  making  the  award  was  expired,  to  let  the  ^^[^^  hi,**.!*' 

^Urbitrator  know,  tliat  tlie  plaintiff  defired  him  to  defer  making  ward  until  he- 

bis  awards  until  he  fliould  talk  with  him  about  his  demands,  bimasto'fome 

things  which 
the  arbitrator  took  to  be  againft  him  \  though  this  was  within  two  or  three  daya  before  the  time  for 
vukiof  ihe  award  was  ou:,  ycc  the  requeil  not  being  complied  with,  the  award  was  held  ill. 


Ua 


to 
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•  to  Aipport  the  dated  accounts,  and  know  what  ob]e£lions 
were  made  againft  them.  However,  the  arbitrator  would  not 
defer  making  the  award.  The  fubmiflion  was  confirmed  by 
an  order  of  the  court  of  chancery,  but  fuch  confirmation  ifc-as 
after  the  award  was  made. 

For  the  defendant  it  was  infided,  that  this  fubmiflion  being 
confirmed  by  an  order  of  tlie  court,  purfuant  to  the  ftatute  of 
the  9th  and  i  oth  of  ^. 3.  cap.  1 5.  it  could  not  be  fct  afide,  but 
for  corruption,  or  feme  other  undue  means ;  and  that  in  point 
of  time  the  party  was  confined  to  rpake  his  complaint  even  as 
to  that,  before  the  end  of  the  next  tern;  after  tliC  award  was 
made. 

The  Lord  Chancellor  called  for  the  a£t,  and  having  read  it^ 
took  notice,    ly?,  that  it  is  thereby  provided,  that  where  ihc 
fubhiiiriou  is  confirmetl  by  rule  of  court,  the  award  xkaajball 
be  made  Ihall  be  conclufive  to  both  parties,  and  the  perform- 
ance  of  it  inforccd  by  procefs  of  contempt  of  the  court  \  fq 
that  within  this  a£):,  the  confirmation  mud  be^ri^  to  ^e  mak- 
ing of  the  award,     arf/;',  That  with  regard  to  the  time  within 
which  the  complaint  was  to  be  made,  it  was  in  this  cafe  im- 
poiTible  for  the  party  to  apply  within  a  term  after  the  award 
made,  becaufe  the  fubmiflion  was  not  confirmed  by  an  ordcy 
of  this  court  until  the  end  of  the  next  term  after  malung  the 
award.     3^/);,  That  with  refpccl  to  the  reafons  allowed  by  the 
ncl  for  fctting  afide  th^*  award,  they  are  corruption,  or  other 
ur.duc  nicims.     Now  it  was  acting  unduly  to  proceed  in  mak- 
ing the   award,    wLen  the  plaintiff  had  defired  to  be  heard 
againft  the  arbitrators  determining  in  contradidlion  to  fo  manj 
ftated  accounts. 

r  3^3  ]  And  though  it  was  anfwered,  that  this  was  within  two  ot 

three  days  before  the  time  for  making  the  award  expired,  and 
with  an  intent  that  no  award  fliould  be  made  \  and  though  i 
did  not  appear,  that  the  plaintiff  was  ready  to  be  heard  withi 
the  time  ;  yet,  forafmuch  as  here  feemed  to  be  juft  ground  f 
the  plaintiff  to  dcfire  to  he  heard,   and  in  regard  it  would 
difficult   to  affign  a  reafon  for  rcjcfting  fo  many  ftated 
counts,   fo  lately  allowed  and  paffed  between  both  the  / 
mitting  parties,  the  court  fet  afide  the  award  with  cods.  ( 

(1)  Reg.  Lib. B.  1734.  foh492. 


s 
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Sir  Edward  Bettifon  verfus  Albinia  Farringdon  <^afe  98. 

and  her  two  Sifters.  ^"tx?.*"""*' 

The  plaintiff 

I R  Ed%uard  Bettifon^  dcceafed,  was  tenant  in  tail  of  a  con-  cUim-d  by  vir- 

fiderable  eilate  in  Kent^  remainder  in  tail  to  the  plain-  ^^^  m  uii  *- 

tifTd  father,  remainder  to  Sir  Edward  Bettifon.   deccafcd,  in  P«^*?*  °"  J«- 

fee.     Sir  Edward  Bettifon^  did  by  leafe  and  releafc  make  a  dying  without 

tenant  to  the  pracipe^  and  fuffer  a  common  recovery,  declaring  Jhrhdr  nulcof 

the  ufes  to  himfeif  and  his  heirs  :  after  which,  on  his  dying  the  family.  Th« 

/*  ,        .  1  .  rt'  1        t    r       1  1.1  #*  /I  defendants  were 

mteitate  and  without  mue,  the  defencants^  his  three  niters,  fitiert  anb  hcirt 

entered  on  the  premifles  ;  and  now  on  the  death  of  the  plain-  f^"*"//^^/]!? 

tiff's  father,  the  prefent  Sir  Edward  Bettifon  brought  a  bill  to  and  by  their  anf- 

difcoVet  what  title  the  defendants  had,  who  by  their  anf^er  that  their  bro- 

(heWcd,  that  their  brother,  the  late  Sir  Edward  Bettifon,  did  €x-  Jl^Vaii'*f«ff*Jcd^ 

ecute  the  faid  le^ife  and  releafe,  and  alfo  fUffered  this  tecoyery  to  •  recovery,-  de- 

fhe  ufe  of  himfeif  in  fee,  referring  to  the  deeds  in  their  cuftody.  toTwcif  in  * 

fee,  and  refer 
to  tbe  deedi  in  their  cuftody  ;   the  court  ordered,  befort  the  h?aring,  the  defendants  to  leste  with 
their  clerk  in  court  the  deeds  making  Che  tenant  to  the  precipe,  and  leading  the  ofcs  of  the  recot ery. 

The  plaintiff  on  motion,  without  notice^  obtained  an  order  [  364  ] 
£rom  the  Mailer  of  the  Rolls,  that  the  defendants  Ihould  pro- 
duce, and  leave  with  their  clerk  in  court,  the  leafe  and  releafe. 
Upoti  which  I  moved  the  Lord  Chancellor  to  difehargc  fuch 
order,  for  that  as  the  defendants  were  fifters  and  heirs  at  law 
to  Sit  Ednuard  Bettifon  lately  deceafed,  and  alfo  heirs  to  Sir 
Edward  Bettifon^  the  firft  anceftor,  and  claimed  under  a  com-* 
mon  affurance,  the  court  would  not  affift  ( i )  the  plaintiff  in 
picking  holes  in  their  title,  nor  compel  them,  at  lead  not  be- 
fore the  hearing,  to  produce  their  deeds ;  that  both  parties 
Irefe  volunteers,  in  which  cafe  it  was  ndt  ufual  for  the  court 
to  interpofe,  or  give  the  lead  affiftancc  to  either. 

Lord  Chancellor :  Though  both  parties  are  tolunteers,  yet  it 
is  of  fomc  weight,  that  the  {a)  honour  of  the  family  is  defcend-  («)  See  vol.  2* 
edon  the  plaintiff  ^  and  as  at  the  hearing  you  admit  the  court  '^^' 
would  do  what  has  been  defired,  fo  it  is  for  the  benefit  of  all 
pardes,  that  it  ihould  be  done  before  the  hearing ;  for  if  the 
deed  be  a  proper  one  to  make  a  tenant  to  the  pracipe,  the 
_^^ -  •     ' 

(1)  Buikn  V.  Dney  z  VfZ.  445, 

U  3  flaintiff 


364 


Bettiion  9. 

i  <%KftlNCOuN. 
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plaintifT  will  go  no  further,  which  will  put  an  end  to  the  fmr. 
And  the  defendants,  by  referring  to  the  deeds  in  their  anfwcr, 
have  made  them  (a)  part '  thereof.  Wherefore  I  think  the 
order  that  has  been  made  at  the  Rolls  a  reafonable  one,  and 
will  not  fet  it  afide. 


(tf)  S^u^ere.  Whether  the  bare  referring  to  a  deed,  without  fciiing  it  forth  m 
hi^c  vtibay  will  make  it  part  of  the  aniwer  ?  and  fee  anc'  35.  the  caie  of  Huljcm 
verfus  the  Earl  rf  Wanin^ton. 


C  3^5  3 
Cafe  99. 

Lord  Chancellor 
Talbot. 


Chaplin  verfus  Chaplin. 


JpO  RT  E  R  Chaplin^  on  his  marriage  with  Ann  his  wi£c> 
fettled  a  confiderable  eftate  of  inheritance  on  himfelf  for 

One  hai  a  fon 
and  three  daugh* 
ten,  and  ii  fei- 
fed  of  fome 
lands  in  fee,  and 
of  ochert  inuil, 
and  by  hit  will 
devifet  his  fee« 
iimple  lands  to 
his  daughters, 
and  dies  leaving 
all  his  children 
infants.     His 
widow  talces  the 
profits  of  bath 
ef^Atcs,  as  guar- 
dian CO  her 
children  \  and 
in  a  bill  biought 
by  the  fon  and 
daughters  a- 
gainlt  th?  rro- 
thcr,  for  an  ac- 
count of  the 

perfonal  eflatc  and  of  the  rents  and  profits  of  the  real  cftatr,  the  mother  fwears,  that  (he  has  paid  bood 
debts  due  from  tiie  tedator  out  oK  the  intailH  edatcs,  and  afterward  dies  infolvent.  As  the  aafwef 
cannot  be  re4d  again  ft  the  daughters,  and  there  is  no  other  evidence,  and  fince  the  guardian  ought  ts 
have  paiil  the  bonds  only  out  of  the  fee  fimple  cHate  j  payment  fhail  be  intended  Co  hare  been  nadt 
only  out  of  the  fund,  which  ought  to  have  bo/ne  it. 

His  widow  entered  as  guardian  to  her  fon,  and  alfo  to  her 
three  daughters,  upon  their  fcvcral  e Rates,  and  in  her  anfwer 
to  a  bill  brought  by  her  infant  children  to  have  an  account  of 
tliC  real  and  perfonal  eflatc  of  her  late  hufband  Porter  Ctapliftf 
ihc  fwore,  tliat  (lie,  during  the  infancy  of  her  fon  and  daugh- 
ters, received  the  rents  and  profits  of  the  eftate  fettled  on  the 
Ion,  and  of  the  fee-limplc  ellattr,  that  was  devifed  to  the 

daughter^ 


life,  remainder  as  to  part  on  his  wife  for  a  jointure,  remainder 
as  to  the  whole  upon  the  firft,  a!>d  every  other  fon  of  the  mar- 
riage in  tail  male,  with  remainders  over.     Porter  Chaplin^  had 
one  fon  and  three  daughters,  and  being  fcifed  of  fome  fee 
fmiple  lands,  and  particularly  of  an  eftate  of  about  30/./^ 
antiinn^  not  included  in  the   fettlement,   and  likewife  feifed  of 
a  leafchold  eftate  for  three  lives,  did  by  his  will  devife  alJ  hii 
fee-fimple  lands  (except  the  lands  of  about  30  /.  per  annum)  to 
his  three  daughters  in  fee,  and  gave  feveral  fpecific  legacies, 
without  making  any  difpofition  of  the  lands  of  about  30  /.  ^ 
annum y  or  of  the  leafehold  eftate  for  three  lives,  and  died  in- 
debted by  bond  in  the  fum  of  3000/.  and  upwards,  and  leav- 
ing debts  by  fimple  contracl  to  very  near  the  amount  of  his 
perfonal  eftate,  and  leaving  all  his  children  infants. 
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daugnters,  and  that  out  of  the  rents  and  profits  of  the  fon's     Chaplin  v. 
JettUd  etate^  fhe  payed  the  bond  debts.     Afterwards  the  mo- 
ther died  infolvent. 

Lord  Chancellor :  The  anfwer  of  the  mother  cannot  be  read 
sigainft  the  daughters,  who  do  not  claim  under  her  5  it  cart 
only  be  read  againft  herfcif  and  her  reprefentatives  ;  and  fincel 
it  is  not  read  to  charge  her,  but  to  charge  her  daughters,  it 
cannot  be  read  at  all. 

But  then  it  being  infifted,  that  the  bonds  being  paid  out  of 
the  fettled  eftate  belonging  to  the  fon,  the  mother's  admini- 
(Irator  fliould  ftand  in  the  place  of  the  bond  creditors,  and  be 
intitled  to  recover  the  money  againft  the  fee-fimplc  eftate  de- 
vifed  by  the  teftator,  the  obligor  in  thefe  bonds,  to  his  three 
daughters,  and  confciquently,  by  the  ftatute  of  fraudulent  de- 
vifes,  liable  to  the  payment  of  the  bond  debts. 

Lord  Chancellor  :  The  anfwer  of  the  mother  not  being  to  be 
read  againft  the  daughters,  and  there  being  no  other  evidence, 
I  will  prefume,  tliat  the  mother  applied  the  rents  and  profits  of 
the  daughter's  eftate  towards  the  payment  of  thefe  bonds,  as 
far  as  the  fame  would  extend ;  for  this  is  what  in  juftice  (he 
ought  to  have  done,  in  as  much  as  the  fents^  lict  of  the 
lands  devifed  by  the  obligor  wete  liable  to  the  bonds  in  the 

•  devifees'  hands,  and  the  rents  of  the  lands  fettled  on  the  fon 
were  not  liable:  this  I  will  rather  prefume,  than  that  ths 
mother  did  what  (he  ought  not  to  have  done,  in  applying  the 

,  rents,   Isfc.  of  the  fon's  eftate,  that  Was  fettled,  towards  the 
difchargc  of  thefe  bond  debts,  to  which  it  was  not  liable* 
And  his  Lordfhip  declared  it  was  not  material,  whether  (he     [  367  3 
did  in  fa£k  apply  thefe  rents,   te'r.  of  the  daughter's  eftate  to- 
wards the  bonds ;  for  ftill  thefe  rents,  tic.  when  received  by 
the  mother,  fhall  be  taken  to  rcimburfe  her  what  (he  had  paid 
out  of  the  fon's  fettled  eftate  to  the  bond  creditors ;  for  tliis 
money  was  at  home,  when  received  by  the  mother,  and  muft 
go  towards  reimburfing  her,  and  finking  her  demands  arifing 
by  her  having  paid  the  bond  debts.    It  was  further  held  by-the   ^^%^]lf^^A 
Lord  Chancellor,  th^t  the  lands  permitted  to  defcend  to  the    ^^^^^ »»  ^^c  of 
fon,  the  heir  at  law,  muft  be  liable  to  the  bonds  in  the  firft   ^n'if^hiMi 

he  devifct  Co 
J.  S.  ind  other  part  he  permttt  to  delccnd  to  his  heir  j  the  landi  defcended  fliall  io  the  fiift  place  be 
Jieble  to  pay  the  boodt. 

U  4  place 
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CiiArLtTf  tf.      place  [A],  before  the  lands  devifed  to  the  daughters^  and  bc^ 
fore  the  fpccific  legacies. 

In  tlie  next  place,  there  arofe  a  queftion,  whether,  as  ilx 
leafehold  cftate  made  to  the  father  for  three  lives,  came  to  the 
fon  on  the  death  of  the  father,  the  parol  fhould  not  demur 
during  the  infancy  of  the  fon  ? 

Whereupon  his  Lordfliip  held,  that  in  the  cafe  of  lands  in 
[  368  ]  fee  defcending  on  an  infant,  the  parol  (hall  demur  (2)  in  equity 
^'a *  ""d  h ''"*  as  well  as  at  law;  becaufe  an  infant  is  equally  incapable  of 
hcirt  for  three  defending  himfelf  in  one  court  as  in  the  other ;  and  the  equi- 
hi7hdfd<if  not  ^^^^^  ^^^^^  ^^y  ^^  ^^  ^^  great  value  as  the  legal ;  but  where  a 
take  by  dcfcent,    j^afgf  jg  made  to  a  man  and  his  heir^,  durinc  three  lives,  the 

fo  a«  to  have  hit  1      1  ti      1   r  1  r 

•gc,  or  to  mtke  heir  does  not  take  by  [B]  defcent,  but  as  a  fpecial  occupant, 
inur^*but  takei  ^^^  ^^^^^^  fpecial  occupancy  was  not  liable  to  pay  debts, 
M»  fpecial  occu-     until  the  ftatute  of  frauds  made  it  alfets  ;  and  though  it  be 

pant :  cho*  had 

it  been  in  the        Called  a  dcfccndible  freehold,  it  is  not  really  a  defcent,  being 

In^fecVfccnd-  "^  ^^^^  ^^^"  ^^  ^'^^""^  '^^^  ^^"  ^  (^)  dcfignation  of  any  other 
ingonaninf.int,  perfon  by  name  to  enjoy  the  eftatc  for  three  lives,,  after  the 
hite^dTmurrcd     death  of  the  father,  inllead  of  the  heir  at  law*  {3) 

in  equity  at 

well  at  at  law.      (a)  Ante  263.     Low  v.  Burron. 

[A]  The  reporter  here  adds  the  following  note  :  the  rcafon  why,  where  amao 
dies  indebted  by  bond,  and  devifes  fome  lands  to  y.  S*  and  leaves  other  lands  to 
defcend  to  the  heir  at  lav/,  not  ir.eniioning  them  in  his  will,  the  lands  defcending 

.  to  the  heir  Ihall  be  fir  11  applied  to  pay  the  bond  debts,  is,  becsufe  the  applying 
the  lands  devifed  toy.  S.  to  pay  the  bond  debts,  would  difappoint  the  vvjlj,  which 
equity  will  not  permit,  it  it  can  be  avoided  ;  whereas  it  no  way  difappoints  the 
will  to  fay,  that  the  lands  not  mentioned  Ihouid  be  in  the  firll  place  liable  to  pay 
the  debts.  But  it  feems  it  would  be  othcr^^ife,  if  the  tcilator  had  devifed  the 
lands,  though  to  his  h'?ir  at  law;  for  though  fuch  devifc  were  void,  (as  to  the  pur- 
pofeof  making  the  heir  take  otherwife  than  by  dercrni)yet  it  fliew:.  the  legator's 
intent,  that  the  heir  fhould  have  this  land  ;  and  therefore  (1  take  it)  the  devifed 
lands  to  7-  ^-  *"^  the  other  bnJs  deviled  to  the  heir  at  law,  fnall  in  this  lall  cafe 
contribute  in  proponicn  to  p:iy  the  bond  debts.  Alio,  for  the  abuve  mentioned 
reafon,  (1  Ihoald  think)  the  lands  permitted  to  defcend  to  the  heir  at  Jaw,  and 
not  mentioned  in  the  will,  Ihall  be  applied  to  pay  the  l>ond  debts  before  a  fpc- 
cifick  legacy,  Iclt  cthcrwife  the  teftator's  intention  fliould  bedifappointed  (i). 

[B]  hor  the  fame  rcafon,  where  a  difleifor  makes  a  leufe  to  a  man  and  hb heirs, 
during  the  life  of  J.  vV.  and  the  leifee  dies,  living  J,  S,  this  fhall  not  take  away 
the  entrv  ot  ihe  diffeiree.      i  iW.  239. 

(l)  Vide //^av7/v.  /V;V^, ante,  i  vol.      Davijln  v.  GMnnL  Gilb.  66.     Scartb 
2q\y  note,    /.''vs:  v.  i^iot,  ante,  i  vol.      v,Co//on,  Ca.  tcmp.Talb.  198.     Uit- 
40;.     ^/i;b«  v.  iv.r/,  an(e»  1  vol.  67 S.      //^7<-  v.  UicJalc,  3  Atk.  117. 
(yXf,rl  V.  Mr.'J,  ante,  i  vol.  693.  (3)  Reg.  Lib.  A.  1734.  fol.  59^  by 

(:)\  iJo  Otf.iW  CVi.:7/f,  1  Vera.  173.      the  name  of  Cki/>/':ti  r.  ^jjcougb. 

LaWf 


CHAVLIIf  «. 
CMAtLIM. 

An  allowance  of 
maintenance  to 
a  guardian  mttft 
be  in  regarJ  lo 
what  the  infanC 
then  had,  an4 
not  to  what  h\h 
in  afterwards. 
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Laftly  in  the  principal  cafe,  the  three  daughters  had  two 
ieveral  fums  of  io»ooo/.  left  them»  to  take  efFe^  on  their 
father  Porter  Chaplin's  dying  without  iflue  male  that  fliould 
attain  the  age  of  twenty-one,  charged  on  feveral  terms  for 
years  commencing  on  that  contingency ;  but  the  daughter* 
had  otiierwife  very  little  to  fubfift  on ;  and  the  mother  had  a 
very  plentiful  jointure  of  about  looo/.  per  annum^  out  of 
which,  for  feveral  years,  the  daughters  were  maintained  \  and 
on  the  fon's  dying  without  iflue  male  before  twenty-one,  the 
daughters  became  intitled  to  the  additional  fums  above-men- 
tioned ;  whereupon,  after  the  mother's  death,  on  an  account 
taken  of  her  affets,  her  adminiftrator  demanded  a  liberal  aU  [  j^p  ] 
lowance  for  the  maintenance  of  thofe  daughters,  who  were 
now  fo  plentifully  provided  for. 

But  by  the  Lord  Chancellor :  The  allowance  to  be  made  to 
the  mother  for  maintenance,  muft  have  regard  to  what  the 
daughters  were  intitled  to  at  the  deatli  of  their  father ;  and, 
until  the  contingency  fell  in,  (hall  not  exceed  tlie  income  of 
fuch  their  original  portions. 


Margaret  and    Ann  Tourton  verfus    Flower 

&  ar. 


Cafe  loo. 


70  HN  Claud  Totirton^  a  great  banker  at  Paris^  made  his    LoH  chancellor 
will,  and  thereby  gave  feveral  legacies,  and  made  one      ^«-»ot- 
Thelufon,  a  French  protcftant,  refiduary  legatee,  and  one  //iiw-    ^t.  pi.  9. 
mond^  an  advocate  of  the  parliament  at  Paris^  executor,  and 
died. 

The  teftator  had  two  brothers,  who  were  both  dead  •,  but 
each  of  them  left  a  fon,  who  were  (or  at  Icaft  alledged  they 
were)  next  of  kin  to  the  teftator  Tourton  •,  and  thefe  two 
nephews  commenced  a  procefs  at  Paris^  to  fet  afide  this  will, 
pending  which  fuit,  both  the  nephews  died,  and  their  mothers, 
the  now  plaintiffs,  took  out  letters  of  adminiftration  to  their 
refpeflive  deceafed  fons  out  of  the  fpiritual  coi^rt  at  Parh^ 
and  then  proceeded  in  tlxeir  fuit  to  fet  afide  the  will  of  Tour^ 
ton.  Whereupon  a  fentence  was  obtained  to  fet  afide  that 
part  of  the  will,  by  which  the  rcfiduum  was  devifed  to  this 
ThelufoHy  by  reafon  (as  was  faid)  that  he  was  a  proteftant. 

The 
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The  fcntcnce  at  Paris  alfo  ordered,  that  Thdufin  (houM  ac-* 
count  for  fo  much  of  the  afTets  as  he  had  received,  to  the  now 
plaintifFs,  and  deliver  up  to  them  all  fccurkies,  books  and 
writings  relating  to  the  perfonaV  eftate  of  Tourton  the  teftator. 
Harmnond  the  executor  died,  and  one  Pattfier^  took  out  letter* 
of  adminiftration  in  the  prerogative  court  of  Canterbury^  with 
the  will  of  Tourton y  the  banker  annexed. 

And  now  the  plaintiffs,  the  mothers,  brought  their  bill 
againft  the  defendants  Flower  and  Panfter  die  adminiftrator 
with  the  will  annexed,  fliewing,  that  feveral  bonds^  mortgages 
and  fecuritics  belonging  to  Tourton  the  banker,  were  taken  in 
the  name  of  the  defendant  Flower^  for  which  the  defendants 
ought  to  account. 

The  defendant  Floiver  demurred,  there  being  no  reprefcn- 
tative  of  the  tcftator  Tourton  before  the  court ;  for  though 
Panfter^  tlie  adminiftrator  with  the  will  annexed,  was  made  %r 
defendant,  yet  it  did  not  appear,  but  that  Hammond  the  exe- 
cutor had  made  a  will,  and  left  an  executor ;  in  which  cafe 
the  adminiftration  granted  by  the  Archbiftiop  of  CaHterburj  to 
Panfter  would  be  void. 


One  fact  ai  ad« 

miniftrator  of 

J.  S.  without 

Ihewing,  that 

J.  S.  died  in« 

tcftate :  yet  ao 

adntDiftration  taken  out  of  the  ArchbIihop*s  court  (hall  be  intended  to  be  a  good  admin7i!niCioil. 


But  by  the  Lord  Chancellor  :  Here  being  an  admrniftration 
taken  out  of  the  Arclibifliop's  court,  I  will  look  upon  the 
fame  to  be  good. 


[  371  3 

Adminiftration 
granted  in  a  fo- 
reign court  (as 
at  Paris)  not 
taken  notice  of 
in  our  cuurts* 

One  may  demur 
anew  at  the  bar 
ore  tenui,  but 
then  I  on  iu  be- 
ing allowed,  be 
cannot  have  hia 
cotts. 


Then  it  was  faid  for  the  defendant,  that  admitting  the  de- 
murrer to  be  ill,  for  that  there  was  a  reprefentative  of  the 
teftator  Tourton  before  the  court,  ftill  there  wanted  proper 
parties ;  becaufe  there  ought  to  be  adminiftration  taken  out 
by  the  plaintiffs,  the  mothers,  to  their  fons.  Now,  though 
the  mothers  had  obtained  letters  of  adminiftration  in  the  fpi- 
ritual  court  at  Paris^  yet  this  was  notliing  to  the  purpofe,  as 
it  could  not  be  taken  notice  of  in  our  courts  *,  and  tliough,  it 
was  true,  this  was  not  tlie  demurrer  upon  record,  yet  the 
defendant  was  at  liberty  to  demur  at  the  bar  ere  tenus. 

Lord  Chancellor  :  The  defendant  may  demur  at  the  bar  4rt 
tenus ;  and  this  demurrer,  for  want  of  the  plaintiff^  having 
taken  out  a  good  adminiftration  to  their  fons,  is  a  fufHcienC 
caufe,  for  without  it  the  plaintiffs  can  have  no  rights  and  our 

courts 
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courts  can  take  no  notice  of  what  is  done  in  tiie  fpiritual 
court  beyond  fca :  therefore  the  demurrer  muft  be  allowed, 
but  HuUhout  cojis  \  becaufc  the  demurrer  on  record  was  an  ill 
one,  and  the  plaintiiFs  not  to  blame  to  argue  it ;  but  then 
neither  ought  the  plaintlfFs  to  have  cofts,  the  bill  appearing  to 
be  ill,  and  to  want  parties,  forafmuch  as  proper  adminiftrators 
to  the  fons  are  not  before  the  court. 

N9te\  What  is  faid  in  i  Vern,  78,  Dwr^^// vcrfus  Redman^ 
that  cofts  ought  to  be  paid  for  a  new  demurrer  infifted  on  at 
the  bar  eretenus  is  not  now  the  prafticc. 


Tout  TON  V. 

Flowsk. 


Taylor  wrfus  Sharp. 

IN  this  cafe  it  was  laid  down  as  a  rule  by  the  Lord  Chan- 
cellor, that  if  a  decree  be  obtained,  and  that  decree  in- 
rolled,  fo  that  the  caufe  cannot  be  reheard  upon  petition  ;  the 
party  grieved  can  in  no  cafe  fet  afide  this  decree,  or  obtain 
relief  againft  it  by  an  original  bill  \  for  then  the  decrees  of  the 
court  would  *  be  oppofite  and  contrary  the  one  to  the  other, 
which  would  breed  the  utmoft  confufion.  Wherefore  the 
only  remedy  in  fuch  cafe  is  by  bill  of  review,  which  muft  be 
either  for  error  appearing  upon  the  face  of  the  decree,  or  upon 
fome  new  matter,  as  a  relcafe,  receipt,  l^c.  proved  to  have 
been  difcovered  Cnce ;  for  unlefs  this  relief  were  confined  to 
fuch  new  matter,  it  might  be  made  ufe  of  as  a  method  for 
a  vexatious  perfon  to  be  oppreflivc  to  the  other  fide,  and  for 
the  caufe  never  to  be  at  reft.  ( i ) 


Cafe 


X014 


Lord  ChanceUor 
Talbot, 

1  £q.  Ca.  AK 
177.  pi.  19. 
If  a  decree  be 
obtained,  and 
inrolled,  fothtt 
the  caufe  cannot 
be  reheard;  thea 
there  if  no  re- 
medy, botbjT 
bill  of  review, 
which  muft  be 
on  error  appear- 
ing on  tha  face 
of  thjp  decree,  or 
on  fame  new 
matters  at  a 
relcak,  or  a  re- 
ceipt difcovered 
fince. 

[  *37^  ] 


(1)  Vide  Standijb  v.RadJey^  2  Atk. 
177.  GouU  v.  TaKcreii,  2  Atk.  533. 
AVW/  V.  Le  Neve,  3  Atk.  27.    iVortley 


V.  Bir\h$ai;  3  Atk.  809.  and    2  Vcz. 
591.  S.  C. 


Vick  njerfus  Edwards. 


Cafe  102. 


jf    Devifed  lands  to  B.  and  C.  and  the  furvivor  o£  them,   Lord  chwicellor 

and  the  heirs  of  fuch  furvivor  in  truft  to  fell.     The 

eftate  vvras  decreed  to  be  fold,  and  it  being  referred  to  the   !-^^*5*6f^ 

Mafter    to   fee,   whether    the   parties  could    make  a  good   Landi  are  de- 
vifed to  A. and 
B.  and  the  heirs  of  the  furvivor  in  truft  to  fell ;  though  the  ioheritance  be  in  abeyaocei  yet  the  tnif« 
uci  by  a  £ne  may  make  1  gocd  title  by  cAoppel. 

title,  . 
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Vice  v. 


(i)  Brtdftock  ▼• 
Schovely  Cro. 
€«•  434.  543* 
t   373   J 
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tide,  the  Matter  reported  that  the  parties  couM  not  makr  2 
good  title,  there  being  no  fee-fimple  in  the  tniftees,  for  that 
the  remainder  in  fee  could  only  be  vetted  in  the  furvivor,  and 
it  was  uncertain,  which  of  the  two  truttees  would  be  the  fur- 
vivor. 

Whereupon,  exceptions  being  taken  to  the  Matter's  report, 
the  Lord  Chancellor  held,  (i)  that  the  truttees  joining  in  a 
fine  of  the  premilTes  would  pafs  a  good  title  to  the  purchafer 
by  ettoppel  (/?) ;  that  here  the  fee  was  in  abeyance,  and  a«;, 
where  the  eldett  {b)  fon  of  tenant  in  tail  levies  a  fine,  and 
furvives  his  father,  though  he  afterwards  dies  without  iflue, 
yet  this  will  pafs  a  good  titk,  as  long  as  the  tenant  in  tail  has 
iflue,  and  thereby  conclude  the  youngeft  fon,  who  mutt  de- 
rive his  dcfcent  from  the  eldett,  notwithttanding  the  latter  at 
the  time  of  the  fine  levied  had  nothing :  fo  in  the  princip^ 
cafe  it  was  certain  one  of  tliefe  two  truttees  mutt  be  the  fur- 
vivor, and  intitled  to  this  future  intereft  -,  confequently  his 
heirs  claiming  under  him  would  be  ettopped,  by  reafon  of  the 
fine  levied  by  their  ancettor,  to  fay  partes ^nu  nihil  habuerunt^ 
although  he  that  levied  the  fine  had  at  that  time  no  right  or 
title  to  the  conthigent  fee.  (a) 

And  it  being  faid  by  the  counfel,.that  the  heir  of  the  devifor 
would  join  fn  the  conveyance  to  the  purchafer  ;  his  Lordfliip 
replied,  that  the  heir's  joining  would  fupply  tlie  want  of 
proving  the  will,  but  that  in  every  other  refpecl  it  would  be 
void.  And  the  next  day  his  Lordfliip  cited  the  cafe  of  Wioli 
verfus  LoiveTy  in  Pollexfah  R* ports ^  54,  where  a  fine  was  ad- 
judged to  pafs  an  ettate  not  vetted,  by  way  of  ettoppel,  and 
to  convey  the  intereft  of  fuch  eftalc  which  accrued  by  the  con- 
tingency happening  afterwards. 


{a)  ^tutrtf  If  any  thing  could  operate  by  way  of  eftoppel  in  thii  cafe,  be* 
caufe  an  intereft  pafled?  See  i  Inft.  45.  a,  47.  i. 


(i)    Reg.  Lib.  B.  1734*  fol.  424. 
(a)   Vide  Harg.    Co.  Litt.    191. 


a.  note  i.     Fearne's  Cent.  Rem.  41^ 
Edit.   I  vol.  522. 
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Luxton  verfus  Stephens.  Cafe  103. 

THE  plaintifF  was  the  eldeft  fon  and  heir  of  J.  S.  and   ^^fl^ll"^^ 
claimed  as  iffue  in  tail  under  a  fcttlement.     The  de-   ^  e^,  Ca.  Ah. 
fendant  intitled  himfelf  under  the  tenant  in  tail,  and  fhewed   **'•  Pj-  3'- 

An  heir  at  Uw 

that  the  tenant  in  tail  had  fuffcred  a  recovery.     The  plaintifF  it  m^deade- 
fcrou^ht  a  bill  for  a  difcovery  of  the  writings  and  of  the  deed  a^^^nhutl^' 
of  fcttlement,  and  the  defendant  infifted  that  the  intail  was   he  ihali  hare  hit 

coftj,  though  4£ 

cut  off  by  a  recovery,  goes  againft 

him  i  hm  if 
an  heir  at  law  be  plaintifF,  and  mifcarriei  in  his  fuit|  he  ihall  not  ha?e  coftsj  botoo  hit  fuit  «f« 
peariog  lo  be  gro^odleii,  ihall  pay  coflt* 

The  caufe  being  heard,  it  was  decreed  that  tlie  writings     £  374  J 
fiiould  be  brought  before  a  Mafter,  and  the  bill  retained  for  a 
twclvc-nipnth  ;  and  in  the  mean  time,  the  plaintiff  to  try  his 
title  in  an  qeftment.     Accordingly  the  plaintiff  brought  an 
eje£iment,  when  a  verdi£t  was  found  for  the  defendant. 

And  tlie  matter  coming  on  upon  the  equity  referved  touch- 
ing cods ;  on  the  behalf  of  the  plaintiff  it  was  objeded,  that 
he  was  an  heir  at  law,  and  appeared  now  to  be  a  diiinherited 
beir ;  that  he  had  a  probable  caufe  of  fuit  \  and  it  was  enough 
{or  him  to  lofe  his  eflate,  without  being  puniihed  with  coils 
into  the  bargain,  which  would  be  ajffii^ionem  qffl'tdlo  addere. 

Lord  Chancellor :  When  an  heir  is  made  a  defendant  to  a  bill 
brought  to  prove  a  will,  there  he  Ihall  have  his  cofts  {a)  \  but 
in  the  prefent  cafe  he  is  plaintiff,  and  comes  here  for  the  aid 
of  the  court,  and  to  be  furniOied  witli  the  deed  of  fcttlement, 
which  aid  he  has  had;  and  at  length  it  appears  that  this  his 
application  to  the  court  was  groundlefs,  for  that  his  title  is 
barred  by  tlie  common  recovery  of  his  anceftor,  which  prima 
facie  is  to  be  prefumed  regular,  and  there  is  no  fault  in  the 
defendant,  nor  any  reafon  he  (hould  lofe  his  cofts-  On  the 
contrary  the   plaintiff,   in  contefting  the  common  recovery 


{a)  Even  though  he  crofs  examines  the  plaintiff's  witneffes,  and  refuies  to 
releafe  his  right ;  otherwife,  if  he  examines  witneffes  of  his  own.  See  iroI«  2. 
7^^.    Biddulfh  verfus  Biddtdfh^ 

fuffered 
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LVZTON    ^ 
STftrHKVS. 


[  37S  3 
Cafe  104* 


Lord  ChaiKcUor 
*  Talbot. 

Defendant  not 
bound  to  an- 
fwer  what  tendi 
to  accofe  bim  of 
maintenance, 
or  (^buying 
pretenfed  rightt 
within  the  (la- 
tuteof  3aH.  S. 


[37^] 
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fufFcred  by  his  anceftor,  appears  to  have  been  in  the  wrong, 
and  ought  to  pay  the  colts  of  the  fuit. 


Margaret  Sharp  verfus  Richard  Carter  and 
William   Evans. 

ON  E  WiUiam  Jennings  was  feifed  in  fee  of  the  manor  of 
Turner's  Courts  in  Oxfordpire^  and  having  no  ifluc  nor 
wife  tlien  living,  and  having  a  fifter,  the  plaintiff,  that  was 
his  heir  at  law,  (but  whom  he  nev^r  corrcfponded  with,  nor 
(hewed  any  kindnefs  to,  having  frequently  declared  he  would 
leave  his  eftate^o  his  wife's  fon,  one  Johtt  Evansy  with  whom 
in  his  life  he  had  intruded  tlie  management  of  his  eftate  and 
concerns,  to  whom  he  had  given  the  keys  of  his  clofet  where 
all  his  writings  were)  -,  this  William  Jennings^  made  his  will 
dated  the  5th  oi  November  1731,  whereby  he  devifed  the  pre- 
mifles  to  the  faid  John  Evans  in  fee.  But  the  plaintiff  fet  up 
another  will  made  fubfequent  to  the  former,  and  btaiing  Jatc 
the  1 8th  of  January  173 12,  whereby  the  faid  reftator  Jrti- 
nings  devifed  the  premilles  to  his  filler  the  plaintiff  Margaret 
Sharp  in  fee.  There  were  fome  circumllanccs  by  which  it 
appeared,  that  the  plaintiff  Margaret  Sharps  did  heifcif  feera 
to  miftrufl  the  will  under  which  (lie  claimed.  But  at  length 
fhe  brought  an  ejeftment,  which  being  tried  at  the  afEzcs  at 
Oxony  (lie  there  recovered  a  verdict.  Alfo  fome  part  of  the 
premiffes  being  in  leafc,  and  the  leafes  in  the  poffcSion  of  the 
defendant  ii\w//,  who  claimed  under  the  firft  will,  the  tella- 
tor's  filler  Sharp  brought  her  bill  in  this  court  againll  the  faid 
John  Evansy  fliewing  that  tlic  leafcs  ther  fubfifting  of  good 
part  of  the  premiffes  did  hinder  the  plaintiff's  proceeding  in 
the  ejeflment,  and  praying  that  the  mattci  might  be  tried  by 
an  iffue^  devifavit  vcl  ucn^ 

The  court  direflcd  the  faid  iffue  to  be  tried  at  the  bar  of 
B.  R.  by  a  ipecial  jury,  which  accordingly  was  tried,  and  a 
verdidl  found  for  the  plaintiff  the  tcllator's  filler. 

Whereupon  a  decree  was  made,  that  the  plaintiff  (liould 
hold  and  enjoy  the  premiffes  ;  and  that  the  defendant  Evansy 
fhould  deliver  up  all  the  deeds  and  writings  to  her.  TIic  title 
deeds  were  demanded  of  the  defendant  Evansy  and  he,  for  not 

deliver- 
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sring  them,  imprifoncd  in  the  Fleet,  where  he  died.  And 
the  plaintiff  Margaret  Sharp  the  fifter,  brought  a  bill 
ift  the  defendant  Carter  and  William  Evans,  tlie  ton  and 
jf  the  faid  John  Evans,  fetting  forth  thefe  recoveries  of 
:wo  verdifts ;  that  the  defendant  Evans^  father  died  in 
11  in  contempt,  without  having  delivered  up  the  title 
i ;  and  that  the  defendant  Carter,  hud  got  fevcral  of  thefc 
\  in  his  pofreflion,  pretending  to  have  made  a  contrail 
the  faid  John  Evans,  (the  dcvifee  by  the  firft  will)  for 
urchafe  of  the  real  eftate  late  of  the  faid  WiUiatn  Jennings^ 

0  have  advanced  fome  money  on  that  account ;  and  the 
barged,  that  if  the  defendant  Carter  did  make  any  fuch 
a£l,  it  was  after  he  had  notice  of  tlie  will  under  which 
plaintiff  claimed  -,  and  that  fuch  money  was  advanced 
iC  defendant  Carter,  on  account  of  fuits,  and  to  carry 
on. 

1  to  fuch  part  of  the  bill  as  prayed  a  difcovery  of  any 
nrhat  monies  paid  or  advanced  by  the  defendant  Carter 
\}ans,  on  account  of  the  fuits  in  the  bill  mentioned,  or  for 
ing  on  the  fame  ;  it  appearing  that  the  defendant  Carter, 
lot  a  party  to  the  faid  fuit  in  the  bill  fo  charged  to  ha\'e 

carried  on  :  the  defendant  Carter  demurred  thereto  ;  for        [  377  3 
'he  praying  of  fuch  difcovery  had  a  tendency  to  charge 
efendant  with  maintenance.     Alfo,  as  to  fuch  other  part 
c  bill,  which  fought  to  difcover  any  contraft  or  agree- 

made  or  fuppofc^i  to  be  made  between  the  defendant 
he  faid  Evans,  for  the  defendant  Carter*^  becoming  a  pur- 
r  of  any  part  of  the  real  eftate  in  the  bill  mentioned  to 

been  late  the  eftate  of  the  faid  IVilliam  Jennings  j  the 
;dant  pleaded  the  ftatute  of  32  H.  8.  cap.  g.feff.  2.  made 
ft  felling  or  contrafting  to  fell  zny  pretettfed  (/'.  e.  contro- 
d)  rights  or  titles,  **  whereby  the  perfon  bargaining, 
ing  or  felling,  their  anteceffors,  or  they  by  whom  they 
im,  muft  have  been  in  poffeffion  of  the  fame,  pr  of  the  rc- 
iion  or  remainder  thereof,  or  have  taken  the  rents  or 
rfits  thereof,  by  the  fpace  of  one  whole  year  next  before 
\  faid  bargain,  l^c.  made  \  upon  pain  that  he  that  (hall 
ke  any  fuch  bargain,  fale,  covenant,promifc  or  grant,  (hall 
feit  the  whole  value  of  the  lands,  to'r.  fo  bargained,  i^c. 
1  that  the  buyers  and  takers  thereof  knowing  the  fame, 

«  fliall 
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"  fhall  forfeit  alfo  the  value  of  the  faid  lands,  {5*r.  fo  by  hii 
"  bought  and  taken  as  aforefaid,  one  moiety  to  the  king,  thc= 
"  other  to  the  informer.**     And  in  regard  that,  if  any  TucIk 
contract  or  agreement  had  been  made  betwixt  Evans  and  th^ 
defendant  Carter ^  for  his  becoming  a  purchafcr  of  the  pre — 
mifles,  it  >Mfas  made  after  that  Evans  was  put  out  of  pofleflioi^ 
by  order  of  this  court,  and  a  receiver  appointed  for  the  fame  s 
the  defendant  pleaded  the  faid  ftatute  of  32  //•  8.  and  thae 
the  plaintifPs  feeking  fuch  difcovery  did  tend  to  fubjed  the 
»  faid  defendant  to  the  forfeiture  of  the  value  of  the  land  in  th^ 
bill  charged  to  have  been  contrafted  for ;  and  the  defendanT 
difclaimcd  any  right  to  tlie  premifl'cs  otherwife  than  by  a  mort- 
[  J78  ]        gage  that  he  had  thereon,  and  difclaimed  any  right  to  the  title 
deeds  y  and  by  his  anfwer  faid,  he  had  delivered  back  all  the 
faid  deeds  to  the  mortgagor  Evansj  from  whom  he  received 
the  fame.     Alfo,  the  defendant  by  his  anfwer  faid>  that  at  firft 
he  lent  100  /.  to  the  faid  Evans  on  his  bond  only,  and  that  he 
afterwards  lent  anotlier  100/.  to  the  faid  Evans,  and  took  the 
faid  Evans*s  mortgage  of  the  faid  manor  for  his  fccurity. 

It  was  faid  for  the  defendant  Carter,  that  the  bill  as  to  him, 
being  only  for  the  title  deeds,  and  he  having  fwom  chat  he 
had  delivered  all  of  them  back  to  Evans  the  mortgagor,  from 
whom  he  had  received  them ;  the  reft  of  the  charge  of  the  bill 
could  not  be  relevant ;  but  now  appeared  to  be  t]irown  in 
only  to  fatisfy  the  plaintiff's  curiofity,  or  to  fubje£l  the  de- 
fendant to  further  trouble  on  fome  criminal  profecution ;  and 
that  the  advancing  of  money  towards  carrying  on  a  fuit  to 
which  the  defendant  was  no  party,  muft  be  maintenance, 
unlefs  where  the  perfon  fo  advancing,  i^c.  be  tlie  hufband, 
father,  or  guardian,  and  fo  on  that  account  allowed  to  difburfe 
the  money ;  and  that  if  this  were  but  doubtful,  the  coun 
ought  not  to  compel  an  anfwer. 

On  the  other  fide  it  was  urged,  that  the  advancing  money, 
unlefs  the  party  advancing  was  to  hexe  part  of  the  tiling  re- 
covered, is  not  maintenance. 

A  perfon  inter-         Lord  Chancellor  :  Unlefs  every  advancing  of  money  towards 

efted  in  the  pre-  .  r  '     c  i.»r»  .  i-i 

inifret  (as  a  carrymg  on  a  luit  for  a  third  perfon,  be  mamtenance,   (which 

■nortgapec)  iho' 

be  be  no  party  to  tbe  fait,  may  expend  money  10  fupportng  the  title,  without  being  guilty  of  nuii- 

teoance. 

I  thiok 
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I  think  15  not)  then  the  defendant  CarUr  cannot  in  the  prc- 

fcnt  cafe  be  guilty  thereof ;  becaufe  he  appears  to  be  a  party 

intcrcfted  {a)  by  virtue  of  the  mortgage  fo  made  to  him  as    («)  Sec  6 Modi 

aforcfaid ;  and  though  he  be  no  party  to  the  fuit,  yet  as  he 

claims  a  mortgage  on  the  eftate,  he  may  lay  out  money  in 

fupporting  the  title :  wherefore  this  not  being  maintenance, 

the  demurrer  is  ill. 


056. 


But  the  plea  of  the  (latute  of  32  H.  8.  againfl:  cohtrafting 
for  pretenfed,  i.  e,  controverted  rights,  feems  to  be  good. — 
Not  that  I  think  the  appointing  a  receiver  is,  in  every  cafe,  a 
turning  the  party  out  of  pofleflion.  For  inftance,  where  an 
infant  is  intitled,  in  fuch  cafe  there  can  be  no  colour  to  fay, 
that  the  appointing  a  receiver  (which  is  truly  and  properly  the 
hand  of  the  [C]  court)  puts  the  infant  out  of  DofTefEon.  But 
where  there  is  an  adverfary  fuit,  and  two  perfons  (as  in  the 
prefent  cafe,  the  plaintiff  Sharp  and  Evans)  are  contending 
for  the  right,  and  the  plaintiff  Sharpy  brings  her  bill  again  ft 
Evans f  in  order  to  recover  the  pofleflion  ;  and  Sharp  hav- 
ing on  the  firft  verdift  obtained  by  her,  procured  a  receiver 
to  be  appointed,  and  fuch  receiver  having  been,  on  the  laft 
▼erdi£l  that  was  recovered  at  the  bar  of  the  King's  Bench, 
ordered  to  furrender  up  the  pofleflion  to  the  plaintiff  Sharp  : 
I  cannot  in  this  cafe,  call  the  pofleflion  of  the  receiver,  the 
pofllefiion  of  the  defendant  Evans ;  but  rather  the  poflefTion  of 
the  plaintiff^  Sharp,  who  appears  to  have  the  right  to  the  pre- 
miflcs.  Neither  can  I  fay  or  hold,  that  the  defendant  Evans^ 
was  the  perfon  in  poflifllon  for  a  year  next  before  the  defend- 
ant Carter's  contra£ling  for  the  purchafe  of  the  eftate ;  and 
fincc  it  may  be  putting  a  difficulty  on  the  defendant  Carter^  to 
compel  him  to  anfwer  to  this  part  of  the  bill,  I  do  therefore 
allow  the  plea  of  the  ftatute  of  32  //•  8.  againft  the  contra£i- 
ing  for  pretenfed  (or  controverted)  rights  or  titles.  ( i) 


The  appointing 
a  receiver  it  noc 
in  all  cafes  a 
taming  the  par- 
ty out  of  pof. 
feflion;  as  where 
a  receiver  is  ap« 
pointed  of  an 
infants  eftate; 
in  fuch  cafe  the 
receifei's  pof- 
feflion  it  the 
poiTe/non  of  the 
infant)  but  on 
the  appointing  a 
receiver  in  an 
adverfary  fuir, 
as  where  the 
plaintiff  in  e- 
jeAment  hat 
recovered  a  ver« 
didt ;  here  the 
receiver*8  pof- 
fellioD  feems  to 
be  the  pofleflion 
of  him  that  hat 
the  ri^ht  to  it. 

C380  J 


[C]  For  this  reafon  the  court  will  proceed  to  pat  a  receiver  in  pofleffion  in  a 
fummary  way,  and  will  order  the  tenants  to  attorn  to  him,  and  grant  him  a  wric 
of  afiiftance,  without  firft  awarding  aninjundion  for  the  pofleffion^  which  in  other 
cafes  i3the  ufual  procefs.    4th  otOd.  1718.  by  the  Lord  Ptarker. 


(1)  Reg.  Lib.  B,  1734.  fol.  39i« 
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X^rd  Chancellor 
Taliot. 


%  £^.  Ca.  Ab. 
4e4.pl.  13. 
Tho*  leneralljr 
faking,  an  ex- 
ecutor or  truflee 
compounding 
or  rrleafing  m 
4tht,  mud  an- 
fwer  for  the 
fame  ;  yet,  if 
this  appears  to 
have  been  for 
thr  benefit  of 
the  truft  eftate, 
it  it  an  excufe. 


[    38^    ] 


Blue  ver/us  Marfhall  &  Ux^. 

On  the  Defendants  Exception  to  tU  Mafter^s  Report  e^er 

Hearing. 

• 

TH  E  plaintifF  was  the  widow  of  Jarne^  Blia^  who  by  his- 
will  gave  a  legacy  of  200  /•  to  truftees,  in  tnift  for  tibe' 
teflator's  wife  for  her  life,  and  afterwards  for  lus  daughter 
the  defendant,  Ann  Marjhali^  for  her  life,  and  afterwards  to  hec 
children  the  plaintiffs.  The  bill  was  brought  to  compd  the 
defendant  Alarjbally  and  his  wife,  (who,  ea  the  executor's 
renouncing,  had  taken  admioiitration  to  her  father  with  the 
will  annexed;  to  pay  this  200  /.  into  the  hands  of  the  truftees, 
to  the  intent  the  plaintifF,  the  wid«w,  might  have  the  intcreft 
for  her  life.     The  defendant  infilled  upon  want  of  aflets* 

On  the  hearing  of  the  caufe  the  decree  was,  that  the  defend- 
ants fliould  account  for  fuch  part  of  the  perfonal  eftate  of  the 
tcflator  Blue^  as  came  to  the  defendants^  hands,  or  to  their  ufe. 
'JTlie  Mafter  reported,  that  the  teflator  Blue^  was  pofleflcdof  a 
term  for  fixty  years  in  a  meffuage  and  lands  at  Bet t no/ Green, 
in  AUddltfexy  which  the  teftator  had  let  to  one  Da/low^  for 
thirty  years,  at  1 00  /.  per  onnunty  which  leafe  was  decreed 
among  other  things,  to  be  fold  for  the  payment  of  the  teftr 
tor's  legacies ;  and  that  at  the  time  of  the  death  of  the  teft 
tor  there  was  125  /.  due  for  one  year  and  one  quarter's  n 
of  the  faid  mefTuage  and  lands  •,  that  after  the  teflator's  dc 
tlicre  was  100/.  more  due  for  a  year's  rent;  and  that 
laid  Aj//:  w  the  tenant  foon  after  becapie  infolvent,  and 
able  to  pay  the  faid  arrears  of  rent,  being  225  /.  upon  v 
the  defendant  Marjhally  and  his  wife,  without  confultir 
plaintiff,  releafed  to  the  faid  Dalloivy  not  only  the  faid  ? 
'^f  rent  amounting  to  225/.  but  alfo  gave  him  20/. 
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is  {^AiarfifalFs]  Own  pockety  upon  condition  that  the  tenant 
toold  forthwith  quit  the  poffeffion  of  the  faid  mefluage,  which 
rcotdingly  he  did;  and  thereupon  the  kafehold  premiffes 
ere  fold  for  the  purpofes  in  the  decree ;  but  the  Mafter 
larged  the  defendant  with  the  faid  arrears  of  rent  of  225  /. 
being  the  voluntary  a£l  of  the  dtfendant  to  rcleafc  them ) 
It  allowed  the  defendant  the  20  /.  which  he  had  paid  out  of 
IS  own  pocket.  Upon  which  the  defendant  excepted  to  that 
irt  of  the  Mailer's  report. 

Arid  for  the  plaintiff  it  w:Cd  objeflbed,  that  whenever  in  cxe- 
itoTi  adminiftrator,  guardian,  or  trudee,  will  of  his  own 
:cord  releafe  a  debt,  this  being  his  voluntary  a£l:,  he  (hall 
nfwer  for  it  j  arid  the  rather  in  the  prefent  cafe,  for  that  the  [  383  ] 
efendant,  who  made  the  releafe,  ought  to  have  firft  afked  tlie 
laintifffor  her  confent  to  the  making  of  the  releafe  ;  or,  in 
afe  of  obftinacy  in  her,  to  have  applied  to  the  court  for  their 
iredlions  in  the  matter  j  and  though  it  might  be  true,  chat 
he  tenant  was  at  that  time  infolvent,  yet  hereafter  he  might 
»ecome  folvent,  and  able  to  pay  the  rent ;  whereas,  in  cafe  the 
enant  (hould  ever  become  capable  of  paying  the  rent,  this 
eleafe  would  extinguiih  it ;  and  as  to  the  gaining  of  the  pof- 
cflion,  that  was  of  no  great  value,  there  being  a  provifo  in 
the  leafe  for  {he  landlord's  re-entry  in  cafe  of  iion-payment  of 
he  rent ;  fo  that  the  tenant's  giving  up  the  poiTeiTion  was  no- 
nore,  that  what  the  landlord  could  recover  by  law,  without 
he  confent  of  the  tenants 

L$rd  Chancdlor  contra  :  The  defefndants  are  decreed  tor  ac- 
MMint  for  all  the  perfonal  eftate  that  came  to  their  hands,  or  td 
heir  ufe ;  but  thefe  arrears  of  rent  were  neither  received  by 
Aem,  nor  did  they  come  to  their  ufe;  and  the  tttimt  becom- 
ng  inft^ent,  the  eftate  has  not  fuffered  by  this  releafe,  in 
regard,  if  the  arrears  of  rent  had  not  been  rekaied,  the  de« 
[iendant  could  nevet  have  gotten  them,  when  the  tenant  was 
ansUe  to  pay  them  ;  and  if  the  teftator^s  eftate  has  not  fuilte- 
^  on  acc^onnt  of  this  releafe,  there  is  no  reafon  it  (hould  gaiil 
dbereby.  The  defendant  feems  to  have  done  nothing,  but 
what  was  prudent.  A  vexatious  tensmt  may  put  his  land-* 
lord  to  great  trouble  and  delay,  by  a  wrongful  detainer  of 
khe  pofleifion,  and  by  damaging  the  eftate  in  the  ms an  time, 

X  a  and 


\ 
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It  was  argued  for  the  plaintiff,  that  the  deficiency  ought  to 
fe»e  made  up  out  of  the  reft  of  the  teftator*s  perfonal  eftate  ; 
for  that  here  was  plainly  a  miftake  in  the  teftator,  who  in- 
:cnded  the  full  legacy  of  6ooo/.  that  this  was  a  fpecific  le- 
jacjr,  which  in  law  is  favoured,  and  allowed  a  preference 
>eforc  others  5  that  if  the  teftator  had  at  that  time  no  ftock 
It  all,  the  whole  legacy  muft  have  been- made  good  out  of  the 
'cft  of  the  perfonal  eftate ;  and  there  feemed  to  be  ftill  more 
cafon  to  fupply  tlie  fmall  deficiency ;  and  it  was  compared 
>y  Mr.  Fazakerly  to  the  cafe  in  2  Leon,  of  a  man's  devifing  his 
and  in  fuch  a  place,  where  he  happened  to  have  no  land,  but 
tiad  tithes,  ;ind  it  was  held,  that  the  tithes  fhould  pafs. 

But  the  Lord  Chancellor  affirmed  the  decree  at  the  Rolls, 
obfcrving,  Jirjl^  that  though  fpecific  legacies  have  in  (ome 
rcfpcfts  the  advantage  of  thofe  that  are  pecuniary,  fo  as  to  be 
paid  in  ioto^  and  not  in  average,  on  a  deficiency  of  aiTets  ^  yet 
in  other  refpcds,  they  are  diilinguiflied  to  their  {a)  difadvan- 
tage  from  pecuniary  legacies ;  as  fuppofe  they  Ihall  have  been 
loft  or  aliened  by  the  teftator  in  his  life-time,  they  muft  then 
fail  in  toto. 

♦  Secondlyy  That  where  one  dcvifes  a  debt  due  to  him,  after 
which  the  debtor,  uncalled  upon,  pays  in  the  debt  to  the  tefta- 
tor in  his  life-time ;  this  would  certainly  be  no  ademption  of 
the  legacy  \  here  being  no  a£t  done  by  the  teftator  himfelf,  but 
by  the  debtor,  who  might  oblige  the  other  to  receive  his  mo» 
ncy ;  and  tliat  fo  indeed  he  thought  it  would  be,  where  the 
teftator  himfelf  fhould  call  for  the  debt,  feeing  this  might  be 
done  from  an  apprehenfion  of  fuch  debt  being  in  danger,  and 
with  a  defign  to  fecurc  it,  and  being  perfonal  eftate,  and  not 
diminifhed  by  remaining  in  the  teftator's  coffer,  inftcad  of  the 
hands  of  the  debtor,  it  may  well  pafs  by  the  will,  (i) 

But  that,  thirdlyj  in  the  principal  cafe  it  did  not  appear  the 
teftator  ever  had  more  than  the  5360  /.  South-fea  annuity  ftock ; 
and  regularly  fpeaking,  without  fome  plain  words  manifefting 
an  intention  to  that  purpofe,  no  property  fhall  pafs,  but  what 
the  teftator  was  himfelf  pofleiTcd  of;  that  it  is  more  natural 
to  fuppofe  a  man  intends  to  give  what  he  has  than  what  he 
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Specific  legt- 
cies,  ■•  in  feme 
refpedt  they 
have  the  advan- 
tage, fo  in  o- 
then  they  have 
the  difadvan- 
tagc  of  pecuni- 
ary enet. 
(tf)  See  vol.  I. 
540*    Hintoi) 
v«Piiike« 


Where  the  tefta« 
tor  de? iics  a 
debt,  and  a/ter^ 
wards  receives 
it,  or  cveo  caUs 
it  ia»  in  neither 
cafe  if  this  an 
ademption  0/ 
the  legacy. 

[•386  } 


(1)  .Vide  Earl  ofjbomondw.  Earlof  Suffolk,  ante,  i  vol.  465.     Rider  y\  IFager^ 
Knte,  2  vol.  330. 

X  3  has 
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a\hto*L*'     ****  ^^^'  ^^  *"  *®  ^''^  ^**^  ^"^^"^  Leonards  lUparU^  Ac 
^  *        tithes  were  hcM  to  pafs,  aa  thefc  are  ifluing  wt  of  th^  laiui» 

and  are  part  of  the  profits  thereof  \  but  principally»  becaufe  the  : 
in^A.  bu"hai  teftator  having  i>o  lands  there,  the  {a)  whole  miift  ojhcrwifc  := 
de^fL'^u  hil"^  have  been  rcjedcd ;  and  fo  poffibly  in  the  principal  cafe,  ha4  -, 
land  in  A.  the  the  teftator,  when  he  made  his  will,  («^f.  had  no  ftock  at  allt  ^ 
are  tffiitng  oift  ^^  whole  might  have  been  to  be  made  good  out  of  the  reft  oF^ 
of  ihc  land,  and    the  pcrfonal  eftate  -f  whereas  the  ftock  he  was  th(.p  pofiefledj 

part  of  the  pro-  r    i  •       r  r  r     •    r       i  .«•      #    \  *  ^^ 

Aci  thereof,ihaii   oi  does  m  tome  meaiuie  fatisfy  the  will*  (i) 

pafl. 

(4)  See  Day  v.  Tpp.  vol.  1.286. 

(i)  Rfg.  Lib.  A.   1734.  fol.   151.  I    Vcz.    424.     Slttcb  r.  Tb*ringKm,  k 

1735.    fol.    112.      Et  vide    Hinton   v.  Vez.  562.     Drinhvater  y,   Falcontr^   ^c 

jP/»if,  ante,    i  vol.  540.     Partridges,  Vcz.   623.    Biflnp   of  Ftttrhorwigh  tZ 

Partridge^  Ca.  temp  Talb.  226.    Purfe  MortUck^  1  Bro.  Cha.  Rep.  565.    JJk^ 

V.   Snaplin,    I    Atk.  414..     Jeffreys   v.  burner  f.  Macg^'nt^   2  Bro.  Cha^  Rep, 

y^^rry/,  3  Atk.  I2p.     Jvel^nw.ifard^  10?. 


Cafe  107.  Goodwyn  verjiis  Lifter, 

Lord chaoteUof  CT^HOMAS  Goodwyn^  the  plaintiff's  father,  entered  inta 

Talpot.  J    articles  with  Thomas  Poole,   dated  the    17th  of   March 

5ti?pK*7.^^  1729,  for  the  purchafe  of  a  tenement  called  Hardings^MiU*" 

The  ftatute  en-  wTod,  by  which  PooUy  covenanted  for  himfelf  and  his  heirs,  tq 

trufteVs  to  con-  ponvcy  thc  faiJ  tenement  before  the  21ft  of  March  then  next 

«y,  extend*  enfuinij  ;  and  in  confideration    thereof,  Goodwyn  covenanted 

only  to  plain  ,     ,  ,     r  • 

and  exprefk  to  pay  705  /.  the  purclialc  money. 

truds,  not  ca 

fuch  as  arc  im-  Poole  died  in  the  December  following,  before  any  conveyance 
Sryaiye  on"y.  was  made  in  purfuance  of  the  articles :  upon  whofe  death  the 
premifies  in  queftion  defcended  to  Hannah  the  wife  of  Thoma; 
Lifter^  and  Elizabeth^  thc  wife  of  William  Ford,  (two  of  die 
daughters  of  the  faid  Poole)  and  to  Richard  Bagnal,  an  infant, 
tlic  eldeft  fon  of  Mary  Bagnal,  the  third  daughter  of  the  faid 
Poole.  Gcod%uyn  thc  contracting  purchafer  died,  and  thc 
plaintifT,  as  his  eldeft  fon,  and  heir  at  law,  brought  tliis  bill  to 
have  thc  eftate  conveyed  according  to  the  dircQions  of  his  fa- 
ther's will,  upon  payment  of  the  purchafe-money  by  thc  (exe- 
cutors therein  named.  To  this  bill  amicable  anfwers  were 
put  in,  fubmitting  to  the  direction  of  the  court. 

The  only    queftion   was,  whether  the  two  daughters  of 
Thomai  Poole^  and  Ricimrd  Bagfml^  the  heir  at  law  of  the  third 

daughter^ 
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^ugbter,  were  tniftccs  within  the  aS  of  7  Anna^  cap.  19.     •oouwtii*. 

intitled,  **  An  act  to  enable  infants,  who  were  feifed  or  pof- 

*^  fefled  of  eftates  in  fee  in  truft,  or  by  way  of  mortage,  to 

"  make  convcvanccs  of  fuch  eftates  5*'  for  if  they  were  within 

that  ftatute,  txien  they  might  be  decreed  to  convey,  though 

Rkhari  Bagnal  wzBzn  infant :  but  if  the  articles  did  not  raife       [  38B  ] 

atruft  within  that  ftatute,  in  fuch  cafe  the  plaintiff  could  only 

have  a  decree,  that  the  two  married  daughters,  who  were  of 

age,  fliould  convey  immediately  what  was  veded  in  them  by 

defcent ;  and  that  he  (hould  hold  the  (hare  of  the  infant  till 

he  came  of  age,   with  liberty  for  the  infant  then  to  fliew 

caufe,  why  he  ihoold  not  convey  fuch  (hare  according  to 

the  articles* 

Lard  Chancellar:  There  can  be  no  doubt  ninth  regard  to 
expreff  trufts  by  deed,  but  that  an  infant,  being  a  mere  truftee, 
may  be  ordered  to  convey ;  and  there  is  no  inconvenience  in 
direAing  an  infant  to  part  with  an  eitate,  which  is  of  no 
benefit  to  hint.  But  the  prefent  queftion  is,  whether  this, 
being  a  truft  only  by  confiruSlion  of  eqmtyy  be  within  the  a£t ; 
aad  here  I  incline  ftrongly  to  the  negative.  Indeed,  with  re- 
gard to  its  being  a  tnift,  there  can  be  no  doubr,  but  tijat  it  is 
(b  ;  for  whenever  one  man  enters  into  articles  for  tlic  fale  of 
an  eftate,  and  agrees  to  convey  it  to  another,  in  confideration 
of  a  fum  of  money  engaged  to  be  paid  by  that  other  perfon  \ 
from  die  dme  the  articles  ought  to  be  performed,  the  one  be- 
comes intitled  to  the  eilate,  and  the  other  a  creditor  for  the 
purchafe-money  *,  and  fo  there  can  be  no  difficulty  in  decree- 
ing a  performance  of  the  articles.  But  I  cannot  think  con- 
ftrtt£live  trufts  to  have  been  within  the  view  of  tliia  a£t  of  par- 
liament, which  does  not  make  provifion  for  infants  to  convey 
in  purfuance  of  the  decrees  of  diis  court,  but  only  gives  power 
to  make  orders  in  a  fummary  way,  in  cafes  that  are  originally 
plain,  and  uncontroverted  by  the  pardes. 

Wherefore,  this  cafe  feeming  to  his  Lordihip  to  be  left  to 
die  common  law,  as  that  flood  before  the  mak.ng  of  the  a<£l, 
it  was  decreed,  that  the  two  daughters  (hould  convey  imme-  [  389  ] 
diately,  and  that  a  day  (hould  be  given  for  the  infant  Bagtiai 
t»  (hew  caufe  within  fix  months  after  he  (hould  come  of  age, 
with  liberty  to  the  plaintiff  to  apply  to  the  court,  in  cafe  any 
precedents  coulit  be  found,  where  fuch  conftru£live  trufts  had 

X  4  been 
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OooDwrNv.    been  held  to  be  within  that  ftatute.     See  vol.  2.  549.  Ets^^ 
Parte  Vernon  [A]. 


[A]  A.  owed  fcveral  debts,  and  by  his  will  devifed  lands  in  fee  to  an  infanti^ 
charged  with  all  his  debts  and  legacies  :  the  perfonal  ellate  was  greatly  deficienCiHe 
and  the  chiefendof  the  bill  was,  that  the  infant  might  be  enabled  to  fell  (b  moch^ 
of  the  real  ellate,  as  would  fuffice  for  the  payment  of  the  debts  and  legacies.    Ii^ 
was  admitted  the  infant  could  not  (as  yet)  be  faid  to  be  a  bare  traftee  for  the^ 
creditors,  Cs'r.  fince  he  had  the  furplus  (the  greateft  part  of  the  eftate)    to  hii^ 
own  ufe  ;  but  it  was  iufiitrd,  that  when  the  Mailer  fhould  have  afcertained  thc=^ 
debts,  fet  out  what  were  the  proper  lands  to  be  fold,  and  what  would  be  fuffiden^^ 
I  for  the  payment  of  the  debts  and  legacies,  then  the  infant  as  to  thefe  lands  woalA 
be  a  bare  trudee  ;  and  as  this  a<fl  was  remedial,  and  made  to  fopply  what  wa^ 
before  a  defed  in  the  law,  it  was  but  reafonable  to  enlarge  it  by  the  moft  favoar-— 
able  conilrudlion. 

Cur\  It  is  very  true,  this  is  a  remedial  law ;  but  ftill  the  principal  cafe  is  not 
within  it,  in  regard  theadl  only  extends  to  cales  where  the  infant  is  a  bare  traftee 
originally,  and  at  the  death  of  the  tedator,  not  where  he  is  made  fuch  by  feveral 
fubfequent  adls  done  by  a  Mailer,  in  fetting  forth  what  debts  and  legacies  there 
arc,  how  far  the  perfonal  eflate  is  deficient,  and  what  part  of  the  land  is  fit  to 
be  fold  ;  which  report  will  confifl  of  feveral  matters,  which  the  infant*  when  of 
age,  may  beadvifed  to  controvert  ;  and  therefore  this  will  not  render  the  infaot 
a  truilee  for  thcfe  lands  within  the  ad.     For  which  reafon  the  court  refofed  to 
make  a  decree,  that  the  infant  ihould  join  in  the  fale,   but  directed  the  Mafter 
to  take  an  account  of  the  debts  and  legacies,  and  of  the  perfonal  eflate,  and  what 
dcticicncy  there  was  therein,  as  alfo  what  part  of  the  real  ellate  was  fitted  to  be 
fold  ;  the  infant  to  convey  when  of  age,  unlefs  he  fhould  fhew  caafe  to  the  coq* 
trary  within  fix  months,  after  he  fhould  come  of  age.   At  the  Rolls*  Anwymm^ 
Trinity  Vacation^  \']%0, 

See  4  Qeo,  2.  cap.  10.  whereby  ideots,  lunaticks,  l^c,  or  their  committees,  by 
thedircclion  of  the  Lord  Chancellor,  may  affign  o\er  their  trufts  or  mortgages, 
and  be  ordered  to  make  fuch  conveyances,  in  like  manner  as  truilees  or  mort- 
gagees of  fane  memory. 


Cafe  108.  Duke  of  Somerfet  wrfus  Cookfbn. 

I  390  ] 

^"^ Ta lbot!^°'  np  ^  ^  °"^^  ^f  Somerfet,  as  lord  of  tlic  manor  of  Corlridge, 

2  Eq.  Ca.  Ab.  A      in  Northumberland^  (part  of  the  eftate  of  the  Piercy:  late 

A  biinic^to  Earls  of  Northumberland)   was  intitled   to  an  old  altar-piece 

compel  iho  dc-  made  of  filver,  remarkable  for  a  Greek  infcription  and  dedica- 

Jiveiy  (^  an  al-         ^  ^  * 

tar  piece  or  tion  to  Hercuks*  His  Gracc  became  intitled  to  it  as  treafure 
illffcc'ie''''^'^  trove  within  his  faid  manor.  This  altar-piece  had  been  fold 
by  one  who  had  got  the  pofTefTion  of  it,  to  the  defendant,  a 
goldfmith  at  NewcaJiUj  but  who  had  notice  of  the  Duke's 
claim  thereto.  The  Duke  brought  a  bill  in  equity  to  compel 
the  delivery  of  tliis  altar-piece  'mfpiciey  undcfaccd. 

3  THc 
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The  defendant  demurred  as  to  part  of  the  bill,  for  that  the  Som»«««t 
ilaintifF  had  his  remedy  at  law,  by  an  aftion  of  trover  or  detinue,  v.  Cook»qn. 
i.nd  ought  not  to  bring  his  bill  in  equity ;  that  it  was  true, 
"or  writings  favouring  of  the  realty  a  bill  would  He,  but  not 
"or  any  thing  ( i )  merely  perfonal  ;  any  more  than  it  would 
For  an  horfe  or  a  cow.  So,  a  bill  might  lie  for  an  heir-loom  ; 
IS  in  the  cafe  oiPufey  verfixs  Pu/ey,  i  Vern.  273.  And  though 
m  trover  tlie  plaintiff  could  have  only  damages,  yet  in  detinue 
Jic  thing  itfelf,  if  it  can  be  found,  is  to  be  recovered ;  and 
if  fuch  bills  as  the  prefent  were  to  be  allowed,  half  the  a£lions 
of  /r^vfr  would  be  turned  into  bills  in  chancery. 

On  the  other  fide  it  was  urged,  that  the  thing  here  fued 
for,  was  matter  of  curiofity  and  antiquity ;  and  though  at 
law,  only  the  intrinfic  value  is  to  be  recovered,  yet  it  would 
be  very  hard  that  one  who  comes  by  fuch  a  piece  of  antiquity 
by  wrong,  or  it  may  be  as  a  trefpafler,  (hould  have  it  in  his  [  391  1. 
power  to  keep  the  thing,  paying  only  the  intrinfic  value  of 
it  i  which  is  like  a  trefpafler's  forcing  the  right  owner  to  part 
with  a  curiofity,  or  matter  of  antiquity,  or  ornament,  ndem 
voUns.  Befides,  the  bill  is  to  prevent  the  defendant  from 
defacing  the  altar-piece,  which  is  one  way  of  depreciating  it ; 
and  the  defacing  may  be  with  an  intention  that  it  may  not 
be  known,  by  taking  out,  or  erafing  fome  of  the  marks  and 
figures  of  it  \  and  though  the  anfwer  had  denied  the  de- 
facing of  the  altar-piece,  yet  fuch  anfwer  could  not  help  the 
demurrer ;  that  in  itfelf  nothing  can  be  more  reafonable  than 
that  the  man  who  by  wrong  detains  my  property,  (hould  be 
compelled  to  reftore  it  to  me  again  in  fpecie  ;  and  the  law 
being  defe£live  in  this  particular,  fuch  defed  is  properly  fup« 
plied  in  equity. 

Wherefore  it  was  prayed  that  the  demurrer  might  be  over- 
ruled, and  it  was  over-ruled  accordingly. 


(i)  Vide  Cud  V.  Rutter,  ante  I  vol.  570.    CWf  v.  Netterville,  ante  2  vol.  304. 
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Caic  109.  Law  verfus  Law. 

Lo^ChtBcdlor     J  By  the  intereft  which  he  had  with  the  commiffioncra  ok 

Ct.  temp.  Til.         *  excife,  procured  for  his  brother  B.  a  fupcnrilbr'a  phri 

s^*  Ca  Ab«  ^"  ^^^  office,  and  in  confideration  thereof,  B^  gave  a  bon^ 

1S7.  pi.  10.  for  the  paynient  of  lo/.  per  annum  to  A.  by  half-yearly  pay  -- 

mcft  with  the  nients,   as   long   as  B.  {hould  continue  in  the  office*    Bt 

comfDiffioBCTt  died,  having  for  fome  years  omitted  the  payment  of  this  anau^J 

m  effice'in  that  fum  of  lo/.  whcreupon  A.  fued  the  bond  againft  the  wido^r 

IlJjrn5e*fo?B.  ^"^  executrix  of  B.  who  at  law  pleaded  a  (ham  pka  of  pay. 

who  in  cooit-  mcnt,  and  now  brought  this  bill  to  be  relieved  againft  the 

deration  tbefeof  ,        , 

gives  a  boad  to  DOnd. 

A*  to  pay  him 

joK  per  ann*  u  tong  at  B.  enjoyi  the  place  ;  equity  wilt  relieve  againft  the  bond. 


[  392  ]  ^^^  ^^^  defendant  it  was  obje£^ed,  that  the  bond  w»  ait- 

mitted  to  be  good  at  law  by  the  plaintifPs  not  being  adviftd 
to  plead  the  ftatnte  of  5  &  6  Eiw.  6.  againft  the  fide  of 
offices ;  neither  truly  in  this  cafe  couM  the  aA  be  pleadtdi 
being  made  long  before  the  excife  became  a  branch  of  tbe 
leircnue  \  that  the  law  being  with  the  defendant,   it  wovM 
be  hard  to  take  the  benefit  thereof  from  him,  efpetna&y  when 
he  waft  not  plaintiff  in  equity,  prayed  no  aid  of  diis  courf, 
and  had  been  guilty  of  no  fraud  -,  diat  though  the  bond  in 
r«)ODamotJoo  queftion  had  on  a  (a)  former  occafion,  been  called  a  placc- 
ti«i*wS  ihe     brocage  bond,  and  rcprefented  as  equally  mifchievous  with  a 
court  granted  in    marriage-brocage  bond,  yet  it  could  with  no  reafon  pr  juftice 
J'«-   733«  j^  refembled  to  a  marriage-brocage  bond,  which  had  indeed 

at  length,  in  the  cafe  of  Potter  vcrfas  Hall^  [B]  (tliough  after 
great  lit^ation  and  difference  in  opinion)  been  condemned 
in  equity,  with  a  view  to  obviate  a  growing  mifchicf,  oc- 
cafioned  by  fervants  and  other  mean  perfons  taking  thefe 
bonds  for  procuring  marriages  into  great  families^  which 
produced  very  unequal  matches,  to  the  unfpeakable  uncafinefs 
and  difcomfort  of    friends  0|i    account   of  fuch  alliances: 


[B]  This  was  a  bond  for  afliilingin  promoting  a  marriage,  which  afterwards 
took  cfFeft.  The  caufe  was  heard  firft  before  Sir  'John  Trevoty  Mailer  of  the 
Roll?,  who  relieved  againft  the  bond  ;  afterwards  the  Lord  Sommers  reverfed  the 
decree  at  the  Rolls,  but  the  Lords  reverfed  the  decree  of  reverfaJ.  Cafij  in 
farl.  76.     Sec  alfo  the  cafe  oi Roherts  verfus  R^berts^  ante,  76. 

whereas 
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ivhereas  the  prefent  cafe  coul4  be  attended  with  no  fuch  in-  ^^^  ^'  ^'^* 
ronveniencies ;  for  If  the  officer  who  gave  the  bond»  IbouLd 
X  thereby  induced  to  zdt  corruptly,  or  be  guilty  of  extortion, 
'^e  ^xrould  be  punifhable  in  another  manner,  by  indi^iment  for 
iich  corruption  or  extortioa,  and  if  found  guilty,  would  for- 
feit his  place :  that  it  could  be  no  objedtion  that  tlie  whole  t  3f  3  J 
falary  or  profits  belonging  to  an  office  ought  to  be  received  bj 
him  that  executed  it,  for  this  was  frequently  otherwife,  and 
yet  tolerated  both  in  law  and  equity.  Nay,  in  fome  of  the 
greateft  offices  of  the  courts  in  Wejlmmjler-hally  the  deputy 
who  executed  the  office  had  commonly  but  a  fcanty  allowance, 
the  greateft  part  of  the  profits  going  to  the  principal,  who 
underwent  none  of  the  trouble. 

But  by  the  Lord  Chancellor :  Bonds  and  engagements  of 
this  nature  are  highly  to  be  difcouraged.  Merit,  induftry 
and  fidelity,  ought  to  recommend  perfons  to  thefe  places, 
^d  not  intereft  with  the  commiffioners,  who,  it  is  to  be  pre* 
fumed,  had  they  known  from  what  motive  the  plaintiff  at 
hw  applied  to  them  on  behalf  of  his  brother,  would  have 
feje£led  him.  The  officer's  giving  money  to  a  friend  of  the 
commiffioners  for  his  intereft,  is  altogether  as  bad  as  giving 
fnoney,  or  a  bond  for  money,  to  the  commiffioners  thenv 
fdves,  which  undoubtedly  would  have  been  relieved  againft. 
It  is  a  fraud  on  the  publick,  and  would  open  a  door  for  the 
fale  of  offices  relating  to  the  revenue.  The  taking  away  from 
the  officer  what  the  con^miffioners  and  the  treafury  think  to  be 
but  a  reafenable  reward  for  his  care  and  trouble,  and  an  in* 
pouragement  to  his  fidelity,  muft  needs  be  of  the  moft  per* 
nicious  confequence,  and  induce  him  to  make  it  up  by  fome 
unlawful  means,  fuch  as  corruption  and  extortion.  And 
though  the  excife  was  no  part  of  the  revenue  at  the  time  of 
nuking  the  ftatute  of  5  (5*  6  Edm*  <$•  yet  there  may  be  good 
ground  to  conftrue  it  within  the  [C]  reafon  and  mifchief 
pf  that  law,  which  i|  rather  a  remedial  than  a  penal 
ppe. 

3ut 


[C]  It  IS  no  new  thin^,  but  ufual,  that  an  intcrca  riifed  by  a  fahTequent 
ftatute,  ihould  be  under  the  fame  remedy  and-  advaauge  as  aa  intwcft  enftiA£ 
)>eibre.  Thus  at  common  law,  00  acceptance  of  a  collateral  rccompencc  could  bar 
I  wife  of  ker  dower.    Bat  the  ftatate  of  27  H.  8.  made  a  jointure  to  be  a  bar» 


which 
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Law  v»  Law.         But  fuppofing  it  to  be  a  good  bond  at   law,  fo  arc  a — * 
marriagc-brocage  bonds  •,  which  yet  are  juftly  condemned  i  — li 
equity,   as  introdu£livc  of  infinite  mifchief ;  and  their  havin 
been  much  litigated  and  contefted,  fortifies  the  opinion  thaiH 

prevailed  at  iaft ;  for  it  (hews  what  was  the  fenfe  of  the  fu 

preme  court  of  judicature,  after  the  inconveniencics  of  fucV 
bonds  had  been  fully  weighed  and  experienced. 

Wherefore  fince  engagements  of  this  kind  arc  like  to  oc^-. 
cafion  corruption  and  extortion  in  offices,  by  hs^ving  the  pn>^ 
fits  of  places  feparated  from  the  places  themfelves,^  let  the  bon<f 
be  delivered  up,  and  a  perpetual  injunftion  awarded  thereon  ; 
and  tho*  this  be  a  new  cafe  let  the  defendant  pay  cpfts  ( !)• 

which  at  that  time  extended  only  to  a  jointure  made  by  a£l  ejcecuted  in  the 
hufband*s  life-time.  Afterwards  the  32  of  H.  8.  enabling  a  roan  to  devife  hu 
lands,  it  was  held,  that  if  a  man  were  to  dcvifc  lands  to  his  wife  in  fatisfadion 
of  her  dower,  and  (he  (hould  accept  them,  diis  would  be  a  bar  within  27  H.t 
4  Co.  4.  a.  b,  becaufe  it  is  within  the  fame  equity  and  reafon,  and  the  diveiiityu 
in  the  manner  only,  not  in  the  thing.  So  Kxchequer  bills,  though  created  and 
made  valuable  by  a  (larute  ruhfequent  to  that  of  12  Car.  2.  caf>.  39.  for  ereding 
the  pod-office,  yet  are  portable  within  the  intent  of  the  faid  ad  of  12  Car.  2. 
and,  on  a  letter  in  which  fuch  bills  were  inclofcd,  being  lolt  out  of  the  office, 
the  Poft- mailers  were  held  chargeable.  From  the  Lord  Ch.  J uft. //o//*s  argu- 
ment in  the  cafe  of  Lane  v.  Cotton  and  Franklati:!,  in  the  Reporter's  manufcnpt, 
See  MoSrJk.  17.  And  it  is  obfervablc,  that  tho'  the  other  three  Judges  ofB.R, 
differing  in  opinion  with  the  Chief  JulHce,  judgment  was  given  in  that  cafe  for 
the  defendants,  yet  on  a  writ  ot  error  being  brought  in  the  Exchequer-chamber, 
the  defendants  arc  faid  to  have  made  fatistaCtion  to  the  plaiotiA,  which  put  au 
end  to  all  further  proceedings. 

(0  Reg,  Lib.B.  1735.  ^^'^-  -^-  ^^  -7^'  -Y^'*'"'^  v.  .V'  CuHocb,  Amb.  432. 

\idc Bellamy  v.  Bunoixj,  Ca.  tenin.  Fa).  Garf.rth  v.  F<!>rort^   \  Term.  Rep.  C.  P. 

97.     Purdy  V,  Starv,    5    Burr.    2698.  327.     Parfons  w.J hofn.fun^  i  Ttxm^^^. 

Harrington  y.Du  Chafiel^    I  l^ro.  Cha.  C.P.  32?. 
Rep.  124.     D^'laiham  VnOxy  i    Ve?. 


C  39?  ]         Sir   William     Humplireys    verfus  his   Son, 
Ciifeiio.  Orlando   Humphreys. 

Talbot.  TV^^'  -^'''''/^'"O'^  bad  brought  a  bill  again  (I  his  father  Sir 
A.  brings  a  bill  JLVJL  IVtlliam  Humphreys y  to  recover  divers  fums  of  money 
recover  divers       i^om  the  father,  and  inter  aP  a  bond  of  20,000  /.  entered  into 

fums  on  an  ac- 
count, and  alfo  1O9OO0 1.  on  a  Hale  bond  of  above  twenty  years  (landini;.  The  defendant  denors  aa 
to  what  related  to  tkc  bond,  for  that  the  plaimiflT  might  fue  at  law.  The  demurrer  being  allowed, 
the  obligee  in  the  bon4  fues  the  bond  at  law  and  gets  a  verdid,  after  which  the  defendant  brings  hia 
bill  to  be  relieved  againd  the  bond,  as  having  been  fitisfied  ;  the  court  ordered  an  injonAion,  for  that 
there  was  reafon  to  grant  relief  in  equity,  though  tiie  defendant  bad  demuired  to  the  bill  brought  on 
the  bond. 

in 
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Hoiiriitiriv. 

ftlYt* 


*^*^  1704,  for  the  payment  of  10,000/.  and  intereft  at  the  end    ho^,^' 
^£  the  year. 

The  defendant  demuncd  as  to  that  part  of  the  bill  that 
prayed  relief  on  the  bond,  or  to  recover  the  money  due  there- 
on i  for  that  the  plaintiff  had  a  remedy  for  the  fame  at  law ; 
^lic  bond  appearing  to  be  in  his  cuftody,  and  taken  in  his  own 
name.  This  demurrer  was  argued  and  allowed.  Afterwards 
the  fon,  Mr.  Humphreys^  brought  an  aftion  at  law  on  this 
bond,  and  on  folvii  ad  diem  pleaded,  obtained  a  verdift,  {viz.) 
that  tlie  money  fecured  by  the  bond  was  not  paid. 

Upon  this  Sir  William  brought  his  bill,  fetting  forth,  that 
this  bond  for  10,000/.  was  entered  into  without  any  con- 
iaderation,  and  intended  only  to  be  in  force  until  fome  fettle- 
meiit  ihould  be  made  on  Mr.  Humphreys  by  his  father,  who 
upon  his  fon's  marriage  in  1707,  had. given  him  1 0,000 /•  and 
covenanted  to  give  him  10,000/.  more  j  and  that  a  purchafe 
YCiEffex  of  1000/.  per  annumy  had  been  fettled  on  the  fon  in 
poifeflion ;  alfo  that  the  bond  was  afterwards  thrown  afide 
amongft  ufelefs  and  neglefled  papers  as  a  thing  of  no  value, 
and  had  been  fatisfied  by  (locks  of  the  father  that  had  been  C  39^  J 
transferred  to  the  fon,  or  to  his  order,  fpecifying  the  par- 
ticulars. 

Mr.  Humphreys^  to  fuch  part  of  the  bill  as  prayed  relief 
againfl  the  bond,  pleaded  the  verdi£t  and  the  former  demurrer 
put  in  by  Sir  William  and  allowed.  And  it  was  argued,  that 
this  was  properly  triable  at  law  \  and  after  that  the  court,  and 
even  Sir  William^  had  declared  themfelves  of  that  opinion : 
and  the  defendant  having  accordingly  been  at  law  and  reco- 
vered there,  the  father.  Sir  William^  muft  not  now  be  ad- 
mitted to  fay  it  is  proper  in  equity,  and  not  at  law ;  for  that 
would  be  going  backward  and  forward,  and  dealing  ill  with 
the  court ;  and  was  (as  Mr.  Strange  obferved)  a  dtparture^ 
which  is  no  more  to  be  endured  in  equity,  than  it  is  at  law. 

Upon  a  motion  for  an  injunflion  to  ftay  proceedings  on  the  After  a  pirapwc 

bond,  the  court  faid,  that  after  a  pica  put  in  there  can  be  n'I>'^**Jtion  for*"*^ 

no  motion  for  an  injun£lion.     But   at  the  inftance  of  the  «"  injuntiioo, 

plaintiff,  it  was  ordered  that  the  plea  fhould  come  on  the  next  ar^^ued. 
day  to  be  argued  among  the  exceptions,  with  leave,  that  if 

the 


Huii»«ttTtf«r  the  pfea  fliouM  be  ofer-rule4,  then  the  plaintiff  Sir  WTtEu^mm 
Humphreys  might  Uriove  at  the  lame  tmie  for  an  injunction. 

Accordingly  the  plea  coming  on  to  be  argued,  after  hearin^ 
counfel)  the  Lord  Chancellor  declared,  that  this  bond  being 
ftale  one,  of  about  thirty  years  (landing,  and  the  money  du 
thereon  not  having  been  demanded  for  very  many  years,  an^ 
the  fuit  on  the  bond  on  the  fon's  part  being  improper  in  equity-^ 
Sir  William  Humphreys^   might  reafonably  €%i^&  primA  faci^ 
to  have  met  with  fuccef»  at  law,  it  being  a  rule,  that  after 
twenty  years  and  no  intereft  paid  during  that  time,  a  bond 
(hall  be  prefumed  oo  be  fatisfied,  unlefs  fomething  appetn 
[  397  ]     \J^]  ^  anfwer  diat  length  of  time  ;  fo  that  the  phuntiff  Sir 
Jfillimm  Humphreys  had  reafon  to  infift  by  way  of  demurrer, 
Aat  this  was   proper  at  law;    where  if  it  had  gone  for 
him,    it  had  cut  every  thing   (bort,  and  made   an  end  of 
die  demand ;  but  though  this  matter  be  now  found  againft 
ibe  obligor,    it  is  neverthefs    hard    to  fay,    that   he  ftall 
be  barred  of  any  equity  he  may  have  againft  the  bond.    h» 
foppofe  the  fame  were  really  intended  only  to  fecure  a  pro-^ 
vifion  for  the  fon,  until  a  fettlement  fliould  be  made,  which 
iettlenient  has  accordingly  been  made  :  or  foppofe  the  bond 
has  in  fa£l  been  fatisfied  by  a  transfer  of  the  Cither's  ftocks,Qr 
any  other  way,  furely  there  can  be  no  doubt,  but  that  die 
obligor,  imder  thefe  circumftances,  ought  to  be  relieved,  con-* 
iequently  it  is  no  bar  to  fay  to  the  father,  *<  you  alledged  this 
"  bond  was  properly  triable  at  law,  which  has  been  fo  done,^ 
**  and  therefore  you  can  have  no  relief  in  equity.*     Now  if 
this  be  fo,  then  the  anfwer  which  (hould  fupport  the  pkt 
being  general,  and  not  anfwering  the  particular  charges  in 
the  bill,  the  plea  will  be  infufficient,  and  muft  bo  ever-ruled  ^ 
and  the  plaintiff  having  by  the  order,  liberty  to  apply  for  the' 
injun£lion,it  is  a  motion  of  courfe,  and  mud  be  granted.  But 
this  controverfy  being  between  an  aged  father  and  ail  only  fon, 
was,  tlie  court  faid,  fit  to  be  agreed ;  and  thereupon  it  was 


f  D]  The  producing  a  receipt  for  intereft  within  twenty  years,  indoHed  on  a 
bond  by  the  obligee,  (though  the  time  when  fuch  receipt  war  written  and  figned 
did  not  appear  otherwife  than  by  the  indorfement  i(felf)  has  been  held  fuficient 
to  take  ofr  the  prefumption  of  payment.  See  the  ctfe  of  Hk  iMd  Bmrrimgtmt  v. 
^tarle^  in  ParliAment,  Fth.  1730,  upon  a  writ  of  error  from  the  Exchequer 
Chamber.    jBro.P- C,  53$. 

^Gonuaoadeil 


De  Term.  S.  Michaelis,  1735.  397 

>>^cofflmended  to  Mr.  Attomty  General  on  the  one  fide,  and  Huii>Ht«n^. 
^^«  Vemey  on  the  other^  to  endeavour  to  compromife  the 
differences  and  end  the  matter  amicably. 


Robinfon  &  aT  verfus  Tonge,   Dunn  &  al*.     Cafe  m. 

Upon   the  Mafter^s  fpectd  Report.  [  39S  J 


A 


Bill  was  brought  by  the  aeditors  of  Tonge^  againft  the  i^„^ 
defendant   Dunn,   who    was    his  adminiftratori   and      t*i.»*t. 


againft  others,  for  the  recovery  of  debts  due  to  the  plaintiffs  %^fL  t$. 
on  bond  from  tlie  inteftate.     And  on  hearing  the  caufe,  the  4S4*  P^  <4« 
court  made  the  ufual  decree  for  the  defendant  to  account,  and 
the  Mafter  10  be  at  liberty  to  ftate  any  thing  fpecially. 

The  Mafter  ftated,  that  Tonge  the  inteftate  died  indebted  by 
fome  judgments  that  were  recovered  againft  him  in  his  life- 
time ;  and  his  death  happening  in  the  vacation,  feveral  of  his 
creditors,  who  had  warrants  of  attorney  for  judgments,  entered 
chdr  judgments  which  related  to  the  firft  day  of  the  preceding 
term,  and  confequently,  to  the  inteftate's  life-time ;  though 
in  hjEt  fuch  judgments  were  not  figned  till  after  the  inteftate^s 
death ;  and  likewife,  that  the  inteftate  died  indebted  to  feveral 
by  bond ;  and  that  the  defendant  Dunn  having  been  bound  as 
furety  only  for  the  inteftate  in  fome  bonds  and  judgment^^ 
took  out  adminiftration  to  him,  being  advifed,  that  he  might 
thereby  pay  off  thofe  debts  for  which  he  himfelf  was  bound,  as 
furety  for  the  inteftate :  that  Dunn  the  adminiftrator  paid  off 
two  judgments  entered  in  the  inteftate's  life-time,  amounting 
to  300/.  and  paid  off  fome  judgments  entered  in  the  vacation 
following  after  the  inteftate's  death,  but  which  by  idation 
(ut/nfra)  bad  a  retrofpeA  to  the  firft  day  of  the  term  whidi 
was  in  the  inteftate's  life-time,  though  not  adually  figned  dli 
n&er  his  death ;  and  that  the  faid  adminiftrator  paid  fome 
debts  by  bond,  and  difl>urfed  and  advanced  (b  much  money,  as 
to  have  over-paid  100/*  beyond  what  he  had  received  i  and  that 
there  were  no  more  perfonal  affets  left,  nor  any  real  ailets,  but 
an  advowfon  in  fee,  which  had  defcended  to  the  heir,  and  which 
on  an  appeal  to  the  Houfe  of  Lords,  had  been  adjudged  to  be 
^flStts  to  pay  debtSi  where  the  heir  was  bound,  and  which 

advowibn 


t  399  ] 
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EoinmoN  V.     advowfon  had  been  fince  by  order  of  the  court  fokl>  and  tl^ 
money  paid  into  the  bank. 

On  this  cafe  thus  ftated    the  Lord  Chancellor  gave  hcr- 
<^inion : 

Fir/l^  That  as  to  the  judgments  recovered  againfl:  the  ii^ 
teftate,  and  entered  in  his  life-time,  they  mufl.  be  undoubted 
,  preferred.     Alfo, 

Where  by  the  Secondly,  That  with  regard  to  the  judgments  on  warrants  ^^ 

Aacate  of  frauds  attorney  entered  after  the  inteftate's  death,  as  thefe  related  ^o 

jadgments  (hall  the  nrlt  day  of  the  term,  when  the  mteitate  was  alive,  the  fame 

but  fwm  the"*  ^^^^  8*^^  judgments  from  that  time  ;  for  the  ftatute  of  frauds, 

figningf  thiirc-  which  cnafts,  that  no  judgment  (hall  bind  land,  but  from  the 

ptwchafei,  and  figni"g>  conccrns  only  purchafers,  and  not  creditors  [E] ;  fo 

cberefoie,  at  be-  j-j^^j  ^s  to  creditors  this  remains  as  it  was  at  common  law. 

tween  creditor!, 

a  judgment  en-     But, 

tered  in  the  va- 

cation  relates  to  the  firft  day  of  the  preceding  term. 

[  400  ]  Thirdly f  The  queftion  was,  what  remedy  the  adminiftntor 

fhould  have,  with  refpedl  to  the  money  which  he  had  paid  out 
of  his  pocket  beyond  the  perfonal  affets  ?  And  here  it  was  rc- 
prcfcnted  to  be  very  hard,  if  he  fliould  lofe  any  part  of  that; 
for  which  reafon  it  was  faid,  that  as  to  the  judgments,  and 
.  more  efpecially  thofe  that  had  been  obtained  in  the  inteftate's 
life-time,  and  which  tlie  adminiftrator  had  paid,  he  ought  to 


[E]  The  late  Earl  of  IVrnchel/ea  died  feifcd  of  fomc  lands  in  fee,  and  confidcr- 
ab)y  indebted  by  judgment  and  fimple  contradt,  and  after  the  death  of  the  iaid 
Earl,  and  before  the  efToin  day  of  the  next  following  term,  many  of  the  judgment 
creditors  dcVtvtrcdJieri/acJas^s  to  the  (herifF,  and  took  the  goods  and  furniture  in 
execution  ;  whereupon  the  Ample  contra^  creditors  petitioned,  (for  it  did  not 
come  before  the  court  upon  a  bill)  that  the  judgment  creditors  might  be  paid  cot 
of  the  land  ;  or  at  lead,  that  as  to  fo  much  as  the  judgment  creditors  had,  by 
taking  it  from  the  petfonal  eilate,  exhaufted  the  fame,  they  (the  fimple  contrad 
creditors)  might  ftand  in  their  place,  and  be  paid  out  of  the  land. 

Sedper  cur*:  This  rule  of  equity  is  ycry  jud,  but  not  applicable  to  the  prefeot 
cafe:  here,  the  judgment  creditors  having  lodged  their  writs  of  execution  with  the 
flieriffin  the  fame  vacation  that  the  party  died,  it  relates  to  the  tefleofthc  writ, as 
to  all  but  purchafers;  and  confequently  by  relation,  the  perfonal  eftate  of  which 
the  fimple  contrad  creditors  would  avail  themfelves,  as  being  in  the  poiZeffion  of 
the  Earl  at  his  death,  was  not  fo»  being  evidted  ^m  him  in  his  life-time  by  the 
execution ;  and  therefore  the  fimple  contract  creditors  feem  to  be  without  reme- 
dy, as  to  fuch  of  the  aifets  as  have  been  feized  by  thefe  executions.  Fi/rch  ver- 
fas  Thi  Bail  0/  fFincbelfea,  Hill.  Facation^  17 19.  by  the  Lord  Parker.   Sed qiuerr, 

(land 
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}and  in  their  place;  and  as  thefe  judgment  creditors  might'  RoixKiOKv. 
lave  come  on  the  real  aflets  for  their  whole  debts,  fo  (hbuid 
he  admini Orator  that  paid  them. 

Lord  Chancellor  :  As  to  the  judgments  which  the  admini-  a,  <,,^  money 

Irator  has  paid,  both  thofe  which  were  entered  in  the  tefta-  *>y  fc'c*!  i«^6- 

.   *  menu  and 

or's  life- time,  and  alfo  thdfe  entered  in  the  vacation  after  his  bonds^md  diet 

leath,  fo  far  he  has  duly   adminiftred  :  but  when  he  went  !Sm?n[ftrtt2'* 

urther,  and  paid  bonds  beyond  the  aflets,  he  muft  ftand  in  ?*>•  the judg- 

,  ineots  and  fotne 

he  place  of  thofe  bonds,  and  there  being  no  perfonal  aflets,  of  the  bondi, 

nuft  be  content  to  come  in  pro  rata  only  with  the  other  bond  Sa/the*"^? 

Tcditors,  for  a  fatisfaftion  out  of  the  money  arifing  by  fale  of  fon»l  eft»tc 

he  advowfon,  which  is  real  afl!ets«  the  adininiftra- 

tor  paid  on  the 
jjgments  muf^  he  allowed  him,  but  as  to  what  he  (>aid  on  the  bonds,  be  muft  come  in  pro  rata  vrith 
ther  bond  creditors  out  of  the  real  aflets. 


But  then  it  was  objefted  by  the  Solicitor  General,  that  the 
idvowfon  was  not  liable  to  the  demands  on  the  inteftatc's 
jftatc  ;  for  that  at  common  law  no  real  eftate  could  be  ex- 
rlnded,  and  that  an  advowfon  is  not  extendible  on  an  elegit ; 
^at  the  ftatute  (a)  only  made  medietattm  terra  liable  to  an 
extent ;  alfo  that  nothing  can  be  extended  on  an  elegit,  but 
wrhat  the  jury  may  put  an  eftimate  on  the  (b)  yearly  value 
Jiereof ;  now  no  yearly  value  can  be  put  upon  an  advowfon, 
nuch  Icfs  upon  the  moiety  of  an  advowfon  ;  and  if  the  cafe  in 
I  Inft,  374.  b.  ht  law,  that  an  advowfon  in  fee  is  aflets,  yet 
it  may  not  be  extendible  on  an  elegit* 

Lord  Chancellor  :  It  fe^nls  hard,  to  maintain  that  things 
ncorporeal,  or  lying  in  grant,  are  not  extendible  on  an  elegit. 
However,  the  queftion  here  is,  not  whether  an  advowfon  be 
extendible,  but  whether  it  be  aflets,  which  has  already  re- 
:eiTed  a  determination  in  the  Houfe  ( i )  of  Lords ;  and  indeed 
18  it  may  be  fold,  and  comes  to  the  heir  by  defcent,  it  is  rea- 
fonable  it  fiiould  be  aiTets. 

Memorandum  :  In  this  cafe  it  was  infifted,  that  the  adminl* 
nrator  could  not  pay  a  bond  debt  after  a  bill  in  equity  brought 
igainft  him  by  another  bond  creditor,  and  notice,  the  faid  bill 
>eing  in  nature  of  an  zGdon  at  law  ^  in  which  cafe  fuch  ad- 
niniftrator  would  not  be  permitted  to  pay  a  bond  creditor 


[  401  3 


(s)  Weft.  ft. 
c.iS. 


(})  3  Cro.  359. 
by  Anderfon, 
Ch.J, 


An  advowfon 
defcending  (o 
an  heir  is  real 
aflets*  and  (as  it 
feems)  extend- 
ible on  an  cle* 
git. 


Vol.  III. 


(1)  3  Bro.  P.  C.  S56, 
Y 


without 
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^^^^J^^^  ^'     without  having  given  him  judgment ;  which  the  court  fccmc 
without  difficuhy  to  allow.  [F] 


[F]  Neverthelefs  this  point  does  not  appear  to  have  been  Tally  fettled  rill  latel,^^. 
In  the  csife  of  Dor/ion  verfas  The  Earl  of  OrforJ,  Hill.  1701.  where  A.  and  B.  wesne 
both  creditors  by  fpecUIty  of  J,  $,  who  died,  and  left  an  executor,  aeainfl  whom 
jf.  brought  a  bill  in  equity  for  a  difcovery  of  affecs,  and  to  be  paid  his  debr, 
and  pending  fuch  fait,  the  executor  voluntarily,  and  withetrt  foit,-  paid  B.'i 
debt :  upon  an  account  decreed  on  ^.'s  bill  againfl  the  execinor,r  the  latter  craved 
an  allowance  of  this  payment,  and  it  was  decreed  by  the  Lord  Keeper  l^righi, 
that  the  executor  (houldnot  have  an  allowance  thereof ;  feeing,  that  before  pay- 
ment made,  a  bill  in  equity  was  brought  by  A,  of  which  the  executor  had  n(^ 
tice  ;  and  a  bill  in  equity  is  equivalent  to  an  adiion  at  law,  pending  which  ac- 
tion an  executor  cannot  make  a  voluntary  payment  of  any  debt.  From  this 
decree  an  appeal  was  aft:rwards  brought  in  the  Houfe  of  Lords,  where  the  de- 
cree was  reverfed  ;  and  the  reafon  on  which  th«  Lords  prificipally  grounded  thci/ 
decree  of  reverfal  was,  for  that  as  the  debts  were  of  equal  degree,  and  fince  a 
decree  of  the  court  of  Chancery  cannot  be  pleaded  at  law  to  an  action  brought 
againft  an  executor  upon  another  debt  of  equal  nature ;  therefore  fuch  execotor 
might  juflify  the  payment  of  another  debt  of  equal  nature ;  even  pending  a  bill  n 
equity.  From  a  note  communicated  to  the  reporter  by  Mr.  Doiid^  (.afterwards 
Lord  Chief  Baron  of  the  Exchequer)  who  was  of  counfel  on  the  appeal.  It 
is  however  now  become  the  eUablifhed  dodtrine,  that  a  decree  of  the  court  of 
Chancery  is  equal  to  a  judgment  in  a  court  of  Law  :  and  where  an  executrix  of 
A.  who  was  greatly 'indebted  to  divers  perfons  in  debts  of  different  natures,  being 
fued  in  Chancery  by  fome  of  them,  appeared  and  anfwered  immediately,  ad- 
mitting their  demands,  (fome  of  the  plaintiffs  being  her  own  daughters)  and 
other  of  the  creditors  fued  the  executrix  at  law,  where  the  decree  not  bciag 
pleadable,  they  obtained  jadgments ;  yet  the  decree  of  the  court  of  Chancery, 
being  for  a  juft  debt,  and  having  a  real  priority  in  point  of  time,  not  by  filbon 
and  relation  to  the  dt^  day  of  term,  was  preferred  in  the  order  of  payment  to  tfie 
judgments,  and  the  executrix  proteded  and  indemnified  in  paying  a  due  obe- 
dience to  fuch  decree,  and  all  proceedings  againft  her  at  law  flayed  by  injun£lion. 
Moirice  verfus  Vjc  Bank  of  England,  Decreed  fir  11  at  the  Rolls  by  Sir  Jofepb 
Jekyllt  in  Augufi^  1735,  which  was  affirmed  by  the  Lord  Talbot  in  N^iemkr 
1736,  and  his  Lordfhip's  decree  affirmed  in  Parliament  in  May,  1737.  (1) 

(i)  Ca.  temp.  Talb.  217.  and  4Bro.  P.  C.  287. 
[  402  ] 

Cafe  112.  Clavering  v^fj^j  Weftley  &  ar. 

StrJosiPH 

If.icyll,  ^TT^  he  plaintiff  feifed  in  fee  of  a  coal-mine,  made  a  lerfc 

Mafter    ofthc  t  t  r    r  ,     n      »  %  ^ 

KoUt.  -*•     thereof  for  twenty-one  years  (refervnig  a  rent)  to  A. 

a  Eq.  Ca.  Ab,  who  declared  a  truft  of  this  leafe,  {viz.)  that  he  was  a  iruftcc, 
424.  pi.  9. 

Leafe  of  a  coal  mine  to  A.  refetving  a  rent;  A.  the  lelTee,  declares  himfelf  a  truftee  for  five  peribnt 
to  each  a  fifth  ;  the  five  partners  enter  upooi  work,  and  take  the  profiu  of  the  mine,  which  »fcer- 
wards  becomea  unprofiuble,  aod  the  leiTee  ifiigivcat  i  the  cciluy  que  truitt  &ot  liable,  but  for  the 
time  during  which  thej  totk  the  pr^fiti* 

as 
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as  to  the  coal  mine,  for  five  fevcral  perfons,  to  each  of  them    ^^^"^^[^7' 
^ne  fifth. 

The  five  partners  entered  upon,  worked  the  mine,  and  took 
the  benefit  of  it ;  but  fome  time  after,  the  leflee  becoming  in- 
iblven{,  and  the  mine  unprofitable,  it  wds  flung  up  and  aban- 
doned by  the  fcveral  partners :  upon  \Vhich  the  lefTor  brought 
his  bill  againft  the  leflee  and  the  feveral  partners  in  order  to 
compel  them  to  pay  the  rent  in  arrear,  and  alfo  the  accruing 
rent  ^  infifting,  tliat  though  the  leafe  was  made  to  a  truftee^ 
yet  it  being  declared  by  him  to  be  in  truft  for  thefe  feveral 
perfons,  as  tenants  in  common,  it  was  the  fame  thing  as  if 
it  liad  been  made  to  them  originally,  or  as  if  the  leflee  had 
alligned  it  to  them  ;  in  either  of  which  cafes  the  cejluy  que 
trtifls  would  have  been  liable  for  the  rent,  and  to  the  covenants 
in  the  leafe,  until  fuch  time  as  they  (hould  have  afligned  it 
over,  Befides,  as  thefe  cejluy  que  trujlsy  while  it  continued  a 
beneficial  leafe,  were  to  have  the  profits,  fo  on  the  other  hand 
it  was  reafonable  they  (hould  abide  by  the  lofs  of  it.  Slui 
fenttt  commodunty /entire  debet  bf  onus. 

But  by  the  Mafter  of  the  Rolls  :  The  aftion  at  law  lies  againft 
the  leflee  only,  by  the  landlord,  who  giving  credit  intirely  to 
fuch  leflee,  is  debarred  of  his  remedy  againft  any  other.  And 
there  feems  to  be  ftill  lefs  reafon  to  charge  the  cefiuy  que  trujls 
for  the  future  accruing  rents,  fince,  as  thefe  are  no  otherwife 
chargeable  than  as  aflignees,  they  are  at  liberty,  by  afligning 
over  their  leafe,  to  get  rid  of  it,  and  thereby  to  determine  that 
privity  of  eftate,  in  refpeft  of  which  only  ( x )  it  can  be  pre- 
tended that  they  are  liable.  Wherefore,  feeing  in  the  prin- 
cipal cafe  the  leflbr  has  no  remedy  at  law  againft  any  but  his 
lefllee,  upon  the  credit  of  whom,  and  of  whofe  covenants,  he 
has  let  the  mine ;  and  fince  he  has  made  choice  of  him  as  the 
perfon  liable  for  his  rent,  I  think,  as  againft  the  cejluy  que  trujls^ 
the  bill  ought  to  be  (2)   difmiflcd.     Zed  [G]  quar^\  for  it 

feems, 

[G]  In  the  Trinity  term  following  this  caufe  came  by  appeal  before  the  Lord 
Talbot i  who  decreed  one  Reedy  the  leflbe  (who  made  default)   to  pay  to  the 

plain  ti^ 

(0  Chancellor  v.  Pooky  Doug.  735.  (2)  Reg,  Lib.  A.  i735t  fol.  136. 

T  2 


#04 
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Ci. ATif  iNG  V.   fcckns,  that  whilft  the  cefluy  que  triifts  received  the  profitS|  fliey 


Wbitcey. 


{hould  be  liable  to  the  rent,  though  not  afterwards. 


plaintiflT  the  contribution  monies  he  had  received  from  each  of  the  crfiuy  que  trvF,: 
towards  working  and  carrying  on  the  coal  mine  ;  and  if  that  fbould  prove  not 
fufficient,  the  tifiuy  quetrufis  that  were  living,  and  the  reprcfentatives  of  fuch  as 
weredead>  and  who  were  all  before  the  court,  to  contribute  each  one  fifth  toward  j 
fatisfying  the  plaintiff  the  arrears  of  rent  that  had  incurred  during  the  time  they 
had  concerned  themfelves  in  taking  the  profits.  The  plaintiff  to  have  back  the 
lo/.  depofit  (i). 


(i)  The  decree  on  the  appeal  was, 
*^  that  it  ihoald  be  referred  to  the  Mt- 
*'  fler  to  take  an  account  of  what  was 
**  dae  to  the  plaintiff  for  rent  and  other- 
**  wife  on  the  foot  of  the  leafe  and  the 
*'*  covenants  therein  contained,  and  the 
*^  fame  was  to  be  paid  to  him  by  the 
''  defendant  Reed  ( the  lefTee) ,  but  in  cafe 
<'  the  defendant  Reed  fhould  not  pay 
**  the  fame  at  fuch  time  and  place  as  the 
**  Mailer  fhould  appoint,  it  was  ordered 
'*  and  decreed,  that  the  Mailer  fhould 
*•  take  an  account  between  the  fevcral 
**  defendants  on  the  foot  of  the  articles 
^*  (by  which  ^^r</ declared  the  trud  for 
''  the  ik'vt  partners)  to  the  end  it  might 
**  appear  whether  the  defendant  Reed 
**  had  fufficient  of  the  money  of  the 
*'  faid  defendants,  and  the  deceafed 
**  partners  refpedUvely,  remaining  in 
"  his  hands  to  anfwer  their  ihares  of 
<<  what  fhould  be  fo  found  due  to  the 


*  plaintifT,  and  in  cafe  the  defendant 

*  Reed  had  not  fufficient  for  that  por> 
'  pofe,  the  faid  defendants  refpedliveJy 

(the  reprcfentatives  outof  aflets  only) 
were  to  pay  to  the  plaintiff*  one  fiftti 
part  of  what  fhall  be  fo  found  due,  or 
ib  much  thereof  as,  together  nith 
their  refpcdive  fhares  of  the  money 
in  the  hands  of  Rttdy  would  make 
up  fuch  fifrh,  and  wbat  lliould  there- 
after become  due  from  the  defendant 
Rctd  to  the  plainti^^  upon  the  faid 
leafe  and  covcn^ant»  was  to  be  paid 
to  the  plaintiff  by  the  defendant 
Reed^  or  in  default  thereof  the  faid 

*  defendants  rcfpeftively  ^erc  to  piy 
'  one  fifth  part  thereof,  or  fo  much 
'  thereof  as  together  with  their  fhares 

*  of  the  money  in  the  hands  cf  the  dc- 
'  fendant  Reed  would  make  up  fuch 
'  fifth."      Reg,   Lib.  A.   1735.  ^«*- 

526.  by  the  naBie  of  Claveriw^  v.  Rai^ 
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Ex  parte  Rowlandfon*  Cafc  113. 

H  E   cafe  was,  John  Crosfield  and  James  Birtetf  were  Lorf  Chinccllor 

partners  in  trade,  and  bound  jointly  and  feverally  in  albot. 

their  joint  and   feveral  bond  to  the  petitioner  Rowlandfin,  *Eq.c«.  Ab. 

27th  of  Ocfoher  1 734,  a  joint  commiflion  was  awarded  againft  if  a.^ «nd*B.  are 

Crojfeld  and  Birht^  who  were  found  bankrupts,  and  their  i\3** '°^j  f^"* 

cilate  and  effcfts  made  over  to  affignees,  in  truft  for  their  ere-  vewily  to  j.  s, 

ditors.     Afterwards  a  feparate  commiflion  was  fued  out  againft  fueTh/m  ioindy 

each  of  the  partners,  and  each  upon  this  commiflTion  was  alfo   orfcwaiiy;  boc 
^         ,      ,      r  ^  If  he  fuel  them 

found  a  bankrupt.  jointly,  be  can- 

not fae  them  fe- 
ffrallyy  for  the  pendency  of  one  fuit  may  be  pleaded  in  abatement  of  the  other  t  by  the  fame  reafon, 
if  A.  an<l  B.  joint  trader*,  become  bankrupt,  and  there  are  joint  and  feparate  commiflions  taken  ouc 
egainft  them,  and  A.  and  B.  hei'ore  tha  bankruptcy,  become  jointly  and  fererally  bound  to  J»  $« 
J.  S.  m^y  chufe  under  which  comminion  he  will  come,  but  ihall  nut  come  nnder  both. 

The  petitioner  proved  his  debt  under  all  tliree  commiflions, 
and  received  a  dividend  under  the  joint  commiflion  of  . 
(hillings  in  the  pound  \  and  having  alfo  applied  to  the  com- 
miflioners  under  each  of  the  feparate  commiflions,  to  be  let  [  406  ] 
into  his  dividend  under  fuch  feparate  commiflion,  and  being 
by  them  refufed,  in  regard  of  his  having  received  the  fame 
under  the  joint  commiflion,  he  now  applied  to  the  Lord 
Chancellor  to  be  admitted  to  receive  his  dividend  under  the 
feparate,  as  well  as  under  the  joint  commiflions. 

The  Lord  Chancellor  at  firft  inclined  to  think,  that  the 
petitioner  being  a  joint  and  a  feparate  creditor,  ought  to  be 
at  liberty  to  come  in  under  each  of  the  commiflions,  provided 
he  received  but  a  Angle  fatisfaftion  5  but  the  nert  day  his 
Lordfliip  held,  that  as  at  law  [A],  when  A.  and  B.  are  bound 
—  '  ■    ■       ■  ■       ■       ,      .         II..,.  .       ,„,    g, 

[A]  If  three  arc  bound  jointly  and  feverally,  the  obligee  cannot  fue  two  of  them 
Jointly,  for  this  is  fuing  them  neither  jointly  nor  feverally.     RqU.  4tr.  148. 

T  3  jointly 


4o6  DeTenn,  S.  HilL  1735. 

Rovi A?I^Mji  ■'^^"^^'^  *"^  fcvcrally  to  J.  S.  if  J.  S.  fucs  ji.  and  5.  fevcraDj^ 
*  he  cannot  fue  them  jointly,  and  on  the  contrary,  if  he  fues 
them  jointly,  he  cannot  fue  them  feverally,  but  the  one  a£Hon 
may  be  pleaded  in  abatement  of  the  o^er :  fo,  by  the  fame 
reafon,  the  petitioner  in  the  prefent  cafe  ought  to  be  put  to 
his  eleftion,  under  which  of  the  two  commiifions  he  would 
come ;  and  that  he  (hould  not  be  permitted  to  come  under 
both  ;  for  then  he  would  have  received  more  than  his  (hare  ; 
but  his  Lordfhip  faid  he  would  hear  counfel,  if  they  had  any 
thing  to  obje£t  againft  this  order. 

Whereupon  it  was  now  offered,  that  it  was  true,  if  at  law 
two  men  are  bound  jointly  and  feverally  in  a  bond  to  y.  S^ 
the  obligee  may  either  fue  the  bond  jointly  againft  both,  or 
feverally  againft  each,  at  his  ele£tion  y  but  on  his  fuing  them 
jointly  and  feverally  at  the  fame  time,  the  pendency  of  one 
[  4^7  1      ^^'^  ^^y  ^  pleaded  in  abatement  to  the  other  -^  but  the  reafoq 
of  this  is,  for  that  if  the  obligee  fues  the  obligors  jointly, 
and  recovers  judgment,  the  plaintiff  in  fuch  cafe  is  at  liberty 
to  take  as  well  the  joint,  as  the  feparate  efie£ls  of  each  of  the 
obligors  in  execution.     Now,  in  fuch  cafe,  he  can  have  no 
more  than  all  the  cfk&z  of  each,  confequently  during  fuch 
joint  fuit  it  would  be  fruitlefs,  and  indeed  vexatious,  to  bring 
a  feparate  adion  againft  each  of  the  obligors  ;  but  that  nothing 
could  be  inferred  from  hence  againft  a  juft  creditor's  taking 
under  each  of  thefe  commiflions,  the  utmoft  advantage  allows 
ed  him  by  law  ;  and  that  the  bankruptcy  of  the  debtor  ought 
not  to  hinder  him  of  fuch  advantage,  fo  as  he  did  not  receive 
a  double  fatisfaction.  ^ 

For  \^hich  purpofe  a  cafe  was  cited,  as  determined  by  the 
Lord  Kingy  Sept.  6,  1732,  where  a  joint  commiffion  ilTued 
verfus  StahjcTf  Jones  and  Prejlland^  who  were  partners  and 
joint-traders  ;  and  one  Rice  Vaughati  proved  a  debt  of  3251  A 
under  the  commilFion,  and  received  a  dividend  of  4  j.  in  the 
pound. 

Afterwards  Rice  Vaughariy  having  likewife  a  feparate  bond 
from  Stabler y  for  the  fame  debt,  fued  out  a  feparate  commiffion 
for  it  againft  Stainer^  and  petitioned  that  the  commiffioners 
and  aflignees  under  the  joint  commiffion  might  deliver  up  the 
feparate  efFedbs  of  Siainery  in  order  that  the  petitioner  might 
receive  a  further  fatisfaflion  towards  his  debt  out  of  Stmntr'% 
feparate  eftate.  On  the  other  hand  the  joint  creditors  peti- 
tioned) 
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tioned,  that  the  feparate  commiflion  might  be  fupcrfeded,  for- 
afmuch  as  Rice  Faughan  on  whofe  petition  the  feparate  com- 
miiTion  had  iflUed,  had  been  allowed  for  the  fame  debt  under 
the  joint  commiflion,  (vjzJ)  4  /,  in  the  pound.  But  it  was  or- 
dered, thjat  the  afTignces  under  the  joint  commiflion  (hould 
deliver  ijp  the  feparate  efiedls  of  Stahier^  to  the  end  they  might 
be  applied  to  pay  the  feparate  bond. 

And  it  was  infilled,  that  this  was  a  cafe  in  point ;  for  here 
Rice  Fatighan  was  a  joint  creditor  of  a/i  tlie  partners,  and  alfo 
a  feparate  creditor  of  one,  and  had  proved  his  debt,  and  taken 
his  dividend  under  the  joint  commiflion;  notwithftanding 
which  he  wa^  allowed  relief  as  a  feparate  creditor  for  the  fame 
debt. 

Bat  the  Lord  Chancellor  obferved  this  difference  between 
the  cafes :  in  that  which  had  been  cited,  there  was  a  fingle 
bond  given  as  a  collateral  fecurity  for  the  fame  debt,  by  one  of 
the  partners  only  ;  but  in  tlie  principal  cafe,  the  bond  upon 
which  the  petitioner  would  feek  relief  under  the  feparate  com- 
iniiBon,  was  not  only  for  the  fame  debt,  but  given  by  both 
the  parties ;  and  the  plea  in  abatement  would  have  been  pro- 
per, had  the  bond  been  fued  at  the  fame  time  both  as  a  joint 
and  feveral  bond,  which  cannot  be,  where  there  is  only  a  fe- 
parate bond.  Then  taking  this  to  be  the  rule  at  law,  that  a 
joint  and  feveral  bond  cannot  be  fued  at  one  and  the  fame  time 
both  jointly  and  feverally,  but  that  the  obligee  mud  make  his 
de£lion  ;  fo  it  ought  to  be  (he  faid)  in  tlie  principal  cafe. 
And  this  would  beft  anfwcr  the  general  end  of  the  ftatutes 
concerning  bankrupts,  which  provide,  that  all  debts  (hall  be 
paid  equally,  as  in  confcience  they  are  all  equal ;  that  it  is 
upon  this  foundation,  that  debts  of  a  partnerfliip  have  been 
qrdered  to  be  firft  paid  out  of  the  partnerfliip  eflfafls  (j),  and 
that  afterward3  the  joint  creditors,  when  the  feparate  creditors 
are  fatisiied,  may  come  in  upon  the  feparate  efle£ts,  but  not 
before  j  and  fo  vice  vcrfa  the  feparate  creditors  are  to  come 
firft  on  the  feparate  efl'eds  of  the  partners,  and  if  thefe  not 
(ufficient,  then  on  tl)e  joint  efie£ts^  after  the  partnerfliip  cre- 
ditors are  paid. 

And  therefore,  that  tlicre  might  be  an  equality  in  the  prin- 
cipal cafe,  his  Lordfliip  ordered,  that  the  petitioner  fliould 
inake  his  ele£tion^  whether  he  would  come  in  for  a  fatisfa^ioii 

Y4  OM 


Ex  parte 

ROVLAKDIOK. 


[  408  ] 


If  two  joint- 
trader  I  owe  a 
partnerfliip 
debt,  and  one 
of  the  partocra 
gWei  a  bond  as 
a  collateral  fe- 
curity for  pay- 
mcnt  of  thla 
debt)  here  ihf 
joint  debt  may 
be  fued  for  by 
the  partnerfliip 
creditor,  who 
may  likewife 
fue  the  bond 
given  by  one  of 
the  traders. 


(«)  Vide  Hot- 
fey*s  cafe)  antf 
»3- 
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RowtAilpsoH.  ^"^  ^^  ^^  partnerfliip,  or  the  feparate  effcds,  but  not  out  oi 
both  at  the  fame  time  j  however,  his  having  received  his  divi- 
dend out  of  the  joint  effe£ks,  on  the  joint  commiffion,  whiJft 
this  matter  was  in  fufpence,  was  not  to  bind  him  ;  and  pro- 
vided he  brought  that  back  again,  he  might  come  in  for  a  fa- 
tisfaclion  out  of  the  feparate  efFe£ls ;  and  he  to  have  a  month's 
*  time  to  make  his  eleftion.  ( i ) 

( I )  Ex  parte  Bomi,  i  Atk.  98.  Ex  parte  Blankenbagen^  Rook's  Bank.  Law,  164. 


Cafe  114. 
Lord  Chancellor 

Talbot. 
Ca.  temp.  Tal. 

a  Eq.  Ct.  Ab. 
j34.pl.  5. 
A  woman  in- 
debted dum  fala, 
xnarriesi  and 
brings  a  ponion 
to  herhuiband, 
tod  dies ;  equity 
vrill  not  help 
the  creditor 
«gainft  the  huf- 
band  to  the  va- 
lue  of  what  he 
received  with 
the  wife. 


C  4X0  ] 


Heard  &  Ux'  verfus  StamlFord. 

A  Feme  fole  was  indebted  to  her  filler  in  50/.  by  note  j 
.  (he  married,  oind  brought  a  perfonal  eflate  to  the  value 
of  700  /.  to  her  hufband,  with  whom  (he  lived  about  a  year 
and  a  quarter,  and  then  died ;  the  creditor  by  note  never  re- 
covered judgment  againft  the  huiband  and  wife,  and  the  debt 
remained  unpaid.  The  hufband,  on  the  wife's  death,  admi* 
niftred  to  the  wife.  The  fitter  married,  and  with  her  hufband 
brought  a  bill  againft  the  defendant,  and  finding  that  the 
chofes  en  a&ion^  of  which  tlie  wife  died  poffeflcd,  were  not 
fulHcient  to  pay  the  50  /.  debt,  which  the  wife  owed  dumfoia\ 
it  was  prayed  that  the  defendant  tlie  huft)and,  for  fo  much  as 
he  had  received  out  of  the  clear  perfonal  eftate  of  tlie  wife 
upon  his  marriage,  fiiould  be  made  liable  to  anfwer  the  plain- 
tiflF*s  demand. 

And  it  was  infiftcd  to  be  but  common  reafon  and  juftice, 
that  as  the  wife  was  the  owner  of  a  vifible  eftate,  upon  the 
credit  of  which  the  plaintiff  might  have  intruftcd  her  ;  fo  he 
that  had  fuch  eftate  fhould  pay  the  debt,  which  he  might  well 
afford  to  do  j  that  it  would  be  a  cafe  full  of  hardfliip,  if  a  feme 
fole,  who  in  ready  money,  goods,  jewels,  terms  for  years, 
i^fc.  might  be  worth  10,000/.  and  might  owe  1000  A  if 
fuch  woman  (liould  afterwards  marr)',  and  die,  that  on  her 
death,  her  hufband  fliould  go  away  with  the  1 0,000  /.  and  not 
be  obliged  to  pay  one  farthing  of  his  wife's  debt ;  this  would 
prove  of  the  moft  pernicious  confequcncc  to  the  creditors  ; 
whereas,  on  the  other  hand,  the  hufband  could  have  no  rea- 
fon to  complain  of  being  liable  to  anfwer  tlieir  demands, 

as 
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as  far  as  he  had  received  a  fortune  with  his  wife  ;  that  the  j^Ailirotol 
author  of  a  book,  mthlcd  The  OJice  of  Executors  y  (a  book  well 
cftecmed)  chap,  17.  touching  a  feme  covert's  being  executrix, 
takes  notice  of  this  cafe  as  a  very  hard  one,  and  indeed  re- 
commends it  as  proper  for  the  confideration  of  a  court  of 
equity  >  that  accordingly  the  court  has  granted  relief  under 
fuch  circumflances,  as  appears  from  the  Cl:an(ery  Reports^ 
295.  Freeman  vcrfus  Gr^odham^  where  a  feme  duxnfola  bought 
goods,  but  did  not  pay  for  them,  and  afterwards  married,  and 
died,  having  brought  a  good  portion,  which  came  to  the  hands 
of  her  hufband,  who,  on  the  creditors  filing  a  bill  againfthim, 
to  be  paid  for  the  goods,  demurred.  The  Lord  Chancellor 
Nottingham^  over-ruled  the  demurrer,  faying  with  fomc 
carneftncfs,  that  he  luould  alter  the  law  in  that  point.  So  in  the 
cafe  of  Powell  verfus  Belly  Abridgment  of  Cafes  in  Equitjy  1 6, 
Precedents  in  Chancery^  256.  it  was  decreed,  that  the  wife 
who  had  contracted  debts  dumfiloy  being  dead,  the  hufband 
(hould  account  for  what  he  had  received  with  her,  and  (hould 
be  fo  far  liable  to  her  debts  ;  and  there  Mr,  Vernon  is  faid  to 
have  informed  the  court,  that  he  had  often  known  it  fo  held. 
It  was  moreover  infilled,  that  one  precedent  relieving  a  ere-  [  411  ] 
ditor,  was  more  to  be  regarded  than  three  to  the  contrary. 

Lord  Chancellor :  It  is  extremely  clear,  that  by  law  the 
hufband  is  liable  to  the  wife*s  debts  only  during  the  coverture, 
unlefs  the  creditor  recovers  judgment  againft  him  in  the  wife's 
life -time  \  and  I  do  not  fee  how  any  thing  lefs  than  an  ad  of 
parliament  can  alter  the  law.  The  wife's  chofes  en  oBion  are 
aflets,  and  will  be  liable,  but  thefe,  it  feems,  are  not  fuffi- 
cient  in  the  principal  cafe  to  anfwer  the  demand.  In  the  cafe 
of  Freeman  verfus  Goodhamy  there  was  fome  reafon  for  the 
court  to  be  provoked,  when  the  goods  themfelves  continued, 
'after  the  death  of  the  wife,  in  the  hands  of  the  hufband,  who 
notwithflanding  refufed  to  pay  for  them.  It  is  true,  it  appears 
the  then  Lord  Chancellor  over-ruled  the  demurrer ;  but  what 
was  done  afterwards,  what  decree  his  Lordfhip  made,  whe- 
ther the  caufe  was  ever  heard,  or  whether  the  bill  was  not 
difouiTcd,  does  [B]  not  appear.     Neither  in  the  cafe  of  Powell 

verfus 

[B]  Upon  fearching  the  Regifter's  book  it  appears,  that  in  the  cafe  oi  FnemwK 
T^rfos  Goodland  ^  e  ctrnt*  (not  Goodham)  the  defendant  had  married  the  tefUtor's 

widow^ 
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verfus  Bell^  Is  any  notice  taken  what  eftate  the  wife  ha4  ix\ 
her  own  right,  and  what-  as  adminiftratrix  to  hcf  former 
hufband. 

If  I  relieve  againft  the  hufband  becaufe  he  had  fuflicicnt 
with  his  wife  wherewith  to  fatisfy  the  demand  in  queftion ; 
by  the  fame  reafon,  ^^here  a  feme  indebted  dumfola  afterwards 
marries,  bringing  no  fortune  to  her  hufband,  and  judgment  is 
recovered  againft  the  hufband,  after  which  the  wife  dies,  by 
the  f^me  reafon  (I  fay)  I  ought  to  gr4nt  relief  to  the  hu£band 
againft  fuch  judgment,  which  yet  is  not  in  my  pqmcer,  confe- 
qucntly  there  can  be  no  ground  for  a  coT;rt  of  equity  to  inter* 
pofe  in  the  prefent  cafe.  If  the  la\v  as  it  now  ftanda  be  thought 
inconvenient,  it  will  be  a  good  reafon  for  the  legiflature  to 
alter  it,  but  till  that  \%  done,  wh^t  is  law  at  prefent,  muft  takq 
place. 

The  next  morning  the  cafe  of  ^he  Marl  of  Thomoni  verfus 
(#)  Vol.  1.470.  Earl  of  Sujfolk  {a)  was  cited  to  have  been  adjudged  by  the  Lord 
Macclesfield^  wherein  this  was  one  of  the  very  points  in  qucC. 
tion ;  and  the  Lord  Macclesfield^  for  much  the  fame  rcafons  as 
had  been  given  by  the  Lord  Talbot^  denied  to  relieve  a  creditor 
of  the  wife  dum  fofay  againft  the  hufband  who  furvivcd,  and 
on  tlie  maniage  liad  fufficient  perfonal  eftate  wherewith  to 
anfwer  her  debts,  Wlisreupon  the  Lord  Chancellor  took 
notice,  that  although  the  mctter  now  in  queftion  was  incon- 
fiderable  in  value,  yet  the  cafe  itfclf  was  of  great  confequence; 
for  which  reafon,  if  the  counfel  for  the  plaintiff  were  dilfatif- 
ficd,  he  would,  he  faid,  hear  them  again  to  it.  But  the  above 


4" 

HiAtp  V« 

SjAMrotp, 


8e  on  the  other 
htnd,  where  a 
woman  indebted 
dum  fola,  mir- 
ries  and  brings 
no  portion  to 
her  haibandy 
againft  whom 
judgment  is  re- 
covered for  fuch 
debt,  and  then 
the  wife  diea, 
equity  will  not 
Klieve  the  huf- 
band againft  the 
judgment. 


widow,  who  had  bought  goods  of  the  tcftator's  executors ;  that  after  the  widow'i 
death,  the  executors  bringing  their  bill  {inter  aV )  to  be  fatisfied  for  thclc  goods, 
the  defendant  demurred,  which  demurrer  was  on  the  i8th  of  December  1675 
over-ruled  by  the  Lord  Chancellor ;  that  afterward:  on  the  hearing  of  the  caufc  the 
2d  of  Dec^mkr  1678,  the  defendant  infifted  that  his  wife  had  a  property  in  thcfc 
goods  at  the  marriage,  which  were  partofher  portion  ;  but  ncverthelcfs  to  avoid 
further  trouble,  and  in  cafe  an  afOgnment  of  fome  leafehold  eflates  mentioned  in 
the  caufe  were  made  to  him,  (tho*  he  was  not  liable  by  law  fo  to  do  yet)  by  his 
c#unfel  he  offered  to  pay  for  the  goods,  whereupon  the  decretal  order  runs  thus: 
*'  That  the  defendant  Goodland  do  pay  to  the  faid  executors  the  fum  of  350/. 
**  reported  due  to  them  on  account  of  the  faid  goods,  au^rdimg  to  bis  »ffer  a/^e- 
*^/aid,  "  So  that  this  being  a  decree  in  confequence  of  the  defendant's  offer, 
here  appears  to  be  no  exprefs  determination  in  the  'point ;  however,  it  is  very 
probable  that  the  defendant  perceiving  which  way  the  opinion  of  the  court  in- 
clined on  arguing  the  demurrer,  was  induced  to  make  the  above  mentioned  offer. 

Ti^entionc^ 
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mentioned  cafe  of  the  Earl  of  Thomottd  being  infified  on  as  in      Hi  aid  v. 

jhe  very  point,  the  counfel  acquicfced,  and  did  not  ftir  the 

matter  again,  {a)  /ri^Tu/tW 

been  deterpilned  by  tlie  Lord  King  in  the  cafe  of  Jordan  ▼•  Foley,  Trin.  ii  G.  i. 


Smith  verfus  Turner.  Cafe  115. 

U13  ] 

THIS  caufe  was  heard,  and  there  appearing  to  the  court      Tali*©"  *' 

fome  reafon  to  fufpeft  that  the  defendant  had  a  deed  in  ^  ^    ^^  . . 

his  cuftody,  it  was  ordered  that  he  (hould  be  examined  on  in-  205.  pi.s. ' 

terrogacories  touching  the  deed.     Accordingly  he  was  examin-  J^f^,  ^^j,^  jj'_ 

cd,  and  denied  his  havine;  the  deed,  and  all  the  circumftances  ^^fn^Janthaibeea 
_    .  ■  °  examined  on  iQ. 

relating  thereto.  terrogatoriei, 

and  publkatloa 
pafled,  the  plaintiff  ought  Hot  to  have  a  comrQiHion  to  examine  witneflTct  in  order  to  falfify  the  de« 
fendant*t  examination  \  this  tending  to  multiply  caufei,  and  make  them  endlefs. 


The  Matter  certified  notwithftanding,  that  he  thought  it 
reafonable  the  plaintiff  who  prayed  a  commiflion  to  examine 
ixritnefles,  in  order  to  falfify  the  defendant's  examination, 
(hould  have  one.  And  now  on  motion  for  fuch  commiflion^ 
and  after  hearing  counfel  on  both  fideS| 

The-  Lord  Chancellor  ordered,  that  the  plaintiflF  (hould  not 
have  fuch  commiflion ;  for  at  this  rate  thre:  or  four  caufes 
might  fpring  out  of  one ;  and  though  there  could  be  no 
mifchief  in  examining  the  party  himfelf,  yet  the  examining 
witnefles  after  publication  paflfed,  efpecially  where  it  may  re- 
late to  the  matter  in  iflue,  is  againft  the  rule  of  the  court,  and 
jtnay  be  greatly  inconvenient,  and  make  caufes  endlefs. 
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Cafe  116.  King  verfus  Withers. 

(In  Domo  Proccniip.] 

terd  Chancellor  ^'T^  H  E  bill   was   brought  for  the  recovery  of  a  logacy  of 
E  ^Ct'^Ab  35^0^*    given  by   the  will  gf   Charles   Wither^ ^    ihc 

ii».  pi.  10.  father,    to   Henrietta  Alaria  his  daughter.     Tlie  cafe  was| 

CiL  temp.  Tai.  cAtf^A'/  Withers,  the  father,  liad  a  wife  named  Ehrothy,  and 

Pre.  Ch».  348.  one  only  fon  Charles  Withers^  and  one  only  daughter  Henrietta 

Ijr^V.C.  Maria^  afterwards  married  to  tlie  plaintiff  Dr.  King. 

•X  E^.  Ct.  Ab.  656.  pj.  10.  One  having  «  fon  and  a  daughter,  devifes  Co  his  da«Jghter  2  ^eo  !•  at  her 
4ge  of  %i,  or  marriage,  which  (hould  drfk  happen  $  and  if  h:8  (on  (hould  die  withont  iflue  mkleof  hif 
body  then  living,  or  which  after wardi  (bould  be  born,  then  his  diughtet  to  have  at  her  age  of  21, 
or  marriage,  which  flioulo  Arft  happen,  3500 1.  «ver  and  ab 'Ve  the  faid  2500 1.  and  ixk  cafe  the  contio- 
gency  of  the  fon*f  fo  dying  fliall  not  happen  before  the  daughter*!  age  ot  21.  or  marriape,  then  (he  to 
icceive  the  faid  additicnal  fum  whenever  it  ihall  happen.  After  which  the  teilator  lo'ails  his  real  tftitf^ 
fufajed  to  thoabore  mentioned  charge,  on  the  heirs  of  his  body,  icmainder  tu  hit  brottter  in  fee.  The 
teflator  diet,  the  daughter  marii^i,  hasifTue,  and  having  attained  21,  dies.  Her  hofband  admlatftett 
to  her  j  after  which  the  teftator*s  fon  diet  without  iffue  male  ;  the  •) 500  1.  <ha;i  not  fink,  b«t  oa 
the  pcribiul  cfla'.e  proving  deficient,  fliall  be  raifed  for  the  beocfic  of  the  daughtei\  adminiftratorl 

Charles  Withers,  the  father,  was  feifed  of  a  real  eftatc  of 
900  /.  per  annum,  and  poflefled  of  a  great  perfonal  eftatc,  and 
J)y  his  will  dated  3  June  1697,  duly  executed,  gave  to  his 
daughter  Henrietta  Maria,  2500/.  at  her  age  of  twenty  one, 
or  marriage,  which  (hould  firft  happen,  declaring  his  intention 
and  meaning  to  be,  that  if  his  fon  Charles  Withers  (hould  die 
without  iflue  male  of  his  body  then  living,  or  which  after- 
wards (hould  be  born,  then  his  faid  daughter  (liould  have  and 
receive  at  her  age  of  twenty-one,  or  marriage,  which  (liould 
firft  happen,  3500/.  over  and  above  the  faid  2500/.  After 
which  he  intailcd  his  real  cftate  on  the  heirs  of  his  body,  \vith, 
remainder  to  his  brother  Andniv  Withers  in  fee,  and  di- 
rcclcd,  that  in  cafe  tlie  faid  contingency  of  his  fon's  dying 
[  4^5  ]  without  iflue  male  ftiould  not  happen  before  his  daughter's 
age  of  twenty-one,  or  marriage,  then  flic  fliould  receive  and 
be  paid  the  faid  3500/.  whenever  it  might  after  happen,  and 
made  his  wife  Dorothy,  his  brother  Andrew  Withers,  and  one 
John  White,  executors,  declaring  further,  that  his  land  before 
mentioned  in  his  will,  (hould  be  liable  and  chargeable  with 
the  payment  of  this  3500/.  whenever  it  might  become  due 
sind  payable. 
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inJuguft  iGg-]^  Charles  Withers^  the  teftator  died.  Charles  ^l^l^l] 
tVithers  the  fon,  intermarried  with  Frances  Wavell^  by  whom 
he  had  iiTue  three  daughters,  the  defendants.  The  plaintiflF 
Dr.  Kingy  married  Henrietta  Maria,  the  only  daughter  of  tJic 
teftator  fVithers  the  father,  and  had  iffue  Charles  Kittgy  now 
living.  Henrietta  Maria,  the  wife  of  the  plaintiff  Dr.  King, 
died,  having  attained  twenty-one,  and  the  pbintifF  Dr.  King, 
adminiftercd  to  her.  Charles  Withers,  the  fon  died,  without 
iffiie  male,  leaving  his  faid  three  daughters.  Dorothy  Withers 
likewife  died,  and  the  perfonal  cftate  being' deficient,  the  plain- 
tiff Dr.  King,  brought  his  bill  to  recover  this  additional  por* 
lion  of  3500/.  and  intereft. 

1  ith  of  July,  1735,  ^^  'Lo^i^  Chancellor  Talhot  declared, 
that  the  faid  3500/.  was  and  is  a  fubfifting  charge  on  the 
teftator's  real  eftate,  and  decreed  an  account  of  the  perfonal 
eftate,  and  of  the  rents  and  profits  of  the  real  eftate  devifed  by 
the  teftator  Charles  Withers,  for  the  payment  of  his  debts  and 
legacies;  and  that  this  3500/.  (hould  carry  intereft  from 
the  death  of  Charles  Withers  the  fon,  together  with  cofts  of 
fuit- 

From  this  decree  the  defendants  applied  to  the  Lords,  and 
infifted,  firjl,    that  the   additional   portion  of    3500/.   was 
given  to  the  tcftator's  daughter  Henrietta  Maria^  upon  two       [  416  3 
contingencies,  (i^/V.)  upon  Charles  Withers  the  fon's  dying 
without  iiiue  male,  living  at  his  death,  and  upon  her  the  faid 
Henrietta  Marian  attaining   her  age  of  twenty-one,  and  that 
both  thefe  contingencies  ought  to  have  happened  in  the  life- 
time of  the  faid  Henrietta  Maria,  otherwife  the  conditional 
legacy  could  not  veft  in  her  fo  as  to  be  tranfmiflible  to  her  ad- 
miniftrator  as  a  charge  on  the  real  eftate,  and  to  be  raifed 
thereout  in  prejudice  to  the  appellants,  the  coheirs  at  law, 
but  ought  to  fink  in  the  inlicritance,  agrecaWy  to  thofe  (j)    (*)  ScePanrfctt 
many  determinations  in  the  courts  of  equity,  where  m  the    ,  y^^^^  ^^ 
cafe  of  portions  given  to  younger  children,  payable  out  of    '  ^^^^'  *°^ 
lands  at  a  future  time,  before  which  time  fuch  children  have 
happened  to  die,  it  has  been  held,  that  the  portions  did  not  veft, 
nor  were  raifable  for  the  benefit  of  the  executors  or  admini- 
ftrators  o£  fucli  children,  but  ought  to  fink  for  the  benefit  of 

the  heir  or  remainder  man. 

3  I  Secondly, 
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Kino  «•  Secmdlj^  It  was  obferved^  that  this  additional  portion  of 

3500/.  was  not  made  payable  to  the  executors  or  adminiftra- 
tors  of  the  faid  Henrietta  Maria,  the  late  wife  of  the  plain- 
tiff Dr.  JK//^;  which  (liewed,  according  to  them,  that  it  was 
the  teftator's  intention,  that  the  faid  fum  fliould  not  be  paid 
to  her  executors  or  adminiftrators  out  of  his  real  eftate,  which 
he  had  intailed  on  his  family,  nor  go  to  a  (Iranger  who 
had  before  received  a  portion  of  2500  A  with  the  daughter, 
and  who  had  made  no  additional  fettlement  on  her,  in  recom* 
pence  for  fuch  additional  portion  :  and  tliough  it   might  be 

^  objected,  that  poflibilities  or  contingent  intereils  go  of  courfe 

to  executors  or  adminiftrators,  even  though  the  -legatees  die 
before  the  happening  of  tlie  contingencies ;  yet  this  was  faid 

Pi  to  hold  only  where  the  contingent  intereft  arifes  out  of  a  per- 
fonal,  not  out  of  a  real  eftate. 

On  the  other  fide  it  w^s  anfwered,  that  it  appeared  to  have 
been  the  intention  of  the  teftator  to  make  a  provifion  for  his 
only  daughter,  not  barely  by  giving  her  a  portion  of  2500/. 
to  be  paid  at  her  age  of  twenty- one,  but  alfo  an  additional 
legacy  of  3500  /.  payable  on  a  contingency  of  his  only  fon's 
dying  without  iflue  male  then  living,  which  had  happened. 

That  the  teftator^s  daughter  Henrietta  Marians  dying  in  her 
brother's  lift-time  could  not  be  any  objeftion  to  her  having 
the  additional  legacy  of  3500/,  fmce  it  was  particularly  di* 
refted  by  the  will,  that  though  the  contingency  (hould  not 
happen  before  her  attaining  the  age  of  twenty-one,  or  marriage, 
yet  fuch  additional  legacy  fliould  be  paid  whenever  the  con- 
tinger^cy  fhould  afterwards  happen,  without  annexing  any 
reftriftion  thereto  or  adding  the  circumftance  of  tlie  daugh- 
ter's being  then  alive.  And  in  another  part  of  the  will  the 
teftator  exprefsly  declared  his  intention  to  be,  that  the  lands 
and  premiffes  thereby  devifcd  to  his  fon  Charles,  with  remain- 
der in  fee  to  his  brother  Andrew,  (hould  be  liable  to  and 
chargeable  with  the  payment  of  the  faid  3500/.  whenever  \t 
might  happen  to  become  due  and  payable,  which  (hews  the 
ftrongeft  intention  imaginable  in  the  teftator,  that  the  faid 
3500  /.  fliould  be  a  charge  on  his  real  eftate,  on  the  death  of 
his  fon  Charles,  without  iflue  male,  whenever  fuch  event  might 
happen,  whether  the  teftator's  daughter  Henrietta,  were  at 
that  time  living  or  not ;   that  thefe  claufes  feemed  inferted  on 

that 
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^^^t  purpofc  and  with  a  particular  view  to  prevent  the  queftioii      *j?**"  ^* 

^^^X  had  now  been  ftarted  ;  for  being  taken  together,  it  was 

*^^idly  poflibl^  for  the  tcftator  to  havd  exprefled  hinifelf  in 

'^lorc  explicit  and  dccifive  terms ;   that  the   cafe  of  Jack/on 

'^^'crfus  Farrjntf  Precedents  in  Chancery^  109,  and  2  Fern.  424. 

"^;^s  determined  agreeably  hereto ;   laftly,  that  the  principal 

-^rafe  differed  intircly  from  that  of  Pou/et  verfus  Poulet,  where 

^he  daughter  dying  about  the  age  of  nine  years,  had  confe- 

<}uently  no  odcafion  for  a  portion  ;  whereas  here  the  daughter 

lived  to  be  married  and  left  a  child,    and  this  additional  pro^ 

Vifion  might  juftly  be  prefumed  to  have  contributed  fomewhat 

to  the  advancement  of  her  in  marriage. 

For  which  reafons  it  was  prayed  that  the  decree  might  be 
afHrmed,  and  it  was  affirmed  accordingly  with  cofts,  16 
Marchf  1735.  (i) 

(i)  Vide  Duke  tfCbanJos  v.  TaJhot,  ante  2  vol.  612. 
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Dominus  Rex  verfus  Johann'  Bigg. 

Arguments  hefcrt  all  the  Judges  at  Serjeants   Inn,  in  Fleet 

Street* 

iStrt.i8.  nr^IIIS  was  a  fpccial  vcrdift  found  at  the  Old  Bailey j 

juice  ttkci  out  -•^     where  the  prifoner,  John  Biggy  was  indiflcd  for  rafing 

JeTonTbeTrifide  ^^^  ^^  indorfement  of  90  A  made  on  a  bank  bill  for  100/. 

oft  bulk  note,  which  is  made  felony  without  clergy,  by  a  late. aft  of  the  8th 

1nio"emen?5        and  9th  of  »^.  3.   c/jap.   1 9.    Par.  36. 

tbit  beld  to  be  ^  . 

raAogtn  indorfement  witbin  8tb  ind  gtb  of  W.  3.  cap.  19.  (e€t.  36.  and  to  be  felony  wttkeit 

•lergy. 

The  indiSment  fct  forth,  that  on  the  19th  day  of  February 

1714,  and  long  before,  one  Jojhua  Adams ^  was  intrufted  and 

employed  by  the  governor  and  companyof  thebankof  £flr^Ai/u/, 

to  fign  bank  notes  for  the  faid  company,  for  the  payment  of  mo- 

[  420  ]        ney  by  tliem  payable :  that  afterwards  the  fame  day  and  year, 

the  faid  Jojbua  Adams^   being  fo  intrufted  and  impowered  by 

the  faid  company,  did  make  a  certain  bank  note  under  his  own 

hand,  and  figncd  by  himfelf  on  behalf  of  the  company,  dated 

the  19th  of  iv^rw^iry,    17 14,  by  which   note  the  faid  Jofima 

Adams y  on  behalf  of  the  faid  company  of  tlie  bank  of  EnglanJi 

did  promife  to  pay  to  Mr.  James  JVhite^  or  bearer,  one  hundred 

pounds  on  demand :  that  afterwards  on  the  aad  of  Fdru* 

ary^  1 714*  on  behalf  of  the  faid   company  of  the  bank  of 

England^   the  fam  of  ninety  pounds   part  of  the  faid  fum 

of  one  hundred  pounds  in  the  (aid  note  mentioned,  was  paid 

to  the  bearer  of  the  faid  note ;    and  that  tliereupon,    on 

behalf  of    the    faid    company,    quoddani  fcriptum  Anglici  an 

indorftment  on  the  faid  note,  was  duly  made  and  writtcni 

fpecifying,  that   90/.  was  paid  the  fame  22d  of  Fibruarjf 

1 7 14:   that  the   prifoner  J^.^/^/;  J?ig^,  endeavouring  to  make  an 

unlawful  gain  to  hinifelf^  and  to  defraud  the  company  of  the  hank  jf 

England, 
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.^'^gland,  of  great  fums  of  money  \  after  the  payment  of  the  faid   ^**  *'•  ^»««« 
^^  A  and  after  the  faid  mdotfement  made  upon  the  faid  note, 
wtx.)  on  the  firft  of  March  in  the  fame  year,  felonioufly  era/it 
^at  indorfement  upon  the  faid  note,  contra  pacem  donuni  regis^ 
1st  contra  Jbrmamjiatuf  in  hoc  cafu  nuper  eilf  l£ provis\ 

Upon  Bigg  the  prifoner's  pleading  not  guilty  to  this  indi£t* 
ment,  the  jury  found  a  fpecial  verdi£l,  {yiz^) 

They  found,  that  the  faid  Jojbim  Adams ^  on  the  faid  ipth 
of  February^  ^  7  M>  ^^^  intruded  and  employed  by  the  gover- 
nor and  company  of  the  bank  of  England^  but  not  under  their 
common  feal^  to  fign  for  the  company,  bank  notes  for  the  pay- 
ment of  money  payable  by  the  company :  that  the  faid  Jojhua 
Adams^  being  fo  intruded  and  employed  as  aforefaid,  on  the 
■19th  of  iviriwrry,  1 7 14,  did  make  the  note  in  writing  men-  T  4^1  1 
tioned  in  the  indi£tment,  figned  under  the  faid  Jojhua  Adam*s 
own  hand  on  behalf  of  the  faid  company;  by  which  note  the  faid 
Jojhua  Adams y  on  behalf  of  the  faid  company,  promifed  to  pay 
to  Mr.  James  White,  or  bearer  on  demand,  the  fum  of  one 
hundred  pounds ;  that  on  the  faid  aad  day  of  February,  1 7 1 4,  on 
behalf  of  the  faid  company,  the  faid  90/.  parcel  of  the  faid  fum 
of  one  hundred  pounds  in  the  faid  note  contained,  was  paid  to 
the  bearer  of  the  faid  note  ;  and  that  on  the  faid  payment,  on 
and  acrofs  the  writing  of  the  faid  note,  the  words  and  figures 
following,  (viz.)  22A  February,  fj  14,  paid  ninety  pounds,  were 
in  due  manner,  on  behalf  of  the  faid  company,  written  with 
ted  ink  upon  the  face  and  injide  of  the  faid  note  5  that  the  faid 
J(An  Bigg,  on  the  fird  of  March,  in  the  faid  year,  after  the 
payment  of  the  faid  90/.  and  the  infcription  thereof  on  the 
faid  note,  by  a  certain  liquor  to  the  jury  unknown  put  by  the 
faid  John  Bigg,  upon  the  words  and  figures  fo  writt^  upon 
the  faid  note,  with  red  ink  as  aforefaid,  the  fame  words  and 
.  fijffxrts  totaliter  expunxit  bf  delevit. 

Alfo  the  jury  found,  that  at  the  time  of  making  the  s(£t  of 
-parliament,  intitled,  an  a£t  for  making  good  the  deficiency  of 
feveral  funds  therein  mentioned,  and  for  enlarging  the  capital 
ftock  of  the  bank  of  England,  and  always  afterwards,  to  the 
29ih  of  November,  1696,  the  way  only  ufed  for  indorfing  of 
bank  notes  was,  by  writing  on  the  bacijide  of  the  faid  notes 
with  black  ink  j  but  that  afterwards  on  the  28th  6i  Nov. 

voL.ni.  z  1696; 
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RBs«r.Bt««.  ,gp5^  ^„j  (^^^  thenceforth  to  this  time,  the  way  that  was 
only  ttfcd  was,  tor  #ritc  all  the  payments  of  any  part  of  the 
money  paid  on  thefe  notes,  upon  atidacrofs  the  writing  of  the 
faid  notes,  with  ifed  ink,  in  manner  ami  fotm  as  is  above- 
mcentioned  to  be  written  on  the  faid  note  ;  and  that  fuch  in* 
[  4^2  3  fcriptions,  from  the  faid  28th  of  November^  1696,  hithenoc 
fiave  bceti,  and  ate  commonly  called  indorfemeftts  \  and  if  upoic 
this  whole  matter  the  court  fhall  be  of  opinion,  that  tlic  pri-* 
foner  b  giulty  of  the  felony  charged  upon  him  in  the  indiS— 
ment,  then  they  find  him  guilty ;  if  the  court  ihall  be  of  the: 
contrary  opinion,  then  not  guilty* 

Mj  Lerdf, 

I  am  of  cctmfcl  with  the  prifoner,  who,  I  mud  admit,  ha  s 
been  guilty  of  a  very  great  mifdemeanor  or  offence  ;   but  th^ 
queftion  now  before  your  Lordfhips  is,  whether  the  fact,  as 
found  by  this  fpecial  verdi£t,  be  felony  ? 

I  (hall  beg  leave  to  (pcdk  to  the  cafe  upon  thefe  feveral 
points : 

JPtrflt  Whether  this  yo/iua  Adams  appicars  to  have  been  vcB 
empowered  on  behalf  of  tlie  company  of  the  bank  olEn^ni^ 
to  fign  notes  for  the  payment  of  money  bjr  the  bank  ?  And 
I  humbly  take  it,  that  on  this  fpecial  verdiO,  but  more  par^ 
ticularly  the  negative  words  of  it,  I  mean,  as  it  is  found,  that 
there  was  m  authority  under  the  eommonfeeU  \  it  appears  Aiami 
was  not  well  empowered  to  fign  this  note  on  behalf  of  the 
company ;  and  therefore,  that  in  ftri£lne£s  it  is  not>  as  to  thi$ 
purpofe,  a  bank  note,  and  confequently  that  it  Is  no  fefeny  ta 
rafe  it,  or  to  rafe  an  indoriement  made  upon  it. 

Secondly^  Whether  this  receipt  of  the  90/.  part  of  the  loc/. 
mentioned  in  the  note,  (the  receipt  being  written  on  the  in- 
fide  and  face  of  the  note)  can  be  faid  to  be  an  indorfement  widi- 
in  the  a£l  ?  And  I  humbly  hold  it  cannot  be  faid  to  be  aD 
indorfement,  and  confequently,  that  the  prifoner  cannot  be 
guilty  of  rafing  an  indorfement  on  a  bank  note. 

t  423  J  Thirdly^  Whether  the  prifoner's  taking  out  this  receipt  by 

applying  to  it  a  liquor  unknown  to  the  jury,  can  be  called 
a  rafmg  of  this  indorfement  ?  And  I  muft  beg  leave  to  hold, 
that  it  cannot  be  called  a  rafing  of  this  indorfement. 

Foitftblj^ 


\ 
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Fourthly,  Whether  the  indiamcnt  be  good,  it  being  for  Ri^^'.Bic* 
raGng  the  infcription,  AngUce^  the  indorfement,  on  the  bs;ck 
bill?  And  this  I  take  not  to  be  good. 

Fifthly^  Whether  the  vcrdi£i,  as  found,  be  fufEcient,  it  not 
being  found,  that  the  prifoner  rafed  out  this  indorfement  for 
ibe  fake  of  lucre,  or  imth  an  intent  to  defraud  or  cheat  the  company 
of  the  bank  0/* England?  And  I  take  it  that  the  verdi£^,  as 
found,  is  not  fufEcient,  as  to  that  matter. 

As  to  the  firft  quedion,  whether  Jo/hua  Adams,  was  well 
empowered  by  the  bank  to  fign  this  note  ?  The  company  of  the 
'bank  of  England  are  a  corporation  aggregate,  a  body  politic, 
jTubfifting  only  by  fidion  and  fuppofition  of  law,  which  is  in- 
viflble,  and  can  a£l  or  fpeak  only  by  its  common  feal ;  fo  that 
the  common  feal  is  in  the  hand  and  mouth  of  fuch  a  corporation. 

Formerly  it  was  held,   that  a  corporation  aggregate  could 
not  do  any  thing  without  deed,  13  f/.  8.  12.     Afterwards,  it 
is  true,  for  conveniency's  fake,  it  was  allowed  to  zOt  in  or- 
dinary matters  without  deed,  as  to  retain  a  fervant,  cook,  or 
butler,  Plow.  91.  ^.   2  Sound.  305.  or  to  appoint  a  bailiff  to 
lake  a  diftrefs,  3  Lev.  107.   But  in  cafe  of  any  thing  of  con- 
fequenoe,  or  the  employing  any  one  to  ad  on  their  behalf  in  a 
matter  which  is  not  an  ordinary  fervice,  a  corporation  •  ag-  f  *J^^JJ^J^ 
gregate  cannot  do  that  without  deed.  This  is  the  verydiftin£lion  nothing  of  co 
taken  in  Horn  and  /ly's  cafe,  reported  in  i  Vent.  47.     i  Mod.   ttSItU  wt m 
18.    2  Keb.  567.    where,  in  trefpafs  for  taking  away  a  (hip  ordia«nr  f«nri 
and  fails,  the  defendant  juftified  under  the  Canary  patent,     .  ^ 
whereby  the  King  granted  to  the  company  the  folc  trade  to     '' 
the  Canary  Iflands,  and  further  granted,  that  if  any  (hould 
without  their  licence  trade  thither,  their  (hip  and  goods  fent 
thither  (hould  be  forfeited  to  the  company.    Then  the  plea 
fet  forth,  that  the  plaintiff  with  his  fliip  and  fails  did  fail  to 
die  Canary  iflands,  and  trade  there,  without  licence  from  the 
company  \  whereupon  the  defendant  did  fcize  the  (hip  and 
fails  on  behalf  of  the  company,  as  forfeited ;  and  on  demurrer 
to  this  plea  two  points  were  held;  firft,  that  the  letters  patent 
could  not  create  a  forfeiture,     ^dly^  That  the  company  could  Ctniiot  witi 
not  without  deed  empower  any  third  perfon  to  Teize  goods,  thirf^peSfoT 
for  their  ufe,  as  forfeited -,  for  (fay  the  books)  the  feizinsr  of  fei*er>o^«f 
goods  for  the  uie  of  a  corporauon  is  an  extraordinary,  and  not  fcitctf. 
a  common  fenrice. 

Z  a  Now 
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«iv,  Bxoo.  Now  this  (hews  a  corporation  can  no  more  give  an  autho- 
rity, as  to  perfonal  things,  without  their  common  feal,  than 
as  to  any  real  eftate ;  and  if  the  feizing  of  goods  for  the  ufe  of 
a  corporation,  as  forfeited  to  them,  be  an  extraordinary  fer- 
vice,  and  fuch  a  power  as  cannot  be  given  without  deed, 
though  this  be  a  power  for  the  benefit  of  a  corporation,  name^ 
ly,  to  pat  them  in  poiTeffion  of  goods,  which  before  they  had 
a  right  to,  and  relating  only  to  perfonal  goods,  and  to  no  real 
eftate ;  if  fuch  an  authority  (1  fay)  cannot  be  given  without 
deed,  a  fortiori  Ithe  bank  of  England's  empowering  one  to  fet 
their  name  to  a  promilTcry  note  cannot  be  done  without  deed  •, 
this  being  an  extraordinary  truft  or  employment,  fuch  a  one 
indeed  as,  if  abufed,  may  in   an  hour's  time  endanger  the 

r  ^2  c  ]  ^^"  ^^  ^^  company  that  gives  this  authority.  For  if  an  agent 
of  the  bank  be,  under  their  common  fcal,  empowered  to  fct 
their  names  to  promifTory  notes,  and  fuch  agent  (Iiould,  with- 
out any  confideration  or  value  received,  fign  a  promiflbry  note 
in  the  compan/s  name  for  five  or  ten  thoufand  pounds,  I  do 
not  fee,  but  that  this  would  bind,  and  at  the  fame  time  go  near 
to  ruin  the  company. 

Therefore  furcly  this  is  a  truft  not  of  a  light  nature,  but  of 
the  higheft  concern  and  confcquence  to  the  company  ;  and  if 
in  any  cafe  whatever  an  authority  given  by  a  corporation 
ought  to  be  under  their  common  feal,  without  all  doubt  this 
autliority  given  by  the  company  to  fign  promiflbry  notes  ought 
to  be  fo. 

It  is  plain  a  corporation  aggregate  cannot  without  deed 
make  or  enter  into  any  contraAj  and  by  the  like  reafon  they 
cannot  witliout  deed  empower  another  to  do  that  aft,  which 
they  thcmfelves  cannot  do  but  under  tliefe  circumftances. 
A  corporation  aggregate  cannot  without  deed  bind  thcm- 
felves to  pay  money,  and  for  the  fame  reafon,  they  can^ 
not  without  deed  authorife  another  to  charge  thcmfelves 
witli  the  payment  of  any  money.     It  is  evident  a  corporation 

ortoentetfor  Cannot  without  their  common  feal  empower  their  fervant  or 

cenditioQ  agent  to  enter,  on  their  behalf,  for  a  condition  broken,  though 
in  the  cafe  of  an  eftate  of  never  fo  fmall  a  value,  and  though 
this  be  for  the  benefit  of  the  corporation,  and  cannot  poflibly 
enure  to  their  prejudice,  i  RoL  Ahr.  514.  Damper  yttixjs 
Symmsy  much  lefs  can  a  corporation  empower  another  with- 
out their  common  feal  to  fign  promiflbry  notes  in  their  name, 

whereby 
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"^Bcrcby  to  charge  thcmfelvcs,  it  may  be,  with  a  million  of  ^'^  ♦•  •»««• 
^oney. 

I  (hall  only  mention  one  inftance  more  of  what  a  corpora-       [  426  ] 
tion  cannot  do  witliout  a  deed,  and  that  is,  it  cannot  without   j^^,,  ^^^^  ^^,1^^ 
a  deed  make  an  attornment  to  a  grant  of  a  reverfion ;  as  if  *"  attornment, 
lands  be   granted  to   a  corporation  aggregate,    whether  for 
years,  or  for  the  life  of  J.  5.  and  the  grantor  being  feifed  in 
fee   of  the  reverfion,  grants  it  over  to  a  third  perfon ;  the 
corporation,  who  have  the  particular  eftate,  cannot  attorn  with- 
out c|eed;  and  in  pleading  a  title  to  fuch  a  grant  of  a  reverfion, 
the  deed  of  this  corporation,  purporting  fuch  attornment,  muft 
be  pleaded  with  a  profert  hu  in  cuf^  6  Co.  38.  Bellamys  cafe. 

Here  then  is  a  very  ftrong  cafe :  An  attornment  is  but  a  Though  the  laf. 
flight  matter,  being  no  more  than  a  bare  confent  to  the  leflbr's   itry  ilightTon!^ 
grant  •,   it  pafTes  no  intereft  from  the  party  attorning,  but  the  ^•"i^^nce. 
grantee  is  in  by  the  grantor  folely.     It  is  favoured  in  law,  as 
tending  to  the  perfeilion  of  a  grant ;  and  therefore  cannot  be 
upon  a  condition  fubfequent,  for  in  fuch  cafe  the  attornmcHt 
would  be  good,  and  the  condition  void  and  rejefted.     The 
making  an  attornment  is  no  more  than  what  the  tenant  is 
compellable  to  do,  upon  a  proper  conveyance  j  as  that  of  a  fine, 
xtponz  quid  juris  clamat  brought  againft  the  tenant.  An  attorn- 
ment has,  in  our  days,  by  the  whole  legiflature  been  thought  fo 
trivial  a  thing,  that  by  a  late  {a)  aft  of  parliament  it  is  wholly   (*)  4  *  5  Ann. 
taken  away,  as  an  ufelefs  incumbrance  upon  conveyancing.     '        '  ^' 
And  if  a  corporation  cannot  do  fo  flight  a  thing,  as  to  make  an 
attornment  without  deed,  much  lefs  can  tlicy  without  deed  do 
an  a£l  of  that  confequence,  as  to  empower  another  to  fet  their 
name  to  promiflbry  notes  for  the  payment  of  ever  fo  great  a 
Turn  of  money* 

But  it  will  be  objeded ;  if  the  authorifing  Adams  to  fign     [  427  ] 
pcFtes  in  the  name,  and  on  the  behalf  of  the  bank  of  Englatid^ 
ought  to  be  under  the  common  feal,  then  for  want  thereof, 
according  to  tliis  way  of  arguing,  aU  the  notes  and  bills  given 
bfjidamst  on  behalf  of  the  bank  are  void. 

Rf/p':  This  is  no  confequence ;  for  in  an  aftlon  brought 
igainft  the  bank  upon  a  bill  or  note  figned  by  Adams^  when 
it  (hall  be  proved,  that  Adamsy  is  an  agent  intrufted  by  the 
bank,  and  has  been  ufed  to  fign  biUs  and  notes,  which  ifrom 
time  to  time  have  been  duly  paid  and  anfwered  by  the  bank ; 

Z  3  .  thig 
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Whether  wri- 
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this  is  evidenccy  and  will  carry  with  it  the  highcft  prefump^. 
tion,  that  Adanu  was  lawfully  authortfed  fo  to  do,  and 
confequently  authorifcd  under  the  co];nmon  feal  \  and  at 
the  fame  time  it  may  be  impoffible  for  a  third  perfonj^ 
that  fues  this  bill  or  note,  to  produce  fuch  authority  under 
the  common  feal  of  the  bank  ;  and  it  would  be  unreafon? 
able  in  the  court  to  put  him  upon  it,  in  regard  the  fame  does 
not  ))elong  to  him  j  yet  upon  fuch  evidence  it  fliaU  be  pre- 
fumed,  that  Adams  was  well  authorifed  under  the  common  feal 
to  fign  fuch  bills  and  notes,  and  confequently  they  will  be 
good  :  but  in  the  principal  cafe^  there  is  no  room  left  for  fuch 
prefumption,  it  being  exprcfsly  found  by  the  verdift,  that 
A  dams  ^  was  not  authorifed  under  the  common  ftal  of  the  bank 
to  fign  fuch  notes.  So  that  this  objeftion  is  of  no  force. 

But  if  this  point  (ho\ild  be  againft  me,  and  it  fliould  be 
thought  by  your  Lord  (hips,  that  the  bank  without  their  conunon 
feal  could  authorife  Adamsy  to  fign  notes  in  their  name,  (tho^ 
it  be  a  matter  of  fuch  very  great  moment,  as,  if  abufed,  maj 
ruin  the  company)  but  admitting  this  to  be  againft  me  \ 

The  fecond  queftion  is,  whether  this  receipt  for  90/. 
written  with  red  ink  acrofs  and  upon  the  face  and  infide  of 
this  bank  note  of  one  hundred  pounds,  can  be  faid  to  be  an 
indorfement;  for  the  ftatute  of  (/?)  8  ^  9  Wilh  3.  makes  it 
felony,  "  cither  to  forge  or  counterfeit  a  fealed  bank  bill  or 
"  bank  note,  or  to  alter  or  rafe  an  indorfement  on  any  bank 
**  bill  or  bank  note."  The  prefcnt  indiftmcnt  is  on  the  latter 
branch  ;  therefore,  if  the  receipt  for  90/.  written  on  the  face 
of  this  bank  bill,  be  not  an  indorfement,  then  the  ofiFence  is 
not  within  the  a£l  of  parliament. 

This  receipt  written  on  the  face  of  the  note  is  not  an  in- 
dorfement :  the  word  indorfement^  is  a  legal  word,  for  whicli 
there  is  a  proper  (at  leaft  a  law)  Latin  word,  (viz.)  iniorfa^ 
mentum^  as  murdrum  is  the  law  Latin  word  for  murder.  The 
meaning  of  the  word  appears  from  its  derivation  from  in  and* 
dorfumy  and  fignifies  what  is  written  on  the  back  of  the  deed 
orinftrumcnt.  It  is  taken  notice  of  in  the  Terms  of  the  Lawy 
CowelTs  Interpreter  J  znA  Blunt* s  Di^ionary^  and  is  frequently 
applied  to  a  condition  of  a  bond,  in  ancient  times  commonly 
written  in  parchment,  and  the  condition  is  common^ 
written  on  the  back  of  the  bond|  and  called  an  indorfementw 
3  And 
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An4  this  being  the  plain  fignification  of  the  word  in  the  com-     ^«»  ^'  J5'«e, 
mon  ufe  of  it,  manifeftly  implied  from  its  derivation,  how  then 
<ran  it  fignify  any  thing  written  on  the  face  and  wfide,  and  not 
4>n  the  bachfide  of  the  note  ? 

It  is  true,  the  verdict  finds,  that  fome  time  fince  the  making 
of  this  penal  ftatute,  it  was  ufual  for  the  bank  to  write  the  re- 
ceipt for  any  part  of  the  money  paid  upon  the  face  and  acrofs 
the  note  with  red  ink ;  and  that  this  receipt,  though  written 
on  the  face  and  infide  of  (he  bill,  is,  fince  the  a£l|  com-  [  429  ] 
monly  called  an  indorfement. 

But  furely  this  cannot  be  material ;  for  by  the  jury's  find* 
Jng  that  this  wiiting  the  receipt  with  red  ink  acrofs  and  on  the 
face  of  the  note,  is  commonly  called  an  indorfement,  by  this 
(I  fay)  it  is  implied,  that  it  is  not  always  called  fo,  nay,  that 
fometimes  it  is  called  othcrwife>  The  word  commonly  is 
uncertain  :  if  it  has  been  three  or  four  times  called  fo,  it  may 
be  faid  to  be  commonly  called  fo,  and  yet  it  may  much  oftner 
be  called  otherwife.  Befides,  as  it  is  a  proper,  legal  word, 
the  true  and  legal  import  thereof  cannot  be  altered,  varied, 
and  made  to  fignify  the  diredt  contrary  \  and  all  this  by  fome 
people's  making  an  improper  ufe  'of  it.  This  would  be  to 
make  an  indorfement,  which  is  always  written  on  the  backfidt 
of  a  noteor  wiiting,  to  fignify  the  very  reverfe,  {viz.)  what  is 
written  on  thtforefide :  it  would  be  to  give  fuch  a  latitude  to 
the  fancy  of  people,  who  may  fometimes  mifname  any  thing, 
as  to  take  4way  all  manner  of  certainty. 

Ba(  what  renders  this  objeAion  the  ftronger,  is,  for  that  the  \ 

▼erdi£l  finds,  that  at  the  time  of  making  this  a£k  of  parliament, 
and  for  fome  time  afterwards,  the  only  way  of  writing  re- 
ceipts on  the  bank's  paying  ofi^  part  of  the  note,  was,  by 
writing  the  receipt  on  die  back  of  the  note,  which  at  that 
^unCf  {fi^n  ^^  ^^  making  of  the  z6t  was  called  an  indorfe- 
iQent,  ^d  this  was  indeed  properly  and  juftly  fo  caUed ;  an4 
writing  receipts  on  the  fa^e  or  acrofs  the  bank  note  was  not 
tl^en  pra£Ufed ;  confequently  the  ftatvite,  in  making  the  rafing 
an  indorfement  felony,  muft  intend  fuch  an  indorfement^ 
as  was  ufed  at  the  time  when  the  zCt  was  made,  that  is,  fuch 
as  was  written  on  the  back  of  the  bank  note,  and  could  never 
fnean  a  writix^  on  thc/aa  or  ^rofi  the  notCi  which  was  not 

?4  ^A 
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Rix  V.  6iG0»  then  pFa£Ufed,  and  could  not  have  been  forefcen,  without  tht 
fpirit  of  prophecy.  And  if  the  bank  have  found  out  a  »fw  vaj 
of  writing  receipts,  they  muft  apply  for  a  new  a£l  of  parliament 
that  {hall  extend  to  fuch  their  new  invention. 

Again  :  This  writing  of  a  receipt  acrofs  and  Hpon  the  face 
of  the  bank  note  being  a  new  method,  and  not  {>ra£lifed  when 
the  Z&,  was  made,  I  would  put  the  cafe,  that  the  receipt  on 
the  face  of  the  bill,  which  the  prifoner  is  indi£led  for  rafing, 
had  been  the  Jir/f  receipt  that  was  ever  written  in  that  man^ 
ner,  would  this  have  been  an  indorfement  within  the  aft  of 
parliament,  and  would  it  have  been  felony  to  have  rafed  the 
receipt  thus  written  on  the  face  of  the  bill  ?  Surely  not. 

Then  I  would  go  further,  and  aik,  if  the  prifoner  had  rafed 
the  fecond,  third  qr  fourth  receipt  that  had  been  written  iq 
this  manner,  would  this  have  been  an  indorfement  within  the 
aft  ?  I  do  not  fee  how  it  could.  When  then  would  the  rafing 
of  fuch  receipt  written  on  the  face  of  fuch  bank  notes  firft 
begin  to  be  a  felony  ?  This  would  be  pretty  hard  to  deta? 
piine* 

Further ;  if  this  penal  law  di4  not  priginally  and  at  ihs 
time  of  making  it  comprehend  a  receipt  written  on  the  hot 
of  a  bank  bill,  under  the  word  indorfement^  (as  it  is  plain  it 
did  not)  fliall  fuch  law  in  procefs  of  time  grow  ftrongcr  and 
more  comprehenfive  than  it  yrzi  at  firft  ?  Shall  fuch  a  con- 
ftruftion  be  put  upon  it  as  thereby  to  make  that  felony  fomc 
years  after  the  enafting  of  the  law,  ^hich,  at  the  time  when 
r  43  ^  ]  ^'  ^^^  enafted,  wzs  not  fo  ?  This  would  indeed  be  a  itrange 
conftruftion,  by  a  liberal  interpretation  to  enlarge  a  penal 
law,  contrary  to  the  rule  which  fays,  //  Jhall  be  ialen  JiriBlj^ 
and  muft  tend  to  make  conjlruifive  felonies^  as  odious  as  con* 
RruBlve  (a)  jreajlm^ 

If  it  (hould  be  objefted,  that  to  rafe  a  receipt  ^tten  by 

Inftancei  where  t      r  r   i  r 

peoai  lawi  haye  the  bank  on  the  face  of  the  note  is  equally  mifchievous,  as  the 
t^^cTby^ln  rafing  an  indorfement  on  the  back  thereof,  and  therefore 
equitable  con-      equally  within  the  aft  5  this  argument  will  not  be  allowed, 

(a)  See  the  13  (^14  Car,  2.  cap,  29.  for  reveriing  the  attainder  of  the  Earl  of 

tJSfraffirJ, 

iritb 
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with  regard  to  any  law  that  is  penal,  much  lefs  in  the  cafe  of    R««  ••  Bicc. 
one  that  is  capital,  fuch  not  being  to  be  inlarged  by  parity  of 
reafon,  or  extended  by  any  equitable  con(lru£tion. 

The  ftatute  of  25  Ed.  3.  makes  (or  rather  declares)  it  to 
be  high  treafon  to  counterfeit  the  great  feal ;  and  in  3  In/l. 
16,  17,  thefe  cafes  are  cited  on  that  branch  of  the  aft  :  Firjfj 
If  a  man  takes  off  the  great  feal  from  one  patent,  and  fixes  it 
to  another  writing  purporting  to  be  another  grant  of  the 
king,  this  is  held  to  be  no  {a)  counterfeiting  of  the  great 
feal. 

Secondly f  If  one  having  a  grant  by  letters  patent  of  the  ma- 
nor of  Dale  from  the  Crown,  rafes  out  the  manor  of  Dale,  and 
inferts  the  manor  of  Salej  which  is  a  greater  manor,  and  like- 
wife  belonging  to  the  Crown ;  this  is  alfo  held  to  be  no  coun- 
terfeiting of  the  great  feal. 

Thirdly f  There  is  a  cafe  reported  of  an  extraordinary  con- 
trivance of  one  Leake  J  a  chancery  clerk.  This  Leake  being  f  ^'^^  1 
Sibout  to  take  a  grant  fron  the  Crown,  joined  together  two 
thin  (kins  ofparchmcntof  a  proper  fizefor  letters  patent,  and 
glued  them  fo  clofe  together,  that  they  appeared  to  be  as  one 
(kin,  and  a  trup  patent  for  fome  inconfiderable  grant  was 
written  upon  the  outward  (kin,  and  this  patent  was  fealed. 
Afterwards  the  party  having  uuglued  the  two  (kins  took  oflf 
the  uppermoft  (kin,  and  then  wrote  a  more  valuable  grant 
upon  the  innermoft  (kin,  and  fet  up  this  title. 

Now,  though  all  thefe  three  ca(es  were  equally  mifchievous 
with  the  aftual  counterfeiting  the  great  feal ;  though  they  were 
all  the  moft  remarkable  abufes  of  the  great  feal  imaginable  ; 
yet  it  was  adjudged  that  none  of  the  above  mentioned  fafts 
amounted  to  a  counterfeiting  of  the  great  feal.  So  cautious 
have  the  judges  ever  been  of  enlarging  penal,  much  more 
fanguinary  bws,  by  equity  j  and  this  too  in  times  when  par« 
liaments  being  lefs  frequent,  there  were  fewer  opportunities 
of  redreffing  the  failings  an4  (lips  in  one  law,  by  applying  for 
another. 


{a)  Held  othcrwifc  in  the  year  book  of  2  H.  4.  and  in  Stamford  PI.  Cor.  3. 
Bot  the  Lord  Ch.  tuft.  Cok^  condemns  that  opinion,  and  with  him  concurs  the 
i^ord  Ch.  Juft.  Hale.    Hift.  Ph  Cqt.  vol  2,.  iSi. 

So 
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Km  v.  Bi86.  So  that,  I  humbly  take  it,  the  prifoncr's  rafing  a  receipt  writ, 
ten  on  the  face  of  the  bill,  cannot  be  faicl  to  be  rafing  an  in* 
dorfement.     B|it  if  thiis  point  ihould  be  alfo  againft  me, 

V^hetherukiAf  The  next  queftion  js,  admitting  tliis  receipt  written  with 
pott?ng  u*pon  it^  ^^^  ^^^  acrofs  and  upon  $hc  face  of  the  bill  to  be  iin  indorfe- 
*"l^"n!rf"*''  nient;  whether  the  prifoner^s  taking  *out  this  indorfcmcnt  by 
nfingftichrc-  putting  upon  it  a  certain  liquor  to  U^e  jury  unknown,  be  a 
*"P*'  rq/ing  of  fuch  indorfement  j  for  fo  tlic  indi^ment  exprefsly 

fays,  {viz.)  that  the  prifoner  eraftt^  iffc.  an4  I  apprehend  thi^ 

cannot  be  called  rafing. 

[  433  ]  RaG"g  of  a  deed  or  writing  is  fcraping  out  by  fome  knife, 

or  other  inftrument :  thus,  radere  nomen  (a)  fignifies  to  fcrapt 
out  a  name.  Suppofe  the  prifoner,  inftead  of  pouring  this 
liquor  (which  was  lemon  juice)  upon  the  receipt,  had  -poured 
ink,  furely  tliat  could  not  have  been  called  rafing  out  the 
receipt  \  it  would  have  been  blotting,  but  not  rafing  it  out  \ 
and  if  putting  out  the  words  by  ink  had  not  been  rafing,  then 
no  more  can  the  putting  out  the  words  by  any  other  liquor  be 
fo  called.  This  taking  out  the  words  by  lemon  juice  may  be 
faid  to  be  an  expunging  or  altering  of  the  bank  bill,  which laft 
is  within  the  words  of  the  ftatute.  But  the  profecutor  has  not 
upon  that  claufe  thought  fit  to  indi£l  us.  We  are  indided 
only  for  rafing  this  indorfement ;  whereas  we  infift,  that  the 
putting  or  taking  out  of  die  receipt  by  pouring  a  liquor  there^ 
upon,  cannot  be  called  a  rafing  out  fuch  receipt. 

In  the  next  place,  we  fay  the  indi£^ment  is  naught,  as  it 
muft  be  intended  to  be  an  indi£tment  for  rafing  the  infcripittm 
on  a  bank  note. 

The  ftatute  of  8  and  9  Will.  3  par.  36-  majccs  cither  of 
thefe  two  fafts  felony,  (videlicet)  firfi^  forging  or  counter- 
feiting a  bank  bill  or  note ;  2///)',  ra(ing  or  altering  an  indorfe- 
ment on  a  bank  bill  or  note.  So  that  the  indidnaent  i^  to  be 
intended  on  the  lattter  branch,  that  is,  for  rafing  an  indorfcr 
meat ;  whereas  it  is  laid  for  rafing  an  infcriptum^  jfnglici  an 
indorfement ;  and  here  this  Anglic}  is  void  (6)  i  for  the  word 


(a)  ^ureUus  Cotta  cmful^  fent§ntiam  rcgatu^^  nonfiCn  Pifonis  rwiendlim/ajiis  cenfiu{^ 
Vide  Tacit.  Annal.  lib.  3. 

(^)  If  there  be  a  proper  known  Latin  word  to  exprefs  a  thing  by,  no  defcription 
though  with  an  ^nglici,  will  be  fuffiqcnt.    ^y#  3 ' 3«  ^J^  v.  Morgan,  7eh.^  68. 

infcrtpttnn 
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inferiptum  docs  not  properly  fignify  an  indorfement,  but  a  fu-    R»» v.Bi^«, 
pcrfcription ;  indorfanuntum  might  do^  or  there  is  a  proper 
word  in  the  difiionary  derived  from  the  Greeks  (viz.)  opifihof 
graphum.    But  if  tliis  point  (hould  be  againd  me^  then 

It  is  to  be  confidered,  whether  the  verdift  be  fufiicient,  Gnce 
It  does  not  find,  that  the  prifoner  did  this^ir  the  fake  of  lucre ^ 
ar  w'tih  intent  tt  deceive  or  defraud  the  tank. 

The  reciting  part  or  preamble  of  the  claufe  of  the  aft,    whether  from 

which  makes  this  felony,  takes  notice  («),  that,  "whereas   the  preimblc  of 

the  t£t  of  par- 
^*  divers  frauds  and  cheats  had  been  put  upon  the  governor   liament  it  be 

<*  and  company  of  the  bank  of  England,  by  the  altering,  ^^^"^^^^ 

^f  forging  and  counterfeiting  of  the  bank  bills  and  bank  notes,  appear  that  a 

"  and  by  rafing  and  altering  indorfements  thereupon  :  be  it  J^J  'fo^^l 

"  therefore  enafked,  that  this  be  declared  and  adjudged  felony  IjJJJ*')!"?^*^^^ 

"  without  benefit  of  clergy.*'  ao  intaottp 

make  oalawful 
fain  to  himlelf,  and  to  aefraud  the  bank,    (tf)  Sac  Sea.  36. 

Now,  as  the  recital  or  preamble  of  an  tlQ.  of  parliament  is 
Tcry  juftly  obferved  by  the  Lord  Cote  to  be,  as  it  were,  a  {b)  ^i) ,  inft.79. 
key  for  opening  the  meaning  and  intent  of  the  zAi  (6  it  feems 
plain  by  this  introdu£iion  or  preamble,  that  no  rafing  or  alter- 
ing a  bank  note  can  be  felony,  unlefs  it  be  done  to  deceive  or 
defraud  the  bank.  The  preamble  recites  the  mifchief,  and  it 
is  the  bufinefs  of  the  enading  part  to  cure  that  mifchief. 

Suppofe  then  a  man  by  way  of  experiment  (hould  publickly,   Otherwlfe  it 
nay  at  the  bank,  and  in  the  very  view  of  the  governors  and   S* fperfon^olog 
diredors  thereof,  make  an  alteration  ♦  or  rafure  in  a  bank   '"  innocently, 

and  by  way  of 

note,  or  an  indorfement  of  fuch  note  :  fuppofe  he  Ihould,  in  experiment. 
fuch  public  manner  as  I  have  mentioned,  commit  the  very  [  *435  ] 
-f^iEt  of  which  the  prifoner  is  found  guilty,  (videlicet)  by  putting 
a  certain  liquor  upon  an  indorfement  of  a  bank  note,  take  out 
the  indorfement,  and  make  no  manner  of  ufe  of  it  afterwards, 
but  at  the  fame  time  deliver  it  up  to  the  bank,  would  this  be 
felony  ?  ^ve  me  leave  to  fay,  there  is  no  colour  for  it :  a£iut 
non  facit  reum^  nifi  mens  Jit  rea. 

Wherefore,  taking  this  not  to  be  felony,  then,  for  aught 
appears  by  the  verdi6i,  tlus  might  be  the  very  cafe,  all  the 
whole  verdiA  might  be  true.  The  prifoner  might,  by  put- 
ting a  liquor  upon  the  indorfement  written  on  the  bank  note, 
have  taken  out  the  indorfement  \  and  yet  this  might  have  been 

done 
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RiK  •f.Biac.  done  innocently,  and  without  any  intent  to  defraad  the  bant. 
It  is  confequently  abfolutely  neceiTary  it  ihould  have  been 
found  by  the  jury  that  what  was  done  by  the  prifoner,  was 
done  with  dcfign  to  d(;fraud  the  bank. 

It  IS  remarkable,  that  in  the  late  indidbnent  againfl  Dawfin 
this  was  ezprefsly  found  ;  and  I  prefume,  the  counfel  who 
perufed  the  indictment,  thought  it  neceffary  in  the  prefent  cafe, 
becaufe  it  is  inferted  in  the  indiftment  that  the  prifoner  did 
this  to  make  an  unlawful  gain  to  himfelf,  and  to  defraud  the 
bank  of  great  fums  of  money. 

I  cannot  but  obfenre  to  your  Lordfiiips,  that  after  the  trial, 
and  the  verdict  found,  this  omiifion  in  the  verdid  being  dif- 
coYered,  the  counfel  on  the  other  (ide  fo  far  thought  it  to  be 
material,  that  when  we  had  once  attended  your  Lordfliips,  and 
had  (as  was  then  tliought)  fettled  the  whole  fpecial  vcrdid, 
L  43"  J  the  other  fide  (I  fay)  gave  us  a  new  fummoiis,  in  order  to  have 
this  inferted  in  the  verdift ;  but  your  Lordfliips  with  great 
juftice  faid,  it  could  not  be  done  without  the  finding  of  the 
jury.  Indeed,  at  the  firft  fight,  I  was  not  apprehenfive  this 
defed  was  fo  material,  as  on  a  fecond  view,  occafioned  by 
the  miftruft  of  the  King's  counfel,  I  now  find  it  to  be.  And 
therefore,  fince  the  whole  verdi£l  may  be  true,  and  yet  the 
fafts  found  to  have  been  done  by  the  prifoner,  might  have  been 
done  innocently,  and  without  any  intention  to  defraud  the 
bank  \  for  this  reafon  the  verdift,  as  found,  feems  defe£live, 
and  not  to  make  the  prifoner  guilty  of  felony. 

Thus  have  I  gone  through  what  I  intended  to  trouble  your 
Lordfliips  with  on  thisoccafion  :  I  would  add,  that  your  Lord- 
fliips have  now  before  you  a  cafe,  wherein  tlie  life  of  a  man 
is  concerned ;  and  if  all  thefe  points  arc  not  plainly  for  us,  (as 
we  hope,  that  at  leafl;  fome  of  them  are)  but  if  any  of  them 
fliould  be  but  doubtful,  you  will  even  then  conclude  infm^tem 
vita. 

Your  Lordfliips  arc  in  the  cafe  of  a  penal  law,  penal  even- to 
life,  and  therefore  not  to  be  taken  ftridly,  or  aided  by  any  in- 
tendmcnt  or  equitable  conftruftion  whatfocver. 

Tour  Lordfliips  are  in  a  cafe  depending  on  the  conftrufKon 
of  a  new  aft  of  parliament,  at  beft  but  doubtfully  penned ; 
and  the  gentlemen  in  the  dircftion  at  die  baflk  may,  if  there 

ihaU 
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be  occafion,  caGly  obtain  an  aft  for  the  explanation  of  it,  R"  «•  Bio«- 

icfc  times  of  frequent  feflions  of  parliament. 

our  Lordfliips  are  in  a  cafe,  where,  if  you  fliould  be  of 

ion,  that  this  faft,  as  now  found,  (hould  not  be  felony,  yet 

prifoner  will  not  have  efcaped  without  punifliment,  having 

idy  fuffered  a  year  and  a  halPs  clofe  imprifonment,  and 

in  Newgate.     And  tlicrefore  upon  the  whole  matter, 

'  Jo/bua  Adams  was  not  well  empowered,  as  this  verdi£t 

und,  to  (ign  notes  for  the  payment  of  money  for  the  bank, 

aving  no  authority  under  their  common  feal  for  that  pur- 

,  as  we  take  it  he  was  not,  this  being  an  authority  and 

:  of  the  higheft  nature,  that  can  poflibly  concern  the  bank : 

k  if  this  receipt  for  ninety  pounds,  patt  of  the  fum  of  one 

dred  pounds,  written  acrofs  and  on  the  face  of  the  bank 

;,  be  not  an  indorfement,  (as  we  take  it  not  to  be,  being 

rery  reverfe  of  die  meaning,  fenfe,  common  ufe,  and  deri- 

>n  of  the  word  :) 

r  if  taking  out  the  words  of  the  receipt  upon  the  bank  note 

utting  this  liquor  upon  it,  be  not  rafmg  or  fcraping  out  tlie 

ds,  as  in  common  fenfe  and  parlance  it  cannot  be  fo  taken : 

f  the  indictment  be  ill  only  for  raGng  the  infcriptum  on  the 

k  note,  without  faying  the  indorfement: 

^  if  it  be  neceflary,   that  the  verdiA  Ihould  find  that  this 

was  done  with  a  view  to  lucre,  and  to  defraud  the  bank, 
irely  it  is  by  reafon  of  the  preamble  of  the  a£l  which  re- 
ts that  the  frauds  and  cheats  which  have  been  put  upon 
t»nk,  were  the  inducement  and  occafion  of  making  the  r  ^^3  *! 
\  and  all  the  fa&s  found  by  this  verdidl  may  poflibly 
z  been  done  innocently,  and  by  way  of  experiment ;  for 
ch  realbn  it  ought  to  have  been  found  as^laid  in  the  in- 
ment,  that  the  prifoner  did  this  witli  an  intent  to  defraud 
bank :  if  apy  one  of  tlicfc  points  be  with  me,  (as  I  humbly 
:  it  they  adl  are)  then  I  hope  your  Lordihips  will  be  of 
lion,  that  this  fa£^,  as  found  by  tlie  verdid,  is  not  felony, 

in  confequence  of  it,  that  the  prifoner  (hall  be  difcharg- 


A]  In  this  cafe  the  Judges  difFercd  in  opinion  ;  but  the  majority  of  them 
1  kto  befdiony  :  however  the  prifoner  was  tranfported,  and  not  executed. 
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Lord  Hai»« 
WICKS9  C.  J. 
Sir  FRAMCit 
PAGI9 

Sir  Edmomd 

PtOBYN, 

Sir  William 
Lib,  Jafticei. 

One  coiivi£ke4 
of  fclooy  within 


Dominus  Rex  ^ctfus  Thomam  Butridge. 

[In  Banco  Regis*} 
^he  Reportet's  Amguinent  for  the  Profecutor. 

THIS  comes  before  the  court  On  a  fpecial  verdt£l  foustf 
before  Mr.  JufticePa^r,  at  ^n  aflizes  held  at  Tauntcrs  fdr 
the  county  of  Somer/etf  April  2'.  in  the  feventh  year  of  his  pre 
fent  majefty,   upon  an  indi£i:meilt  of  the  prifoner  at  the  buy 
Thomas  Burridge^  for  aiding  and  aflifting  one  Tt^illiam  Palmira 
convicted  of  felony,  to  cfcape  out  of  prifon.  The  indiftmentof 


benefit  of  dtf^,  this  Thomas  Burridgc  fets  forth,  that  at  the  general  quarter- 
feffions  of  the  peace  held  at  the  city  of  Wells  in  and  for  the 
county  of  Somerfet^  on  the  I  ith  of  January  in  the  fifth  year 
of  his  prefent  majefty,  before  Thomas  Caretu,  efq;  and  odiets 
his  majefty's  juftices  of  the  peace,  •  one  William  Palmer  yn$ 
in  due  form  of  law  convidied  of  ftealing  and  taking  away  an 
ewe-flieep,  of  the  value  of  fix  (hillings,  of  the  goods  and 
chattels  of  a  perfon  unknown ;  for  which  felony  William  P J' 
mer  was  by  the  faid  court  adjudged  to  be  tranfported  for  tk 
fpace  of  feven  years,  according  to  the  form  of  the  ftatate^ 
and  was  by  the  faid  court  conmiitted  to  the  cuftody  of  Edwfi 
Cheney,  the  then  keeper  of  his  majefty's  gaol  ot Ivelchefierva  the 
faid  county,  there  to  remain  until  he  fliould  be  tranfported  ao* 
cording  to  the  faid  fentence. 

comforting  fuch  felon  \)  the  perfon  efliftingis  tcceflary  to  the  felony  after  the  faft  t  bat  tbci  li 
the  indiament  for  this  lail  offence,  it  muft  be  charged  chat  the  oflfender  had  notice  of  cbe  ether  fe* 
lony  or  conTi^on. 

C  ^440  ]  And  that  afterwards  (to  wit)  on  the  13th  of  OB.  on  the  6x4 
year  of  the  reign  of  his  prefent  majefty,  die  ^xiloxitxTlnmasBuf* 
ridge,  at  Ivelchefter  aforefaid,  did  wilfully  and  felonioufly  aid 
and  affift  the  faid  William  Palmer  to  efcape  out  of  the  faid  gaolf 
by  means  whereof  the  faid  William  Palmar  then  and  there  did 

cfcape 


nnd  fentenced  to 
be  trmofported 
for  feven  years* 
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fuch  felon  con* 
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cuftody  under 
fentence  of 
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to  efcape  out  of 
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vitied  it  be  fuch 
an  afliftance  at 
In  law  amounta 
to  a  receivingf 
harbouring  or 
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€fcapc  out  of  the  faid  gaol,  againft  the  peace  of  our  lord  the     g^",p^^ 

king,  his  crown  and  dignity  ^  which  indiftment  the  faid  jufticea 

did  by  their  own  proper  hands  afterwards  at  the  gaol-delivery 

for  the  faid  county,  on  the  31ft  day  of  July  in  the  fevcnth 

year  9f  the  feign  of  his  prefent  majefty,  before  the  Lord 

Chief  Baron  Reynolds  and  Mr.  Baron  Th&mpfon,  then  juftices 

of  gaOl-delivery  for  the  faid  county,  held  at  Wells  before  the 

faid  juftices  la(t  above  named,  deliver  into  court ;  whereupon 

at  that  fame  gaol-delivery,  the  flieriff  of  the  faid  county  of 

Somerfet  was  commanded  by  the  faid  juftices,  that  he  (hould 

not  forbear  by  reafon  of  any  liberty  within  his  bailiwick,  but 

that  he  ihould  take  the  faid  Thomas  Burridge  to  anfwer  unto 

our  faid  lord  the  king  touching  and  concerning  the  premifles. 

And  now  (that  is  to  fay)  at  the  general  delivery  of  the  gaol 

of  our  faid  lord  tile  king,  of  his  £aid  county  of  Somerfet ^  of  the 

prifoners  therein,  being  held  at  the  caftle  of  Taunton  in  and 

for  the  faid  county,  on  Tue/dayiiit  ad  oi  April  m  the  fcventh     [  44^  J 

year  aforefaid  of  the  reign  of  our  faid  lord  the  king,  before 

Mr.  Juftice  Page  and  Mr.  Juftice  Lee^  the  faid  Thomas  Bur^ 

ridge,   under  the  cuftody  of  Thomas  Wejlman^  cfq;  fherifF  of 

the  faid  county,  under  whofe  cuftody  tHe  faid  Thomas  Burridge 

was  before  committed  for  the  caufe  aforefaid,  being  brought 

to  the  bar  by  the  faid  ftieriff*,   was  arraigned,  and  pleaded 

Not  guilty,  and  put  himfelf  upon  the  country ;  and  a  jury 

being  impanelled,  they  find  a  fpecial  yerdid  \  that  is  ^to  fay. 

The  jury  find  the  indi£lment  of  William  Palmer  iot  the 
febnioas  ftealing  of  the  fheep,  and  that  he  was  convidled  of 
that  felony,  and  that  he  prayed  the  benefit  of  the  ftatute  ia 
that  cafe,  which  was  allowed  him  ^  and  that  he  thereupon  was 
ientenced  to  be  tranfported  for  feven  years^  which  indictment* 
convidion  and  fentence,  the  jury  find  in  heec  verha\  they  fu|ther 
find,  that  William  Palmer  was  by  the  faid  juftices  at  the  faid 
general  feilions  of  the  peace,  committed  to  the  cuftody  of  the 
(aid  Edward  Cheney^  in  the  indi^ment  mentioned,  the  then 
keeper  of  the  faid  gaol  at  Ivelehefter  in  the  faid  county ;  and 
that  afterwards,  and  before  the  13  th  day  of  OHober  in  the  faid 
fixth  year  of  the  King,  the  faid  Edward  Cheney^  the  gaoler  of 
the  faid  gaol,  died;  and  that  the  faid  William  Palmer  Ttm^xny 
cd  in  the  faid  gaol  in  the  cuftody  of  John  Prober,  then  being 

iheriff 


44»  De  Term.  8.  Michaelis,  1735. 

BfiMJci.  *^"^ ®^  *^  ^^*^  county,  and  not  in  the  cuftody  of  any  pcrfon 
or  pcrfons  whatfocvcr  contracting  for  the  tranfportation  of  die 
faid  fFilliam  Palmer, 

And  the  jury  further  find>  that  no  contrad  was  made  with 
the  faid  flierifii  or  with  any  other  perfon  whatfoerer,  for  the 
tranfportation  of  the  faid  William  Palmer  for  the  iaid  felony, 
purfuant  to  the  a£l  in  that  cafe  provided. 

r  442  J  '^^  i^'^y  farther  find,  that  the  now  prifoner7'i5t7iwa/  BurriJge 
on  the  faid  i  jth  of  OBober  in  the  faid  fixth  year  of  the  reign 
of  the  King,  then  being  a  prifoner  in  the  faid  gaol  at  IveU 
chefter  aforefaid,  and  in  the  cuftody  of  the  faid  John  ProQer 
then  being  flieriffof  the  faid  county,  did  wilfully  aid  and  affift 
the  faid  William  Palmer^  fo  being  in  cuftody  as  aforefaid,  i^ 
make  his  efcape  out  of  the  faid  gaol :  and  whether  upon  the 
whole  matter  the  now  prifoner  be  guilty  of  felony,  the  jury 
leave  it  to  the  court. 


Thectfeifi 

ftort. 

(tf)  By  14  G.  s. 

this  it  made 

fclony  without 

kcneitofdergy. 


(0  Cip»  II. 


The  cafe  is  in  (hort  no  more  than  this :  one  William  Pal* 
mer  was  conviftcd  of  fhcep  ftealing,  which  is  felony  (a) 
within  benefit  of  clergy.  Upon  his  conviclion,  he  prayed  the' 
benefit  of  the  ftatutc  in  tliat  cafe  provided,  (by  which  muft  be 
meant  the  late  ftatute  of  the  5th  of  Qi^een  Ann^  chap*  6. 
which  allows  the  benefit  of  clergy  without  [h)  reading)  which 
was  accordingly  granted  him.  Upon  tliis,  there  is  judgment 
given  againft  him,  that  he  fliould  be  tranfported  for  feven 
years  ;  and  before  any  contraft  made  by  any  perfon  \iath  the 
Iheriff,  or  any  other,  for  the  tranfportation  of  the  faid  William 
Palmer^  he  is  affifted  by  the  prifoner  at  the  bar  to  efcape  out 
of  prifon.  And  the  qucftion  is,  whether  this  William  Palmer 
at  the  time  of  his  efcaping  was  a  fdlon  ;  or  whether  the  felony 
of  William  Palmer  was  pardoned,  either  by  the  ftatote  of 
18  Eli%.  chap.  7.  which  takes  away  purgation,  or  by  the  5th  of 
Ann,  chap.  6.  which  allows  the  benefit  of  clergy  without  read- 
ing ;  or  whether  any  words  of  the  ftatute  of  4  Geo.  i.  (r)  or 
other  ftatute  which  empowers  the  Judge  to  order  tranfporta- 
lion  in  cafes  of  clergyable  felonies,  whether  (I  fay)  any  words 
in  this  or  any  other  ftatute  extend  to  pardon  this  William 
Palmer  before  his  tranfportation  and  fervice  beyond  fea  for 
feven  years  ?  for  it  muft  be  admitted,  that  if  William  Palmer^ 
was  by  any  of  thefe  a£ts  pardoned  for  the  felony  at  the  time  of 

his 
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his  cfcape,  then  he  not  being  at  that  time  a  felon^  it  could  not  «  ^'*  ^* 
be  felony  in  the  prifoncr  at  the  bar  to  aflift  him  to  efcape. 
But  I  take  it,  that  notwithftanding  any  of  thefe  afts  of  par- 
liament, Willicim  Palmer  was,  and  continued  a  felon  at  the  time 
of  his  efcape  ;  and  confequently  that  it  was  felony  in  tJie  pii- 
foner  to  aflift  hini  in  order  thereto. 

The  ftatute  which  I  Would  beg  leave  firft  to  take  notice    u  c»res  within 
of,  though  not  tKe  firft  in  time,  is  that  of  the  5th  of  Queen    jhrftatutlof^^ 
Ann.  chap.  6,  and  it  is  the  laft  claufe  of  it.     This  ftatute  re-    5  Ann*  ukes 
cites,  that  "  forafmuch  as  vtrhen  any  petfon  was  convifted  of   a^d'j,ro^fde»l' 
**  any  felony  within  the  benefit  of  clercy,  upon  his  prayer  to    ^^*\  J***  P*'^? 
•*  have  the  benefit  thereof  allowed  him,  it  had  been  uled  to    tta  clerk  coa- 
"  adminifter  a  book  to  him,  to  try  whether  he  could  read  as  a    ^'^^ 
**  clerk,  which  by  experience  had  been  found  to  be  of  rio  ufe: 
•*  therefore  it  is  cnafted,  that  if  any  perfon  be  convifted  of  a 
**  felony  within  the  benefit  of  clergy,  and  (hall  pray  to  have 
**  the  benefit  of  this  aft,  he  fliall  not  be  required  to  read ;  but 
**  without  any  reading  fliall  be  allowed,  taken,  and  reputed  to 
**  be,  and  puniflied,  as  a  clerk  convidV,  which  (hall  be  as  cllec- 
•*  tual  to  all  intents  and  pUrpofes,  and  be  as  advantageous  to 
•*  him,  as  if  he  had  read  as  a  clerk." 

So  that  now,  without  the  intervention  of  the  ordinary,  (who 
neVcr  was  more  than  a   [A]  miniftcr  attending  the  court,       f  ^^^  ] 
and  had  no  part  of  the  judicial  power)  the  offender  is  to  have    the  oidinary 
the  benefit  of  clergy  without  his  reading  at  all.     But  it  can-   TuTe/bl't «"  * 
not  be  infifted  upon,  that  there  arc  any  words  in  this  ftaftute    miniiter  only  on 
of  the  5th  of  Queen  Ann,  which  amount  to  a  pardon  of  the    ©f  cicrg)?"'* 
ofiender;  the  ftatute  fays^  he  ftiall  not  be  put  to  read,  but 
Ihall  be  taken  to  be  as  a  clerk  convid  ;  but  at  the  fame  time 


[AJ  Upon  a  writ  of  error  of  a  judgment  upon  an  indiftment  of  ftiecp-llealing, 
(as  in  the  principal  cafe  above)  amongfl  many  oehe^  exceptions,  one  was,  that  in 
the  entry  of  the  allowance  of  clergy,  no  mention  was  made  of  the  ordinary,  (viz,) 
quod  liba-  traditur  defendenti  per  ordinar'  &c.  fed  mn  allocat* :  For,  by  Holt  Chief 
jaflice,  no  mention  was  ever  made  of  the  ordinary  for  this  purpofe.  Only 
formerly  it  was  faid,  traditur  oidlnario,  when  the  afage  wa5,  to  deliver  the  cicrtc 
to  the  ordinary  for  purgation.  And  in  the  time  of  £d<ward  Fourth,  (9  Ed'-jo,  4. 
38.  a,'  11  Edw,  4*  21.  b,)  it  was  adjudged,  that  the  ordinary  is  not  a  judge  of 
reading,  but  only  an  officer  minifterial  to  the  court,  and  upon  this  ground  the 
allowance  of  clergy  by  the  ordinary  was  never  entered.  StoMa's  cafe,  /////.  6  G.v/. 
B.  R'  from  the  Reporter's  manufcript.  See  a!fo  the  Lord  HaJc's  Hiji.  PL  Cq*. 
vol.  2.  328,  380,  381. 

Vol.  III.  A  a  is 
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Rm-t.  J3  {q  fay  from  pardoning  the  offender,  that  it  fays  the  rerf  ft* 
verfe,  by  providing  that  he  (hall  be  pimifhed,  and  that  too  as  a 
clerk  convi£):. 

But  then  it  may  be  afkcd,  what  is  meant  here  by  a  dcrk  con- 
Ti£l,  and  how  is  fucb  a  one  to  be  puniflied? 

Whitismciiit         Now,  by  thc  wovdi  zclffk  convici  is  intended  any  perfonin 

f  ia  J  and  ordcrs,  or  capable  of  being  in  orders,  that  is  convi£led  by  thc 

verdi£i  of  a  jury,  or  by  his  own  confcflion,  of  a  felony  withii> 

benefit  of  clergy  \  and  fiich  a  clerk  convi£l  was  this  William 

Palmer.     And 

how  fuch  a  one         As  to  the  next  queftion,  how  fucli  a  one  convi£led  of  a 

lV%*EJi«!^^'*   ^^'^"y  ^'^"^  ^^^  benefit  of  clergy  was  to  be  pumQied  ?  die 

(#)  Sea.  %,         ftatute  of  i^Eliz.  chap.  7,  (a)  gives  a  plain  direftxon,  "  that 

"  the  offender,   after  clergy  allowed,  (hall  not  be  delivered 

"  over  to  the  ordinary  to  make  purgation,  but  fliall  be  bunit 

"  in  the  hand,  and  after  burning,  he  fliall  be  delivered  fordi- 

r  A.^  ]        **  with  out  of  prifon  ;"  which  latter  words  have  been  taken  to 

amount  to  a  con(lru£live  ftatute  pardon.     So  tliat^  I  thinks 

two  things  are  to  be  confidered  : 

Fir/l,  From  what  time  a  felon  convifted  of  a  clergyable 
felony,  is  entitled  to  the  benefit  of  the  ftatute  pardon  of 
1 8  Eliz.  whether  from  the  allowance  of  ckrgy,  or  from  die 
burning  in  the  hand?  / 

Secondly f  What  alterations  are  made  as  to  this  point  by  the 
ftatute  of  4  Geo.  i.  which  leaves  it  to  the  difcretion  of  die 
Judge  to  order  the  offender  to  be  tranfportcd,  inftead  of  being 
burnt  in  tlie  hand  :  or,  with  refpeft  to  the  prefent  cafe,  whe- 
ther William  Palmer^  having  been  conviftcd  of  felony  withifj 
the  benefit  of  clergy,  and  having  been  ordered  by  the  Judge 
that  tried  him  to  be  tranfported,  is  entitled  to  the  benefit  of 
the  ftatute  pardon,  either  by  18  Eli%.  or  by  4  G«.  i.  krforebe 
has  been  tranfported? 

And  I  take  it  that  he  is  not :  which  point,  if  I  fliaU  be  able 
to  maintain,  from  thence  it  will  follow,  that  Palmer  continued 
to  be  a  felon  at  the  time  when  the  prifoner  affifted  him  to 
efcape  ;  and  if  Palmer  was  then  a  felon,  it  muft  be  felony  in 
the  prifoner  at  the  bar  to  afTift  his  efcape  ;  and  further,  as  I 
apprehend,  that  it  does  not  alter  tlie  cafe,  tliat  no  one  had 

contraflcd 
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Ctmtra&ed  to  tranfport  this  Palmer,  who  was  thus  under  fen-     «*'*''• 
tence  of  tranfportation,  and  was  amlted  to  elcape. 

With  regard  to  the  firft  point ;  the  time  from  whence  an  From  whu  tlmt 

ofender  convifted  of  a  clergyable  felony,  and  being  allowed  viaed  oficler- 

lus  clergy,  and  burnt  in  the  hand,  fhall  be  deemed  to  be  in-  ^^^^^^^""^^^^ 

titled  to  this  ftatute  pardon  5  •  that  depends  intirely  upon  the  ed  hit  clergy, 

fiatute  of  18  Eliz*  cap.  7.  and  on  the  conftru£tion  that  has  tobeiotitled  to 

been  made  thereupon;  for  which  reafon  I  would  prcvioufly  the ftitute par- 
take notice, y?r^,  of  the  words  of  that  aft,  and  the  occafion  of      [  ♦446  J 
making  it ;  and,  2^/jy,  how  the  words  came  to  be  conftrued 
to  amount  to  a  pardon,  when  they  do  not  exprefs  any  fuch 
thing. 

As  to  the  ftatute  of  18  Ellz.  cap.  7.  the  title  of  that  part  of 
jt  which  relates  to  the  prefent  qucftion,  is,  an  order  for  the 
delivery  of  clerks  conviB  without  purgation  :  the  preamble,  fo  far 
as  concerns  this  point,  fays,  "  that  for  the  avoiding  of  the 
**  fundry  perjuries,  and  other  abufes  in  or  about  the  purgation 
"  of  derks  convift  delivered  to  the  ordinaries,  be  it  cnafted, 
'<  that  all  perfons  that  at  any  time  thereafter  (hall  be  allowed 
**  and  admitted  to  have  the  benefit  or  privilege  of  their  clergy, 
^*  Ihall  not  be  thereupon  delivered  to  the  ordinary,  as  had 
**  been  accuftomed ;  but  after  fuch  clergy  allowed,  and  burn- 
♦*  ing  in  the  hand,  according  to  the  ftatute  in  that  behalf 
**  provided,'*  (which  muft  be  meant  of  the  ftatute  of  4  H.  7. 
cap.  I3«  that  having  firft  inflicted  burning  in  the  hand) 
•*  the  offenders  fliall  be  forthwith  enlarged  and  delivered  out 
«*  of  prifon,  by  the  juftices  before  whom  fuch  clergy  fliall  be 
•*  granted  (a):  provided  that  the  juftices  before  whom  fuch  WSed-ax;; 
^  aUowance  of  clergy  fliall  be  had,  fhall  and  may,  for  the 
**  fiuther  correftion  of  fuch  perfons  to  whom  clergy  fhall  be 
•f  allowed,  detain  them  in  prifon  for  fuch  convenient  time,  as 
**  they  in  their  difcretions  fhall  think  convenient,  fo  as  the 
•*  fame  do  not  exceed  one  year's  imprifonment;  with  a  further 
«•  provifo  (i),  that  one  admitted  to  his  clergy  fliall  nevcrthe-  (*)  Seft,  5, 
**  left  be  anfwerable  for  other  felonies/' 

As  this  and  divers  other  ftatutes  take  notice  of  the  allow-      r  AAn    1 
ance  of  clergy,  (or  to  fpeak  more  properly,  the  benefit  of   The  original  of 
clergy)  it  may  not  be  amtfs  here  to  obfervc,  what  the  Lord   '^"•^^^^^^^"•y' 
fftk&n  (a88)  fays  of  the  original  of  this  privilege,  (t«j,)  that 
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the  benefit  of  clergy  was  a  refuge  provided  by  common  law 
in  favour  of  a  literate  offender ;  but  that  it  took  its  original 
from  the  great  regard  fhewn  to  tlie  church ;  and  although  at 
firft  only  clerks  in  orders  were  allowed  fuch  privilege,  yet 
afterwards  this  law,  in  favour  of  learning  in  general,  was  ci- 
tcnded  to  all  perfons  capable  of  taking  orders.  But  as  to  the 
occafion  of  the  ftatute  of  1 8  E/lz,  it  appears  from  the  pre- 
amble thereof,  alrea<?y  taken  notice  of,  to  have  been  made  to 
.ivoid  the  fundry  perjuries,  and  otlier  abufes  committed  in 
making  purgation.  The  manner  of  thefe  trials  before  the 
ordinary  is  fet  down  in  Stamford  138.  Hob.  289.  Puif.  de  Pace 
Regis  217-  more  fully  than  in  any  other  books,  and  appears  to 
have  been  tlius : 

Firft  the  party  tried  was  himfclf  to  make  oath  of  his  in- 
nocency  •,  next  there  was  10  be  the  oath  of  his  twelve  compur- 
gators, who  were  to  fwcar,  that  they  believed  him  innocent  j 
then  the  witneiTes  for  the  party  tried  were  to  give  tlicir 
evidence;  after  which,  the  jury  were  to  bring  in  their  verdift; 
and  if  the  verditl  was^c^r  the  prifoner,  the  ordinary  pronoun- 
ced him  innocent.  This  folemn  form  and  intervention  of  the 
feveral  perfons  concerned  in  thefe  proceedings,  with  the  feve- 
ral  oaths  that  were  made  on  the  occafion,  did  create  great  va- 
riety of  perjuries,  and  (which  generally  are  tlieir  companions) 
fubornations  of  perjury. 

It  is  the  Lord  Holhirt*s  remark,  (291 }  that  the  witnefles  mi 
this  fort  of  mock  trials,  and  likcwifc  the  compurgators,  who 
were  upon  their  oaths  de  creduliiijlcy  as  alfo  the  jury,  all  had 
their  (liare  in  thefe  perjuries.  His  Lordfliip  furtlier  obfencs, 
that  the  Judge  himrdf  was  not  quite  clear :  he  might  have 
brought  in  one  more  for  a  (liare,  {viz.)  the  party  tried,  who, 
though  he  had  been  before  convided  on  the  cleared  evidence, 
and  though  never  fo  confcious  of  hjs  own  guilt,  yet  ftill  was 
to  fwear  he  was  innocent.  But  however,  by  this  kind  of 
mock  trial  of  purgation,  notwithftanding  it  was  accompanied 
with  fo  much  wickednefs,  if  the  party  was  found  not  guilty, 
he  received  thefe  advantages  :  he  was  reftorcd  to  his  credit 
and  to  his  liberty,  to  his  capacity  of  purchafing  goods  and 
chattels,  and  of  taking  and  receiving  the  rents  and  profits  of 
his  own  eftate  from  tlienceforth  to  accrue ;  and  from  that 
time  was  to  betaken  to  be  perfcclly  innocent.     Newrthefe 

fuch 
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fucli  purgation  had  no  rctrofpcft,  fo  as  to  rcftore  to  the  party 
any  of  his  goods  and  chattels,  or  the  rents  and  profits  of  his 
lands  that  were  before  veftcd  in  the  Crown,  as  forfeited  on 
the  former  convi£lion  by  the  verdict.  5  Co.  no.  Fox/cys 
c:\fc. 

But  as  the  parties  thus  tried  before  the  ordinary  upon 
their  purgation  were  generally  acquitted ;  therefore,  where  a 
felon  tried  in  the  temporal  courts  was  not  only  found  guilty, 
but  that  guilt  appeared  to  be  aggravated  with  fome  heinous 
circumftances,  in  fuch  cafe  tlie  temporal  courts  wouM  not 
truft  tlic  ordinary  with  the  trial  of  the  offender,  but  delivered 
over  the  clerk  cpnvifl  ahfque  purgaUone fac'unda  \  under  which 
circum (lances  the  clerk  convift  could  not  make  purgation, 
but  was  to  continue  in  prifon  during  his  life ;  all  which  time 
he  was  incapable  of  purchafing  any  perfonal  cftatc,  or  of  re- 
taining to  himfelf  any  of  the  rents  and  profits  of  his  real  elLite, 
unlcfs  the  King  (hould  be  pleafed  to  pardon  him.  And  yet 
Ais  was  not  without  its  inconveniencies ;  for  it  was.  looked 
on  as  fevcre  (and  with  fome  reafon  too)  for  the  temporal 
courts,  almoft  in  any  cafe,  to  fend  the  clerk  convict  to  th« 
ordinary  ahfque purgatione facienda^  when  it  was  to.be  attended 
with  the  confequences  above  mentioned  :  wherefore,  generally 
fpcaking  clerks  convift  were  delivered  over  by  the  temporal 
courts  to  the  ordinary,  without  taking  from  him  the  liberty  of 
making  purgation ;  and  as  thefe  perjuries  (and  the  evil  confe- 
quences of  them,  fubornation  and  corruption)  ufually  attend- 
ed fuch  purgations  \  as  thefe  mock  trials  took  their  rife  from 
faftious  tenets,  tending  to  exempt  the  clergy  from  the  fecular 
courts  •,  as  this  was  a  remnant  of  the  popifh  power,  and  an 
ufurpation  on  the  common  law,  it  feemcd  high  time  to  abolifh 
ib  vain  and  wicked  a  ceremony. 

For  which  reafon  this  ftatute  of  1 8  jS/Za.  quite  takes  away 
purgation,  and  enacts,  "  that  after  the  offender  is  allowed  his 
••  clergy^  he  (hall  not  be  thereupon  delivered  to  his  ordinary 
"  (as  had  been  accuftomed) ;  but  after  he  has  been  allowed 
V  his  clergy  and  been  burnt  in  the  hand,  he  fliall  be  forth- 
"  with  enlarged  and  delivered  out  of  prifon  by  the  juftices 
?•  that  allowed  him  his  clergy,  with  a  provifo,  that,  the  Judge 
f*  may,  if  he  indifcretion  fliall  think  fit,  continue  the  offender 
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Rutr.  <c  j,|  prifon."     The  meaning  of  which  laft  daufe  was,  that 

whereas  before  the  making  of  this  law,  it  was  in  the  power  of 
the  Judge  to  deliver  over  the  offender  to  the  oniinary  aifytte 
purgatiwey  in  confequence  of  which  he  was  to  continue  in 
prifon  during  his  life,  unlefs  pardoned ;  this  was  thought  too 
fevere,  and  inftead  thereof,  the  Judge  who  tries  the  prifoner, 
if  he  finds  that  he  defervcs  fome  further  puniflimcnt,  may  ftill 
detain  him  in  prifon  for  any  longer  time  not  exceeding  'a 
year. 

[  450  ]  The   fecond  point  to  be  confidered  is,  how  thefe  words  \tk 

Mow  far  the        ^j^^  ftatute  of  1 8  £//z.  which  enafts,  that  the  ofiender  after  his 

words  ot    to 

Ei;».  wh'chez-    being  allowed  his  clergy,  and  being  burnt  in  the  hand  (hall  be 
prrdonrcame  to    forthwith  enlarged  and  delivered  out  of  prifon ;  how  thcfe  words 
be  cooftraed  as     jj  f^y)  which  exprefs  nothing  of  a  pardon,  have  yet  been  con«« 
ftrued  to  amount  to  one. 

Now  that  was  for  the  following  reafons  :  as  the  /latute  of 
1 8  EHz.  had  taken  away  this  proceeding  before  the  ordinary, 
and  by  confequence  deprived  the  offender  of  the  o|pportunit7 
of  making  purgation :  fo  it  was  reafonable  to  put  the  offender 
in  the  fame  condition  as  he  would  have  been  in,  if  he  had 
performed  that  purgation  which  the  a£l  of  parliament  difaUcd 
him  from  doing. 

Hard  indeed  it  would  have  been,  if,  after  the  offender  had 
undergone  the  puuifhment  of  being  burnt  in  the  hand,  and 
had    been  difcharged  of    his  imprifonment,    his   incapacity 
(hould    ftill  continue  of    purchafmg  or    taking  any  goods, 
,  chattels,  or  pcrfonal  eflate,  cither  by  his  own  labour  and  in- 

duftry,  or  the  bounty  of  his  friends.  This  would  be  for  the 
parliament  to  fet  a  man  at  liberty,  and  yet  at  the  fame  time  to 
difable  him  from  making  any  proper  ufe  of  that  liberty  j  fo 
that  to  avoid  fuch  an  imputation  of  hardfliip,  it  was  very 
reafonable  for  the  Judges  to  conflrue  the  words  of  this  aft  in 
the  fenfe  they  have  done  ;  and,  where  the  aft  fays,  the 
offender  after  his  being  biurnt  in  the  hand  fliall  be  difcharged 
out  of  prifon,  to  interpret  it  to  mean,  that  he  (hall  be  difcharg- 
ed from  any  further  punifhment ;  and  that  thefe  words  (hall 
be  taken  as  a  periphrafis  or  deftripdon  of  n  pardon,  Befides, 
the  provifo  in  the  aft  which  fays,  that  the  clerk  admitted  to 
his  clergy  ihall  be    anfwerablc  for  other  fekmiesj    implies 

ftrongljT, 
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firongly,  tliat  he  is  never  to  be  queftioned   again  for  this, 
staking  the  fame  to  be  pardoned  by  the  a£t.     See  Hob,  291. 

It  remains  then  to  fee,  when  this  pardon  is  to  commence 
and  take  efFe(J>,  and  from  what  time  the  offender  is  to  have 
the  benefit  thereof.  And  here  the  ftatute  itfelf  is  exprefc, 
for  it  fays,  after  clergy  allowed  and  burning  in  the  hand,  the 
offender  fliall  be  difcharged  out  of  prifon. 

It  has  indeed  been  contended  on  the  other  fide,  that  the 
burning  in  the  hand  is  not  any  part  of  the  puni(hment|  but 
only  a  mark  of  infamy,  to  notify  to  the  court  that  the  ofiender 
has  already  had  his  clergy,  and  is  to  have  it  no  more  -,  and  for 
this  is  cited  5  Co»  50.  £igghi*s  cafe,  and  Hoi.  294.  from 
whence  it  has  been  inferred,  that  if  the  burning  in  the  hand 
be  no  part  of  the  punifhmenti  it  is  not  material  that  the  pri- 
foner  (liould  undergo  it» 

But,  with  fubmiflion,  I  fhall  endeavour  to  prove,  that  burn- 
ing in  the  hand  ij  part  of  the  punifliment.  At  common  law 
this  punifhment  was  not  known,  having  (as  is  obferved  abovej 
been  firft  inftituted  by  4  H.  7.  cap,  13.  Afterwards  by  10 
iS^  11  Jf^4  2*  £<ip*  23.  feci,  6.  it  was  changed  into  burning  in 
the  cheek,  and  finally  by  5  Ann.  cap,  6.  ft^.  2.  rechanged 
into  burning  in  the  hand.  It  mufl  be  admitted  the  Lord  Coic 
fays,  that  burning  in  the  hand  is  no  part  of  the  punifhment;  and 
that  tins  holds  even  in  the  cafe  of  an  appeal  of  murder  where 
the  appellee  is  found  guilty  of  manflaughter,  {viz.)  that  even 
there,  though  it  be  the  fuit  of  the  party,  tlie  King  can  pardon 
the  burning  in  tlie  hand  ;  and  from  hence  it  is  colle£led,  tliat 
after  clergy  allowed,  fuppofing  burning  in  the  hand  to  be  no 
part  of  the  judgment,  then  no  part  of  the  punifhment  being 
behind,  or  remaining  to  be  undergone,  therefore  the  ofiender  [  45^  ] 
immediately  after  clergy  had,  is  intitled  to  the  benefit  of  the 
ftatute  pardon ;  fo  that  in  the  principal  cafe  Palmer  no  longer 
remained  a  felon,  and  coofequently  that  it  was  no  felony  to 
afi&fl:  him  in  his  efcape. 

And  yet  with  all  due  deference  to  fo  great  an  authority,  I 
muil  beg  leave  to  infifl,  that  tliis  cafe,  as  reported  by  the 
Lord  Cokc^  is  not  authentic,  which  in  a  great  meafure  appears 
from  the  cotemporary  reports  of  the  fame  cafe,  which  repre«> 
dent  it  in  a  quite  different  manner,  as  does  alfo  a  later  report* 
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Rex  v.  Bcfidcs  which  it  is  obfcrvablc,  that  the  very  reafons  given  bj 
the  Lord  Coicf  for  that  refolution,  make  againft^  or  feem  at 
lead  to  weaken,  the  force  thereof. 

.  This  cafe  of  Biggifis<,  is  reported  in  two  other  books,  both 
of  great  weight,  Serjeant  Moore^  and  ^r.  Juftice  Crook^  and 
both  their  reports  of  it  are  different  from,  nay,  contradi£l  the 
report  of  it  in  the  fifth  Ccke,  In  Moore  5  7 1 .  it  is  reported  by 
the  name  of  Stroughborough  verfus  Biggorty  and  appears  to  have 
been  an  appeal  brought  by  the  wife  for  the  murder  of  her  huf- 
band,  wherein  the  appellee  was  found  guilty  of  manflaughter 
only.  I  will  mention  the  words  of  the  bpok,  only  turning  the 
law  French  into  Englijb. 

The  queftlon  was,  whether  the  general  pardon  could  par- 
don the  burning  in  the  hand,  (which  mud  be  meant  the  Queen's 
general  pardon,  for  tl^e  next  words  are  whether  the  Queen 
could  pavdon  the  burning  in  the  hand)  and,  fays  the  book, 
it  was  agreed  the  Queen  could  not  pardon  it  \  and  that  the 
pqrdon  could  not  operate  thereon,  becaufe  it  was  the  fuit  of 
^  45*?  ]  ^^  party.  And  fo  (continues  tlie  book)  it  is  like  the  cafe  of 
(tf)  5  Eiu.  c.  9.  corporal  punifliment  on  the  ftatute  of  forgery  or  penury,  (a) 
where  if  the  party  grieved  fues  by  original  pr  bill,  the  Queen 
cannot  pardon  it.  But  it  is  otherwife  where  the  proceedings 
are  in  tlic  Star- Chamber ;  for  there  the  profecutions  are  at 
the  fuit  of  the  Queen.  Whereupon  the  appellee  compounded 
ilie  profecution  for  forty  marks. 

'Hie  other  report  of  the  fame  cafe  is  in  Cro.  Elix.  632, 
682,  by  the  name  of  ShacklGrough  and  Biggins ^  where  in  an  ap- 
peal of  murder,  the  appellee  was  found  guilty  of  manflaughter. 
And  in  Cro.  Eliz,  632.  where  the  cafe  appears  to  have  been 
fjrft  fpoke  to,  it  is  faid,  the  court  ruled,  that  the  appeal  being 
the  fuit  of  party,  the  burning  in  the  hand  could  not  be  par- 
doned ;  and  the  queftlon  being  ftirred  again  in  Cro.  EIiz» 
682.  the  court  were  divided.  Pop/jam  Chief  Juftice,  and, 
(^inc/j  Juftice,  holding,  tliat  the  Queen  could  not  pardon  the 
burning  of  the  hand,  as  this  was  at  the  fuit  of  the  party,  an4 
they  compared  it  to  an  action  on  the  ftatute  of  forgery ;  but 
Ciawdy  aiid  Fenner  Juftices  maintained  the  contrary,  though  it 
dees  not  appear  by  the  book  that  thefe  gave  any  reafon  for 
their  opinion.  However  upon  this,  the  book  fays,  that  the 
appellee  was  advifed  not  to  run  the  riftjuc  of  the  judgment, 

but 
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bat  to  buy  ofF  the  appeal,  and  to  give  the  appellant,  the  widow,     jJ^Viooft 

forty  marks  to  difcontinue  her  appeal,  which  was  accordingly 

done. 

So  that  upon  the  whple,  indcad  of  this  ca&  being  adjudged 
agreeably  to  Lord  Cokis  report,  for  that  the  King  could  par- 
don the  burning  of  the  hand  in  tlie  appeal,  it  appears  by  the 
two  cotemporary  reports,  that  the  cafe  was  nevpr  adjudged, 
but  compounded ;  and  that  the  appellee  was  advifed  by  his 
own  counfel,  not  to  abide  the  event  of  the  judgment,  but  to 
l^uy  oiF  the  appeal 

And  now  I  would  confider  Ae  rcafons  given  by  the  Lord  (  454  1 
Cokff  for  what  is  reported  by  him  to  have  been  the  judgment 
in  Bigger^ s  cafe,  which  inftead  of  fupporting^  do  very  much 
weaken  that  authority.  The  reafons  given  by  the  book  are, 
firft,  for  that  the  burning  in  the  hand  is  no  part  of  the 
punijbment. 

But  as  to  this,  furely  burning  in  the  hand  Is  part  of  the 
puniQiment,  not  only  in  refpe£i  of  the  pain  by  burning,  which 
is  no  flight  one,  provided  the  judgment  b«  impartially  execu- 
ted, (as  mud  be  fuppofed;)  but  on  account  of  its  being  a 
lading  l^rand  of  infamy  which  the  party  is  to  carry  about  him 
to  bis  grave.  It  is  fo  far  from  being  no  part  of  the  puni(h- 
ment,  that  it  is  all  the  corporal  puniflunent  he  is  to  undergo 
in  this  cafe, 
i 
The  other  reafon  given  b.y  the  Lord  Coke^  in  his  report  of 

4iiv  c^e  is  dill  lefs  maintainable,  namely,  that  it  is  no  part  of 
x^  judgment :  whereas,  plainly  it  is  the  very  judgment,  and  is 
(o  entered  on  the  record  in  thefe  words,  idffi  conftderaium  ejl 
quod  [the  offender]  in  manu  fui  lava  catiterizeturf  according 
to  what  is  taken  notice  of  in  Mr.  Judice  Raymond's  Reports^ 
369.  Elizabeth  Celier^s  cafe,  where  the  reporter  obferves,  that 
mc  precedents  in  Rq/lall  are  fo.  ^nd  the  fame  book  likewife 
iays,  that  Biggen*s  cafe  was  compounded,  as  I  have  mentioned 
before,  and  never  adjudged.  The  Lord  Coke  alfo  at  the  latter 
end  of  his  laft  reafon  admits,  that  if  this  burning  in  the  hand 
were  part  of  the  judgment,  then  the  Crown  could  not  pardon 
it,  it  being  at  thd  fuit  of  the  party  *,  and  if  fo,  then  this  ap- 
pearing to  be  the  very  judgment,  the  authority  of  the  C2\jic  i$ 

plainly  given  up  by  him. 

I: 
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tlic  Lord  Hobart  fays,  that  after  the  benefit  of  clergy  aUowed 
to  the  offender,  the  ftatutc,  though  without  burning  in  the 
hand,  operates  as  a  pardon.  AikI  I  cannot  but  admit  that  in 
the  cafe  then  before  tlie  court,  this  was  rightly  faid,  becaufe  it 
was  the  cafe  of  a  clergyman  in  orders  who  was  the  offender  \ 
and  a  clergyman  ]ias  the  privilege  of  not  being  burnt  in  the 
hand  \  for  the  ftatute  of  1 8  £//s.  does  not  require  thofc  to  be 
burnt  in  the  hand  who  arc  by  law  privileged  and  exempted 
'  therefrom,  as  clergymen  arc.     And  though  afterwards  the 

Lord  Hobart  fays,  that  where  a  felon  hashi]>  clergy,  and  ought 
to  be  burnt  in  the  hand,  yet  it  is  not  eflential,  but  that  a  man 
may  have  the  benefit  of  the  (latute  notwithilanding  he  be  not 
burnt  in  the  hand,  as  where  the  King  pardons  the  burning,  it 
is  equally  beneficial  to  the  offender  as  if  he  had  been  burnt  \ 
and  that  in  fuch  cafe  without  being  burnt  in  the  hand,  the 
offender  is  entitled  to  the  benefit  of  a  flatute  pardon  j  though, 
I  fay  tlie  Lord  Hobart  afferts  this,  and  his  affcrtion  be  admitted 
to  be  law :  yet  what  I  am  concerned  to  maintain,  and  which 
feems  not  to  be  denied  by  the  Lord  Hobart^  is,  that  whcrcrcr 
the  offender  is  not  exempted  from  being  burnt  in  the  hand, 
cither  by  being  a  clergyman  in  orders,  or  a  peer  of  the  realm, 
or  by  being  pardoned  ;  in  fuch  cafe  the  offender  mull  be 
burnt  in  the  hand  before  he  is  intitled  by  tlie  1 8  EHz*  to  the 
benefit  of  the  ftatute  pardon. 

And  indeed  this  feems  plainly  implied  in  the  laft  two  lines 
of  the  cafe  of  SearU  verfus  Williams y  in  Hobart y  which  arc, 
"  that  where  the  ftatutc  fays  after  burniugy  this  imports  where 
"  burning  ought  to  be  ;  otherwifc,  fays  the  book,  the  ftatute 
t  45^  ]  **  would  do  no  good  to  clerks,  in  whofe  favour  it  was  chiefly 
"  intended."* 

The  next  cafe  cited  againft  mc  was  out  of  the  Lord  Halis 
Pleas  of  the  Crowfjy  240.  cap*  Clergyy  where  that  learned 
author,  in  reckoning  up  the  effefts  and  advantages  of  being 
allowed  the  benefit  of  clergy,  fays,  tliat  in  ancient  times  the 
confequence  of  allowing  clergy,  was  the  delivering  over  the 
offender  to  the  ordinary,  cither  to  make  purgation,  or  ab/que 
purgationey  as  the  cafe  might  require :  but,  fays  the  book,  by 
this  ftatute  of  1 8  Eliz.  the  offender  fliall  now  only  be  burnt  in 
the  hand  \  which  has  (namely,  which  buroini;  in  the  hand 

has) 
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Iims)  thcfctffcas:  ly?,  It  enables  the  judge  to  deliver  the 
offender  out  of  prifon.  2i//y,  It  gives  him  a  capacity  to  pur- 
chafe  and  to  retain  the  profits  of  his  lands.  3rf/y,  It  I'eftores 
him  to  his  dredit.     And  for  this  he  cites  Hob.  Searle  verfus 

Now,  to  what  words  muft  all  thefe  effefts  and  advantage! 
refer  ?  why  plainly  to  the  laft  antecedent  \  and  that  is,  to  the 
burning  in  the  hand  ;  after  which  (v/z.  then  or  on  this  con- 
dition precedent)  accrue  to  him  all  thefe  advantages. 

But  if  any  doubt  fhould  ftill  remain  with  regard  to  the  con- 
ftrudion  of  the  books  of  thefe  two  eminent  judges  in  the  law, 
(as  I  hope  there  does  not)  I  (hall  only  mention  one  cafe  more 
on  this  fubjeft,  which  is  that  of  the  Earl  of  Warwick^  upon 
his  trial  by  his  peers  in  the  houfe  of  lords,  for  the  murder  of 
Mr.  QioU.  This  trial  was  on  the  28th  of  March^  1699  ;  and 
though  the  cafe  is  not  to  be  found  reported  in  any  law  book, 
yet  it  appears  at  large  in  a  very  ufeful  book,  which  I  (hall  men- 
tion for  no  other  purpofe,  but  to  dire£l  to  the  finding  it  in 
the  journal  of  the  houfe  of  lords,  and  they  will  be  allowed  to 
be  of  the  greatefi;  authority ;  I  mean  the  ColleEl'wn  of  State 
Trials i  vol.  5.  167.  in  the  trial  of  the  Earl  of  JVarwick,  where 
the  arguments  of  the  counftl  and  the  refolutions  of  the  judges 
;ire  related  at  large. 

Upon  that  trial  a  queftion  arofe  touching  the  competency 
of  a  vntnefs,  who  was  called  on  the  behalf  of  the  Earl  of  War- 
mci ;  it  was  one  French^  who  had  been  convi£tcd  of  man- 
daughter,  and  allowed  his  clergy,  but  had  not  been  burnt  in 
the  hand.  It  appeared  however  in  the  cafe,  that  the  King  had 
an  intention  to  pardon  the  burning  in  the  hand,  a  privy  feal 
having  been  granted  for  that  purpofe;  but  it  not  having  pafled 
the  great  feal,  the  King's  pardon  was  out  of  the  cafe  ;  and  die 
only  queftion  was,  (and  which  refolves  our  prefent  queftion) 
whether  one  convi£led  of  manilaughter,  and  who  had  been 
allowed  the  benefit  of  clergy,  but  had  not  been  burnt  in  the 
kuid,  M»s  a  good  witnefs  i 

The  then  Attorney  and  Solicitor  General  (a)  contended,  that 
he  ought  not  to  be  admitted  as  a  witnefs,  in  regard  he  ftood 
ConviAed  of  felony,  whereby  his  credit  was  tainted,  and  that 
cndk/cottld  not  bo  itftored^  onkfii  he  had  beea  burnt  in  the 

handi 


45^ 


B«tii»cs« 


[4573 


Inftancc  of  a 
very  folemn  re- 
fdutioa«  that 
one  convided  of 
inini]aogbter» 
and  allowed  hit 
clergy,  bat  noc 
burnt  IB  the 
hand*  nor  par- 
doned aa  to  the 
burning,  waa 
not  reftored  to 
hia  credit. 

(«)  Sir  Tbofltu 
Trevor  and  Sir 
John  Hawlev* 
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Rex  tr.  hand,  which  would  then  have  amounted  to  a  ftatute  pardon  hj 
1 8  Eliz.  or  anlefs  the  witnefs  had  been  pardoned  tL«  bttraing 
in  the  hand. 

On  the  other  hand  the  lords  heard  Sir  Tiomas  Powh  as  of 
counfel  witli  the  noble  lord,  the  prifoner  then  at  the  bar,  and  it 
I  4j8  3  appears,  that  in  the  arguments  on  both  fides,  the  cafe  of  S^arle 
and  Williams^  from  the  Lord  Hobarfs  report,  and  alfo  the  Lord 
Halis  Pleas  of  the  Crown^  were  cited  witli  tlie  greatcft  advan- 
tage. It  was  ftrongljr  urged  on  behalf  of  the  prifoner,  that  the 
allowance  of  clergy  alone  rcftored  the  party  produced  for  a 
witnefs  to  his  credit,  and  to  all  his  capacities  \  and  it  was  a 
plaufible  argument  made  ufc  of  by  Sir  Thomas  Powis^  that, 
after  the  party  convidled  of  manflaughter  had  been  allowed 
his  clergy,  it  was  a  very  unrcafonable  objeftion  againft  him  as 
a  witnefs,  that  he  had  not  tliat  mark  of  mfaroy  impreflcd  upon 
his  hand ;  and  to  fay  he  could  not  be  a  wiuiefs  in  a  court  of 
jullice,  becaufe  he  had  not  been  branded  as  a  felon* 

After  hearing  counfel  on  both  fides,  the  lords  defired  tKc 
opinion  of  the  judges,   that  were  then  attending  on  thatfo- 
lemn  occafion;  and  tlie  Lord  Chief  Juftice  ^Tr^-iy,  with  his 
ufual  clearnefs  and  accuracy,  delivered  his  opinion  againft  the 
admitting  this  witnefs,  declaring,  that  a  pcrfon  convi£ked  of 
felony  is  tainted  as  to  his  credit,  and  cannot  be  reftored  there- 
to, or  admitted  as  a  witnefs,  until  he  is  pardoned :  that  it  is 
true,  the  I  ith  of  £/<z.  does  operate  as  a  ilatute  pardon  *,  bat 
the  words  of  that  act  being,  that  the  offender y  after  the  alk*wance 
of  his  clergy y  and  burning  in  the  handy  fijall  be  inlarged  out  cf 
prifony  thefe  words  make  two  things  previoufly  requifitc  to  the 
pardon,  (viz.)  the  allowance  of  clergy,  and  burning  in  the 
hand ;  both  which  are  therefore  conditions  precedent :  fo  that 
tlie  perfon  produced  as  a  witnefs  for  die  Lord  Warivich^  though 
he  had  been  allowed  his. clergy  ;  yet,  not  having  been  burnt  in 
the  hand,  nor  pardoned  the  burning,  he  remained  convi£lcd  of 
j     felony,  and  confequently  no  good  witnefs  :  with  that  opinio 
the  reft  of  the  judges  then  prefent  concurring,   the  perfon 
[  459  ]        offered  to  be  produced  as  a  witnefs  for  the  Earl  of  Warwick 
was  difallowed,  and  he  gave  no  evidence. 

Having .pro<luced  this  great  authority,  I  need  not  infift  that 

turning  in  the  hand  is  part  of  the  puniflunent ;  but  nuy  from 

I  hence 
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bence  infer,  that  In  the  cafe  of  a  layman,  the  burning  in  tlie 
handy  or  the  pardon  of  that  burning,  is  one  of  the  conditions 
required  by  the  i8th  of  Eliz.  before  that  a£l  can  operate  as  a 
pardon ;  and  I  think  I  may  from  hence  alfo  conclude,  that  it 
is  now  a  fettled  point,  fettled  in  the  higheft  court  of  juftice, 
that,  aldiough  the  offender  has  had  the  allowance  of  his  clergy, 
yet  if  he  has  not  been  burnt  in  the  hand,  and  by  that  mearis 
undergone  the  puniftiment  prefcribed  by  that  ftatute,  he  is 
not  intitled  to  the  pardon  given  thereby,  but  continues  a  felon. 

This  leads  me  to  the  ftatute  of  4  Geo.  i.  cap.  9.  which 
€na£ls,  **  {a)  that  where  any  perfon  fhall  be  convifted  of  any 
««  offence  within  the  benefit  of  clergy,  it  (hall  be  lawful  for 
**  the  court  before  ^om  fuch  perfon  is  convifted,  or  any  other 
**  court  held  at  the  fame  place  with  the  like  authority,  if  they 
•*  think  fit,  inftead  of  ordering  the  offender  to  be  burnt  in  the 
**  hand  or  whipt,  to  order  him  to  be  fent  to  his  Majefty's  plan- 
♦*  tations  in  America  for  the  fpace  of  feven  years,  and  to 
**  transfer  and  make  over  fuch  offender  by  order  of  the  court, 
*•  to  the  ufc  of  fuch  perfons  or  their  afligns,  who  fhall  con- 
"  traft  for  the  performance  of  fuch  tranfportation,  for  fuch 
"  term  of  feven  years ;  and  when  fiich  offenders  fliall  be 
"  tranfported,  and  fliall  have  {b)  ferved  their  refpeflive  times 
*•  for  which  they  (hall  be  tranfported,  (which  in  the  prefent 
**  cafe  is  for  feven  years)  fuch  fervice  (hall  have  the  effefl  of 
*•  a  pardon  to  all  intents  and  purpofes,  as  for  that  crime  for 
•*  which  fuch  offenders  (hall  be  tranfported,  and  (hall  have  fo 
"  ferved  as  aforefaid." 

So  that,  by  the  exprefs  words  of  the  ftatute,  this  tranfporta* 
tion  is  to  be  inftead  of  burning  in  the  hand  \  and  as  by  the 
1 8th  of  Eliz.  the  offender,  though  he  be  allowed  his  clergy, 
yet  is  not  intitled  to  the  benefit  of  the  ftatute  pardon,  until  he 
has  undergone  the  puni(hment  of  burning  in  the  hand,  which 
is  the  puniftunent  prefcribed  by  that  ftatute  ;  fo  the  puniih- 
ment  of  tranfportation,  which  is  in  lieu  of  burning  in  the 
hand,  where  the  judge  who  tries  the  offender  thinks  fit  to 
order  it,  muff  alfo  be  undergone  before  the  offender  can  be 
intitled  to  the  benefit  of  the  ftatute  pardon  in  the  prefent  cafe. 
Or,  as  in  the  one  cafe  on  the  i8th  of  Ellz.  the  offender's 
fuffering  the  puniftiment  of  burning  in  the  hand  is  made  a 

condition 
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BuftlllD«g« 


In  what  cafes 
the  ftatute  of 
4  Geo.  I.  cap«9. 
in  the  room  of 
bttroiniC  tn  tb^ 
hind,  fubftitotes 
traofportatioA 
for  feven  yean, 
and  how  the  lat- 
ter i  a  to  be  UH' 
derftood  by  way 
of  condition 
precedent  to  a 
ftatnte  ^doo, 
in  like  maniMr 
at  the  former 
was  by  i8  £lis« 
(tf)  Sea.  I. 
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*•«♦•  condition  pirecedent  to  that  ftatute  pardon ;  in  like  Ruumtf, 
upon  this  a£k  of  4  Ge9.  i.  the  offender's  having  undergone  the 
puni(hment  of  tranfportation  mud  alfo  precede  the  pardon 
given  thereby. 

To  this  howcv\jr  it  has  been  obje£l:ed,  that  the  words  in  the 
ftatute  of  4  Geo.  i  •  are  only  in  the  affirmative^  without  being 
followed  by  any  negative  words. 

Rejf:  But  furely  this  is  fuch  an  affirmative,  as  plainly  im* 
plies  a  negative :  An  a£l  of  parliament,  in  faying  an  offender 
(ball  be  pardoned,  or  (hall  have  the  benefit  of  his  paidoo, 
from  and  after  fuch  a  time,  muit  neceflarily  be  intended  U) 
mean,  that  the  offender  (hall  not  have  his  pardon  until  that 
time.  I  take  the  rule  to  be,  that  wherever  an  aft  of  parlia* 
ment  is  introdufcory  of  a  new  law,  (as  this  of  4  Geo.  i. 
plainly  b,  in  introducing  a  puniffiment  hardly  known  before 
among  us,  tliat  of  tranfportation)  words  in  the  affirmative 
t  4^^  J  imply  a  negative,  which  may  be  made  appear  by  innumerable 
inftances.  But  as  this  is  a  large  field,  and  might  feem  tedious, 
I  {hall  mention  but  one : 


In  aAi  of  par- 
liament intro* 
4uciog  a  new 
law,  wordf  af- 
firmative imply 
\  segatiTC. 


(4r^  Theftoff- 
ment  makei  the 
infant  in  by  pur- 
chafe,  but  if  ht 
were  remitted, 
ht  would  be  in  by  defcent. 


The  ftatute  of  27  ff.  8.  of  ufes,  ena£ls,  that  the  ceftwf  qtt( 
ujcy  (hall  have  the  fame  eftate  in  the  land,  as  he  had  before  in 
the  ufc.  Soon  after  the  making  of  which  ftatute,  this  cafe 
happened,  and  is  reported  in  Ploiuden^  1 1 1,  Amy  TownJberuTt 
cafe,  and  i  Inft.  348.  b.  tenant  in  tail  made  a  feoffment  in  fee 
to  the  ufe  of  his  eldeft  fon,  then  an  infant,  and  his  heirs,  and 
died  J  whereupon  the  right  of  tlie  intail  defcended  to  the  in* 
fant  fon,  who  was  the  cefluy  que  ufe  \  yet  the  infant  fon  was 
held  not  to  be  remitted,  though  no  foUy  could  be  imputed  to 
the  fon,  when  he  accepted  the  feoffment,  he  being  then  an  in- 
fant, and  though  a  remitter  be  a  thing  favoured  in  law,  as  it  is 
a  reftitution  of  an  old  right :  but  the  reafon,  it  feems,  was, 
becaufe  the  ftatute  fays,  the  poffeffion  ftiall  be  executed  infucb 
manner  J  plight^  andform^  as  the  ufe  was  tejore  limited  (a)  j  and 
though  thcfe  words  be  only  in  the  affirmative,  they  neceffarilyi 
(^)  imply  a  negative.     See  Hob.  298. 


{li)  Vide  ante  6^  in  Mills  r.  Baakt* 


^  Further :  If  in  any  cafe  fuch  affirmative  words  in  an  ad  of 

s^tniblick   parliament  ought  to  receive  that  conftrudion ;  here  we  have 

the 


BfpecjaUy  to 
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iJic  very  cafe,  in  order  to  prcrcnt  a  great  and  inanifeft  incon-  ^  '^"^,, 
tpcnience  which  would  othcrwife  happen.  It  would  be  a  very 
great  inconvenience,  (hould  there  be  a  chafm,  or  interval  of 
time,  in  which  one  conviftcd  of  a  felony  for  which  he  is  or- 
dered to  be  tranfported,  might  be  aided  or  aflifted  by  another 
to  efcape  out  of  prifon  without  fuch  otlier  perfon's  incurring 
the  guilt  of  felony :  but  if  Palmer  fliould,  in  the  principal  cafe,  L  ^^^  J 
be  conftrued  to  have  the  benefit  of  the  (latute  pardon  before  he 
is  tranfported,  merely  by  being  allowed  his  clergy ;  tlien  from 
the  time  of  fuch  allowance,  and  before  his  tranfportation,  he 
would  become  no  felon,  and  confcquently  it  would  be  no  fe- 
lony in  the  gaoler,  or  any  tliird  perlbn,  to  fufFer  or  affift  him  to 
efcape ;  which  would,  be  a  great  inconvenience  arifing  from 
the  conftruflion  of  a  ftatute  againft  the  exprefs  words  and  ap- 
parent intention  thereof. 

But  fuppofe,  for  argument's  fake,  this  ftatute  of  4  Geo.  u 
would  bear  two  conftruftions  :  if  by  one  of  thefe  a  publick 
inconvenience  would  arifc,  and,  on  the  contrary,  the  other 
interpretation  would  be  produ£live  of  no  inconvenience  at 
all,  tliere  could  furcly  be  no  doubt  which  of  thefe  two  ought 
to  take  place,  iiefidcs,  conftruing  this  ftatute-  in  the  fenfc 
whicli  the  other  fide  contend  for,  namely,  by  making  it  amount 
to  a  pardon,  cither  from  the  time  of  the  allowance  of  clergy, 
or  of  pronouncing  the  fentence  of  tranfportation,  would  ren- 
der ufelefs  the  whole  claufe,  which  enafts,  that  after  the  of- 
fender has  been  tranfported,  and  (hall  have  ferved  beyond  fea 
for  fo  long  a  time  as  the  fentence  orders,  (which  in  our  cafe 
is  for  fevcn  years  \)  fuch  tranfportation  and  fervice  fhall  in- 
title  the  ofiender  to  a  pardon  :  aU  which  claufe  muft  be  re- 
J6£led,  and  of  90  manner  of  figniiication,  if  the  words  are  to 
operate  as  a  pardon,  before  the  tranfportation  and  feven  years 
fervice,  which  would  be  for  the  expofitors  of  the  law  to  ftrike 
a  claufe  out  of  the  ftatute  book,  at  the  fame  time  that  an  ufe- 
ful  conftru£tion  may  be  made  of  it.  To  this  I  may  add,  that 
if  Palmer  is  to  be  deemed  pardoned  before  fuch  time  as  he 
is  actually  tranfported,  how  can  he  be  afterwards  tranfported  ? 
How  can  a  man  be  puniflied  for  a  crime,  which  before  the 
puniihment  was  pardoned  ?  What  can  be  more  abfurd  than 
to  fay,  an  offender  is  firft  to  be  pardoned,  and  afterwards 
puniftied  ? 

3  There 
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There  is  indeed  a  fubfequent  ftatute  of  6  Geo.  i.  cap,  23. 
fiSI.  5.  making  it  felony  without  benefit  of  clergy  to  rcfcaean 
offender  condemned  to  be  tranfported,  out  of  the  hands  of 
thofe  who  had  contra£led  to  tranfport  him.  The  occafion 
of  which  claufe  was  probably  to  obviate  a  doubt)  which  odier- 
wife  might  have  arifen,  whether  the  cuftody  of  the  contractor 
was  a  lawful  prifon,  and  within  the  ftatute  de  frangntius 
prifonam ;  or,  it  might  have  been  added,  the  nwre  cffeftually 
to  deter  all  perfons  from  attempting  a  refcue,  by  fubjefting 
thofe  who  ihould  make  fuch  refcue,  to  the  guilt  of  fclonj 
without  benefit  of  clergy,  even  though  the  crime  for  which 
the  perfon  refcued  was  in  cuftody,  w»s  within  benefit  of 
clergy.  But  the  matter  now  in  queftion  is  in  no  fort  de- 
pendant upon,  or  relative  to  that  claufe  ;  there  having  been 
no  contraft  ever  made  with  any  perlbn  for  tranfporting  c( 
Burridge  the  prifoncr  at  the  bar. 


[464] 


Wherefore,   as  this  ftatiite  of  4  Geo,  t.  inrpowefing  tKc 
judges  to  order  tranfportation  for  fevcn  years  in  all  cafes  of 
felonies  within  the  benefit  of  clergy,  places  tranfportation  in 
tlie  ftead  of  burning  in  the  hand ;  as  the  offender's  under- 
going the  pnniihment  of  burning  was  a  condition  precedent 
to  tlie  ftatute  pardon  -,  as  this  conftru£tion  is  agreeable  to 
the  exprefs  words,  to  the  plarn  intent  and  meaning  of  th^ 
aft,  and  would  prevent  that  mrfchief,  which  would  otherwife 
cnfue,  were  there  to  be  an  interval  of  time  wherein  one  might, 
with  a  kind  of  impimity,  aflift  or  voluntarily  fufFer  to  efcapt 
a  prifoner  conilemned  to  be  tranfported  for  felohy  :  for  thefe 
reafons,  I  tske  it,  Palmer^  though  his  crime  was  within  the 
benefit  of  clergy,  yet  he  being  to  be  tranfported  for  feven 
years,  was,  and  ftill  continued  a  felon  •,  and  being  fuch,  it 
was  felony  in  Burridge^  the  prifoner  at  the  bar,  to  alTift  him 
to  cfcape  ;  and  that  it  cannot  be  material,  whether  there  was 
any  contraft,  or  not,  for  the  tranfportation  of  Palmer^  it  being 
felony  at  common  law  to  affift  a  fefen  to  efcape. 


And  this  being  the  only  doubt  which  ftuck  with  the  court 
at  the  trial  of  the  prifoner  at  the  bar,,  if  that  doubt  be  at 
length  refolved,  (which  I  have  here  endeavoured  to  do)  I  hope 
the  court  will  now  pronounce  that  fentencc  of  tranfportation 

againft 
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atainft  the  prifoner.  which  would  have  been  done  at  the  trial,    _.  '^*«  «'• 
had  this  doubt  beeil  out  of  the  cafe. 

But,  It  is  true,  the  ingenuity  of  the  counfel  for  the  prifoner 
has  ftarted  other  obje£tiotis,  fome  to  the  form  of  the  indt£l- 
ment,  as  being  infufiicient ;  and  fonie  to  the  fpecial  verdid^ 
as  being  iihperfe£t :  tq  which  I  fliall  endeavour  toi  give  an 
anfwer. 

The  firft  exception  to  the  indiftment  \lras,  that  the  faflk  is   T***  <*»n»fl»«n  of 
not  charged  to  have  been  done  vi  et  armls.  indiamenu  bt. 

ing  only  matter 

But  as  infelting  thefc  words  in  indiflments  is  only  matter   o^^'w^cjwd 
6f  form,  fo  now  by  the  ftatute  of  37  H.  8.  cap.  8i  the  omiflion  Se4  qun^,  * 
of  them  is  helped. 

The  next  objection  was,  that  it  does  not  appear  by  the  fpe^ 
cial  verdi£t^  that  when  Surridgef  the  prifoner  at  the  bar,  aflift- 
cd  Paltner  to  efcape  out  of  prifon.  Palmer  vfz'i  then  in  cuftody 
for  felony. 

But  this  feems  to  be  Sufficiently  evident :  thfe  juty  find,  that 
Palmer  Was  indi£ted  before  the  jufticcs  of  peace  of  the  county 
of  Somerfct  ioT  felonioufly  ftealihg  an  ewe  iheep )  that  John 
Proiiery  the  then  fheriff  of  that  county,  in  whofe  cuftody  r  ^54  1 
this  Palmer  is  (hewn  to  have  then  been,  ex  caufa  pradlBi^ 
(that  is,  for  the  faid  felony)  brought  the  prifoner  to  the  bar 
before  the  faid  juftices  to  be  tried ;  that  he  pleaded  not 
guilty  \  that  he  was  found  guilty ;  th^t  he  prayed  the  benefit 
of  the  (tatute  in  that  cafe  made  and  provided )  that  thereupon 
the  juftices  pronounced  upon  him  fentence  of  tranfportation 
for  feven  years  \  that  in  confequence  thereof  the  juftices  com- 
mitted Palmer  to  the  cuftody  of  Edward  Chejneyy  the  then 
keeper  of  Ivelchejler  gaol^  in  the  faid  county ;  that  the  faid 
Edward  Cheney  the  keeper  of  the  faid  gaol  died ;  that  this 
JPalmer  remained  in  cUftody  of  the  faid  John  Proffer,  the  then 
iheriff  of  the  faid  county }  and  that  Burridge  (the  prifoner  at 
the  bar)  being  then  a  prifoner  in  the  faid  gaol,  and  in  cuftody 
of  the  faid  flierifF,  did  wilfully  aid  and  affift  the  faid  Palmer^ 
fo  being  in  cuftody  as  aforefaid,  to  efcape  out  of  prifon. 

•    Now  thefc  words,  that  Burridge,  the  prifoner  at  the  bar, 
did  affift  Palmer,  fo  being  in  cuflody  as  aforefaid,   muft  necef« 
farily  be  intended,  fo  being  in  cuftody  for  felony  as  aforefaid  y 
Vol.  III.  B  b  for 


4^5 


Btfftit»ot» 


1466} 

Httbo«rbga 
perfbn  oodiwcJ 
tbrfelaojr,  tho* 
in  Che  lame 
couBty,  fecmt 
not  to  mtke  an 
•ccaflary  Co  the 
ftlony  without 
■ftttal  notice  of 
fttcb  outlawfj* 


De  Term^  S.  Michaelis,   173^. 

for  it  ibes  not  appear  by  the  Terdid,  that  he  was  before  in  ai^ 
tody  for  felony ;  and  on  the  other  hand  it  das  not  appear,  that 
he  was  ever  in  cuftody»  and  the  court  will  not  (indeed  it  can- 
not well)  intend,  that  this  Palmer  was  in  euflody  for  any  other 
caufe  than  that  mentioned  in  tlie  fpecial  verdict. 

Another  obje£lion  wa«^  that  it  is  not  found  by  the  fpecial 
verdidl  that  Burridge^  the  prifoncr  at  the  bar,  knew  JVilllam 
Palmer  was  committed  for  felony,  or  had  been  convidtd  of 
felony,  at  the  time  when  he  alTiiled  Palmer  to  efcape. 

To  which  it  may  be  anfwcred,  that  as  Palmer  liad  been 
convi^ied  of  felony,  at  the  quarter-fefllons  of  the  peace  held 
for  the  fame  county  of  Somcrfet^  all  of  tliat  county  arc  pre- 
fumed  to  have  notice  of  it ;  otherwife,  had  the  conviflion 
been  in  another  county  ;  and  it  is  the  ftronger  iir  this  cafe,  fur 
that  Palmer  and  Burridge  were  in  the  fame  prifon. 

In  Hale^s  Pleas  of  the  Crcwn^  2x8.  it  is  faid,  that  rf  one  U 
tried  and  attainted  of  felony  in  the  county  of  ji.  the  law  pre- 
fumes  notice  tKSreof  in  the  fame  county :  wherefore,  if 
another  perfon  receives  and  harbours  him  in  the  faid  county, 
this  makes  the  receiver  acceiTary  \  ficus^  if  the  attainder  wcic 
in  another  county.  And  Stamford^  41.  b.  puts  tlie  cafe  fur* 
ther :  if  one  be  outlawed  for  felony,  in  the  county  of  A, 
(which  is  lefs  notorious  than  a  convi£lion  upon  a  trial)  and 
attainted  thereon,  if  any  perfon  receives  and  harbours  himi 
this  makes  the  receiver  acceflary  to  the  felony,  upon  a  prc- 
fumption  that  all  people  in  the  fame  county,  are  privy  to  what 
is  done  in  their  own  county,  and  to  a  matter  of  record  there; 
but  that  otherwife  it  is  of  an  outlawry  in  anottier  county,  tho* 
a  matter  of  record* 

I  muft  admit,  that  the  words  of  the  Lord  Ha!e^  juft  after 
mentioning  the  fame  cafe,  {page  21 8.)  (hew  his  own  opinion 
to  be  contrary ;  for  his  exprcfUon  is,  videlur  cogniko  requjfita 
in  utroque  cafu^  whether  the  outlawry  be  in  tlie  fame  or  in 
another  county  [  B  J ;   and   indeed  this  fo   far  leiTens  the 

authority 


f  B]  In  the  Lord  Hak*s  Hiflwy  of  the  Pleas  of  the  Crown,  publiftied  by  EmljM, 
i^jfnL  %•  325.  hit  Lordlhipis  \ery  particular  in  exprelTing  his  diftike  of  the  opinion 
iBfepAiM^i/  ;  and  obferves,  that  it  oftentimes  lies  as  little  in  the  way  of  many 
^Bnbis  to  know  who  ire  eonvided  or  attainted  of  felony  or  treafon^  as  whether 
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aumbrity  of  thcfc  cafes,  that  I  iivould  not  reft  this  point 
here* 

But  what  I  infift  upon  is,  that  Burrldge^  the  prifoner  at 
the  bar,  was  doing  an  unlawful  a£i,  when  he  affifted  the  King's 
prifoner  in  the  King's  prifon  to  efcape  out  of  it,  whereby 
the  courfe  of  juftice  was  obftru£lcd  ;  and  that  being  engaged 
in  fuch  unlawful  act,  he  muft  abide  by,  dnd  be  anfwet-able  for 
all  the  confecjuenccs ;  and  if  a  jprifohcr  cominittcd  for  felbny 
efcapes  out  of  prifon,  by  tneanS  of  that  unlawful  afliftance ; 
this  is  felony  in  the  pcrfon  iflifting.  Neither  will  it  be  ma- 
terial that  the  perfon  aflifting  the  efcape  did  not  know  that  the 
prifoner  who  efcaped  by  means  of  his  afliftance,  was  in  cuf- 
tody  ft)r  felony,  for  it  is  all  at  the  peril  of  him  who  engages  in 
fuch  unlawful  act. 

In  the  fevcral  cafes  where  an  undefigned  death  of  a  man 
enfues  upon  a  perfon's  doing  any  aft,  the  difFercnce  is,  if  the^  i 
iBt  which  the  man  was  doing,  and  in  confequence  of  which 
the  death  happens,  be  a  lawful  aft,  then  the  crime  is  only 
chancemedly,  or  2,  dcz\!ti  per  infortunium :  but  if  the  aft  be 
unlawful,  this  is  manflaughter  or  murder.  HaU^s  Pi.  G>.  3 1 . 
And  there  this  further  diftinftxon  is  taken :  fuppofe  I  w^ 
doing  an  unlawful  aft,  if  it  be  with  a  felonious  intent,  and 
death  enfues  ;  then  it  is  murder:  whereas  if  I  do  an  unlaw- 
ful aft  without  a  felonious  intent,  and  death  follows  upon  it, 
in  fuch  cafe  it  is  but  manflaughter.     3  Infl.  56* 

In  Hal^s  PI.  Co.  $6.  A.  throws  a  ftone  at  B.  which  glances 
ind  kills  G  this  is  only  manflaughter,  by  reafon  there  was  no  [  468  ] 
malicious  ot  felonious  intent :  but  ftill,  fays  the  book,  it  is* 
not  a  death  per  infortunium^  in  regard  A.  was  doing  an  unbw- 
ful  aft,  in  flinging  a  ftone  at  another  man.  The  like  differ- 
mce  is  in  KeyL  117.  in  3  Inft^  ^6.  If  A»  intending  to 
[testl  a  deer  in  the  park  of  B.  ftioots  at  a  deer  and  by 
I  glance  of  an  arrow  kills  a  boy  that  lay  hid  in  a. 
bufli;  though  A.  who  (hot  at  the  deer  knew  nothing  of  the 
boy's  lying  in  the  bufli,  yet  this  is  murder.  And  in  the  fame 
MK>k  it  is  laid  by  the  Iiord  Chie,  if  a  man  (Jioots  at  a  cock  or  a 


I  man  be  gailry  of  it.  And  again,  p/tge  622.  it  feems  necefl*^  to  make  an  s^- 
reflary  after,  that  there  be  notice,  althoagh  the  felon  were  attaint  in  the  fame 
roanty ;  for  prefumption  fliall  not  make  men  criminal,  where  the  puniflimenc  is 
«pital.    See  alfo  the  LoTd,£tardwicke*%  argument  poft. 
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hen  In  another  man's  yard,  and  by  mifchance  kills  a  man 
this  is  murder,  becaufe  the  ^Ct  was  unlawfaU 

There  is  indeed  a  remark  made  on  this  laft;  cafe.  In  that  of 
tht  King  znd  Plummerf  in  Keyl.  Rep.  ii6.  where  the  Lord 
Chief  Juftice  HoU  fays,  that  to  make  it  murder  where  one 
(liooting  at  an  hen  in  another^s  yard,  kills  a  man,  there  muft 
be  a  felonious  intent  to  fteal  the  hen,  («)  clfe,  according  ta 
the  Lord  Holtj  the  cafe  is  not  maintainable,  nor  warranted  by 
the  books  cited  in  the  margin.  However,  fo  far  will  be  ad- 
mitted (which  is  all  I  contend  for)  that  if  j1.  (hoots  at  an  hen 
in  another  man's  yard,  (which  muft  be  an  unlawful  a£l,as  it  is 
againft  law  to  deftroy  another's  property)  if  death  enfues  there- 
upon, it  is  [at  leaftj  manflaughter*  To  apply  then  thefe  au- 
thorities to  the  prefent  cafe : 

It  was  an  unlawful  a£l  in  Burridge^  the  prifbner  at  the 
bar,  to  affift  his  fellow  prifoner  Palmer  to  efcape  out  of  prifon, 
as  it  would  be  in  the  cafes  I  have  cited,  to  fitng  a  ftone  at 
another,  or  to  (hoot  at  a  deer  in  anothei's  park,  or  at  an  hen 
in  another's  yard ;  and  as  in  all  thefe  cafes,  the  killing  of  a 
perfon,  though  undefignedly,  yet  being  in  confequenceof  un- 
lawful  a£ts  which  the  parties  were  doings  would  make  the 
fame  felony  or  manflaughter,  (and  this  notwichftanding  he 
that  fliot  at  the  deer  or  hen  (hould  know  nothing  of  the  boy's 
lying  in  the  bu(h,  or  of  the  man's  being  in  the  way):  fo  in 
die  principal  cafe,  the  efcape  of  Palmer  out  of  prifon  who  was 
in  cuRody  for  felony,  being  the  confequence  of  Bterridg/s  un- 
lawful affiftance,  makes -it  felony  in  Burridge^  even  though  it 
fliould  be  fuppofed  that  he  iBurndge]  did  not  know  his  fellow 
prifoner  Palmer^  whom  he  aflifted  to  efcape,  was  in  cuitody 
for  felony. 

I  would  only  mention  one  cafe  more  upon  this  bead,  which 
fcems  almoft  in  point,  and  as  great  an  authority  as  can  well  be 
produced,  being  at  an  aflembly  of  all  the  Judges  of  England^ 
and  containing  the  rcfolution  of  ten  of  the  ]udgesjerlatim.  I 
mean  Ben/lead's  cafe  in  Cro.  Car.  583.  (16  Car.  i.)  which 
cafe  was  many  years  afterwards  cited  and  allowed  to  be  law, 
at  an  affembly  alfo  of  all  the  tlien  Judges  of  Engiandy  except  the 
Chief  Juftice  of  the  Common  Pleas,  that  place  being  at  that 
time  vacant  by  die  promotion  of  the  Lord  Chief  Juftice 

BrtdegtHOHy 
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Bridgeman^  to  beKeeper  of  the  Great  Seal;  and  this  is  inKeyl.'JT. 
Z.imerick's  cafe,  where  the  opinion  of  the  Judges  was  in  thefc 
"words  :  **  that  the  breaking  of  a  prifon  wherein  traitors  are  in 
**  durance,  and  caufing  them  to  efcapc,  is  treafon,  ♦  though 
*'  the  parties  did  not  know  that  any  traitors  were  there,  Alfo 
**  to  break  a  prifon  whereby  felons  efcape,  this  is  felony,  tho' 
•*  the  prifon-breaker  doth  not  know  tlicm  to  be  in  prifon  for 
**  fuch  offence.*' 

It  is  true,  in  this  cafe  thus  folemnly  refolved,  there  was  a 
breaking  of  a  prifon  fuppofed,  which  is  not  in  the  principal 
cafe.  But  that  makes  no  difference  with  regard  to  this  ob- 
jeflion  of  thcfcUnQr^  whether  the  party  affilling,  i^c.  knew 
that  the  prifoner  whom  he  affifted  was  rn  cuftody  for  felony, 
or  not.  It  might  have  been  the  faft  on  which  that  refoluiion 
in  BenfteatTs  cafe  is  grounded,  (and  it  xloes  not  appear  that 
the  breakers  of  the  prifon  knew  the  contrary)  that  at  the  time 
when  the  prifon  was  broke,  there  might  be  no  prifoncrs  there 
but  for  debt ;  and  if  fo,  the  breaking  of  the  prifon  had  neither 
been  treafon  nor  felony  by  reafon  of  the  ftatutc  de  frangentlhus 
prifonam^  i  Ed.  2.  %tat.  2.  Neverthelefs,  though  the  breakers 
of  the  prifon  might  really  know  nothing  of  any  traitors  or 
felons  being  then  in  prifon,  yet  this,  according  to  that  folenm 
determination,  was  no  excufe  to  them,  nor  prevented  their  in 
earring  the  crime  of  felony,  ^here  by  that  means  felons  efcuped, 
nor  even  of  the  crime  of  treafbn,  where  traitors  thus  efcapcd. 

And  if  this  be  fo,  by  the  fame  reafon  the  ignorance  of  Bur* 
ridge^  the  prifoner  at  the  bar,  that  his  fellow  prifoner  Palmer 
was  in  cuftody  for  felony,  can  be  no  excufe  to  him  :  for  in 
each  of  thefe  cafes,  It  fecms,  the  ofienders  were  doing  aft  un- 
lawful aft }  and  they  muft  abide  by  all  the  confequences  of  it, 
even  confequences  that  rendered  them  guilty  of  the  higheft 
crime,  and  fubjefted  them  to  the  greateft  punilhment  known 
to  our  law,  that  for  high  treafon. 

And  now  I  come  to  the  laft  objedtion,  which  (as  I  obferved) 
fecmed  to  ftick  with  the  court,  namely,  that  Burridge^  the 
prifoner  at  the  bar,  is  not  indifted  for  breaking  the  prifon, 
nor  for  refcuing  his  fellow  prifoner  Palmer ;  but  for  affifting 
him  to  efcape,  which  is  faiJ  to  be  no  more,  tlian  being  ac- 
ceffary  after  the  faft  to  the  felony  of  (heep-ftealing,  which 
/Wwrwas  convicted  of;  and  if  fo,  the  indidlment  isfaid  to  be 

B  b  3  wrong ; 


Rix  V. 

BVIIIDGE. 

Breaking  of  a 
prifoo  where! A 
traitors  are  in 
durance,  arid 
ciuftng  them  to 
efcape,  it  trea- 
fon, tho*  the 
parties  did  not 
know  any  trai- 
tors were  iheie. 

[  '470  3 


[471  J 


^71  Dc  Term,  S.  Michaelis,  1735* 

Rix  m.  wrong ;  for  that  Burridge  ought  to  be  indi£led  as  acceflkr;  afv 

ter  the  izQi  to  Palmer's  felony,  and  not  as  a  principal  felon. 

But  I  apprehend,  Jirfl^  that  Burridge^  in  aflifting  Palmer^ 
who  was  in  cuftody  for  felony  to  efcape,  was  himfelf  guilty  of 
felony,  as  a  principal,  and  not  an  acceflary  only.  In  the 
next  place,  fuppofing  that  point  to  be  againft  me,  and  that 
Burridge  be  no  more  than  an  acceflary  after  the  faft,  for  having 
,  aflifted  Palmer^  in  cuftody  for  felony,  to  efcape  out  of  prifbn  5 
yet  ftili,  I  think,  the  indidiipent  is  good,  in  regard  Burridge 
is  indicted  for  aiding  and  ^(Tifiipg  his  fellow  prifoner  Palmer^ 
then  convicked  df  fdony,  to  efcape  out  of  prifon ;  and  if  fuch 
aiding  and  aflifting  does  make  Burridge  acceflary,  then  he  is 
indidlcd  as  fuch,  jnd  there  is  no  nefd  of  njicnt^oning  the 
Mord  acceffary  in  the  indidlmcnt. 

Firft^  I  take  it,  that  Burridg^s  aflifting  Palmer^  then  in 
cuftody  for  felony,  to  efcape  out  of  prifon,-was  felony  in  Bur- 
ridgej  who  thereby  became  a  principal  felon,  and  not  an  accef- 
fary  only  j  and  that  this  aflifting  of  a  felon  to  efcape  out  of 
prifon  when  in  the  hands  of  juftice,  and  in  cuftody  of  the  law^ 
is  (as  I  may  call  it)  zfuhjlantive  felony. 

In  2  In/l.^S^.  it  is  faid,  th^t  all  prifons  are  the  King's  prifons j[ 
-        and  though  divers  lords  of  liberties  and  others  may  h^ve  the 
^     '     ^        cuftody  thereof,  yet  flill  they  arc  tlie  King's  prjfons,  and  as 
they  are  for  the  public  good,  abfolutcly  necefl!ary  in  order  to 
keep  malefa£lors  in  fafe  cuftody  until  their  trial,  and  if  con- 
viftcd,  until  they  receive  their  punifliment}  therefore   it  is 
faid,  interejl  reipuhlica  quod  carceresjint  in  tuto.     Where  a  man 
for  any  capital  oflTence  is  committed  to  prifon,  „he  is  prefumed 
to  hQ%ifalva  as  well  as  ar^d  cujlodia  \  and  it  is  upon  this  prc- 
fumption  of  his  being  fufe  in  cuftody,  that  his  friends  are  per- 
mitted by  law  to  comfort  him,  and  to  fupply  him  with  money^ 
l^c*  when  in  prifon.     But  to  do  this  before  imprifonment,  b 
fo    far    unlawful,   as   to   render   even    his  neareft  relations 
(his   wife  only  excepted)   acceflary  after   the    h8t  in    cafe 
of  felony,    and  principals  in   cafe  of    treafon  where  there 
are   no  acceflarics.      So  great   regard  has  been  (hewn  for 
aicon"mtm*u-v,    the  fafety  of  thefe  prifons,  that  originally  and  at  common 
Vot-h*b  **.'«"'    ^*^»    *^    ^  prifoner    broke    prifon,    though    he   was    im* 

imprtfoned  only 

r\>r  a  Jebi  or  uefpifs,  was  felQoy  \  t>at  tl^u  is  ilUrcd  by  the  ftttuCe  of  1  ^d.  !•  Alt.  %•  - 

prifoned 
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prifoncil  only  for  a  debt  or  trefpafs,  and  not  for  felony,  yet  it     -  '^'^  "' 

was  felony  for  fuch  prifoncr  to  break  prifon.     Pulu  de  Pace 

347.  *.      2  Injl.  ubifnpra. 

I  mud  admit,  that  the  ^ziMtz  de  frangentibus prifonam  (taken 

notice  of  above)  alters  the  law  in  that  rcfpeft,  by  providing, 

that  a  prifontr  who  breaks  prifon,  fliall  not  incur  the  guilt  of 

felony,  unlefs  he  be  committed  for  feloi^y,  and  in.  fuch  cafe  his 

breaking  prifon  is  by  that  ftatute  declared  to  be  felony.    There 

indeed  the  prifoner  breaking  prifon,  though  never  convi£led  of 

tl^  crime  for  which  he  was  committed,  yet  may  be  tried  for  the 

felony  in  breaking  the  prifon,  the  very  breaking  of  the  prifon  of     [  473  ] 

itfclf  amounting  to  felony.  Wherein,  by  the  way,  it  is  obfenr- 

able,  that  by  the  letter  of  this  (latutc,  only  tht  prifoner  breaking 

prifon  is  mentioned';  and  yet,  the  better  to  obviate  the  mif- 

chief  intended  to  be  remedied,  the  a£b,  though  a  penal  one,  is 

by  an  equitable  conftrii£lion  extended  to  ^Jlranger  breaking 

the  prifon  5  and  therefore  in  Pult.  dePace^  147.  h.  PL  2.  it 

is  faid,  if  a  (Iranger  breaks  prifon  where  one  is  committed  for 

felony,  this  is  felony  \  for  at  conin^on  law  it  was  as  much 

a  felony  in  a  third  perfon  to  brejzik  prifori,  as  in  the  prifoner 

himfelf ;  and  if  a  Itranger  bi'^iks  the  prifon,  in  order  to  help  u  a  ftnpgcr 

a  prifoncr  committed  for  felony  to  cfcape,  who  docs  efcape   by^wWcTmeim 

accordingly,  this  is  felony  not  only  in  the  ftranger  that  t>roke  «  prifunercom- 

the  prifon,  but  alfo  in  the  prifoner  that  efcapes  by  means  of  ^*  efcapct^  ft  b 

this  breach,  as  he  confents  to  the  breach  of  the  prifon  by  tak-   W©ny  notoaiy 

ing  advantage  of  it.  I>at  in  the  prl- 

foncf  alCi* 
I  admit  indeed,  that  in  the  principal  cafe  hti^  is  no  breach 

of  prifon  :  but,  ftill  the  affifting  of  the  prifoner  to  efcape  out 
of  prifon,  by  what  means  focver  it  is  cffeftcd,  is  alike  mifchiev- 
ous,  and  an  equ^l  obftruftion  to  the  courfe  of  jufticc ;  ncver- 
thelefs,  forafmuch  as  the  law,  in-  the  cafe  of  a  breach  of  a 
prifon,  depends  upon  the  words  of  the  a£l  de  frangentUms pri* 
fonam^  I  would  chufe  to  refemble  the  prefentcafe  of  affifting  a 
felon  to  efcape  out  of  prifon,  to  that  of  refcu'mg  a  felon,  both 
tjiefe  being  offences  at  common  law, 

The  Lord  Hale^  PI.  Cor.  1 16.  fays,  th^t  to  refcuc  a  perfon 
under  an  arreft  for  felony  is  felony,  and  that  in  like  manner, 
the  refcuing  a  perfon  under  an  arreft  for  treafpn  is  treafon  : 
and  if  this  be  fo,  a  party  or  rather  afortioriy  to  affift  a  man  that 
is  in  prifon  for  felony  to  efcape  out  of  prifon,  is  felony  \  and  to 
Qkffift  one  imprifoned  for  treafon  to  efcape,  muft  be  treafon, 

Bb4  The 
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^  R«x  V.  The  law  fays,  that  the  perfon  affifting  one  in  prifon  for  felony 
to  cfcapc,  contra£ls  the  fame  guilt  upon  himfelf,  as  the  pri- 
foner  that  was  aflifted  to  efcapc  out  of  prifon  was  committed 
fof ;  fo  that,  to  deter  all  perfons  from  being  any  way  inftru- 
mental  in  the  efcapcs  of  thefe  capital  ofibndcrs,  with  a  great 
cxaftnefs  of  juftice,  the  law  communicates  the  crime  of  the 
offender  to  the  perfon  affifting  him  to  cfcapc. 

Now  I  conceive,  that  this  affifting  of  a  felon  to  cfcapc  out 

of  prifon  renders  tlie  affiftant  a  principal  felon,  and  pot  an  ac- 

ceffary  only  to  the  felon  cfcaping.  In  Siamfirdi  PL  Cor.  43,  h, 

Kefcningamta    znd  Pulton  (U  Pace,  144*  P/«  20.  there  is  this  cafc^  which 

l^ny  m4icct  the    fc^^is  material  to  the  principal  one:  if  oi^c  does  refcuc  a  man 

refcuer  a  prin-     arrcftsd  or  committed  for  felony,  he  is  a  principal  felon,  and 

ciptl  felon,  not  _  .  .    ^    '         ,.  '^    ,     /         ,        \     - 

•n  acceffary        not  an  acccflary  only  ;  ai)d  (accordmg  tq  chefc  authors)  the 
•^'^*  reafon  is,  for  that  this  is  a  new  felony  of  itfclf  though  de^ 

pending  on  the  former. 

It  feems  plain,  that  where  the  Lord  Hale^  in'  PL  Cor.  1 16. 
fays,  that  the  refculng  a  felon  under  an  arreft  for  felony  is 
felony,  by  the  «fOrds  un^  an  arrejl  is  meant  a  prifon  \  for 
every  arreft  is  an  imprifonmcnt  5  Hale,  fL  Cor.  107.  And  if 
the  refcue  of  a  felon  when  in  prifon,  makes  the  refcuer  a 
principal  felon,  and  guilty  of  a  frefti  and  diftin£^  felony ;  then 
\)y  the  fame  ^eafon,  a  perfon  affifting  one  in  cuftody  for  felony 
to  efcapc  out  of  prifon,  is  himfelf  a  principal  diftin£l  felon^an^ 
not  an  acccflary  only. 

Befides,  in  this  cafe  BurrlJgf,  the  prifpner  at  the  bar,  is  fo 
far  from  being  an  acceflary,  that  he  himfelf  is  capable  of  having 
an  acccflary ;  as  if  -rf.  had  hired  Burridge  to  affift  Palmer^ 
then  in  cuftody  for  felony,  to  efcapc  put  of  prifon,  and  ac- 
cordingly Burridge  had  affifted  him  for  that  purpofc ;  then 
A^  would  have  l>ecn  the  acccflary  in  hiring  Burridge  to  affift 
f  47?  1  Palmer  tlie  felon  to  cfcapc,  and  Burridge  the  prifoner,  by 
whofc  affiftance  Palmer  had  efcapcd,  would  have  been  the 
principal ;  but  if  Burridgi  were  in  this  cafe  but  an  acccflfary 
^imfelf,  as  is  contended  on  the  other  fide,  (which  muft  be 
meant  of  an  acccflary  after  the  faft,  for  it  cannot  be  pretended 
that  he  is  an  acccflary  before  the  faft)  I  fay,  if  Burridge  him- 
felf be  but  an  acccflary,  then  he  cannot  have  an  acccffiiry^ 
for  there  cannot  be  an  acccflary  to  an  acccflfary  after  the  fa£l. 
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But  here  I  am  fcnfiblc  it  may  be  objeftcd,  that  there  may     n'^**^* 
|be  an  acceflary  to  an  accefTary  in  the  cafe  of  a  felony ;  and  fo 
is  Hale^  PL  Cor.  219.  Statnfordy  43.  b.  Pu/t.  144.  P/.  19. 

To  which  I  anfwer,  that  muft  be  with  this  difference  ;  that   There miy  be 
there  may  be  an  accelTary  to  an  accenary  before  the  fadt,  but   an  acceflary  be> 
there  cannot  be  an  accefTary  to  an  accefTary  afUr  the  faft  5  and   ^^,7^^*  ^^ 
this  is  the  diftinftion  taken  in  Je/ii.  Cent*  29.  cap.  56,  as  for   acceflary  after 
inftance ;  if  A»  advife  and  procure  £.  to  murder  C.  A.  by  thi^ 
is  acceflary  before  the  fa<9:,  and  though  but  accefTary,  yet  if 
/)•  receives  and  conceals  him  from  juftice,  D*  hereby  becomes 
an  acceflary,  though  only  Co  an  acceflTary. 

To  carry  this  cafe  a  little  further :  fu^ofe  B.  that  com-- 
mitted  the  murder,  is  afterwards  received  and  concealed  fiom 
•  jullice  by  J.  Sp  who  thereby  becomes  acceflary  after  the  faft, 
and  then  J.  N.  receives  and  conceals  frpm  juftice  this  J.  S. 
the  accefTary ;  this  would  not  make  of  J.  N.  the  receiver  of  j^„  acceflary 
the  acceflary  after  the  faft  :  to  bp  himfelf  an  acceflary  ;  the   ***(?™  '5*  ^^^^ 

,  '  suilty  of  a  nmc^^ 

reafon  of  which  is,  for  that  the  crime  of  the  acceflTary  before   greater  cnaie 

the  faft  is  much  greater,  and  of  a  deeper  dye,  than  that  of  the   2i"*hlfta!^ 

acceflTary  after  the  fa£l,  the  acceflary  before  the  fa£l  ( be  it      [  476  J 

in  murder  of  other  felony)  advifes  and  incites  the  other  perfon 

to  commit  the  crifAie,  and  being  the  firfl  mover,  is  in  a  great 

meafure  guilty  himfelf  thereof;  whereas  the  accefTary  after 

the  fad  may  be,  and  often  is,  perfedly  innocent  of  the  crime, 

knows   nothing  of  it  until  committed  ;  only  after  it  is  over^ 

receives  the  perfon  ^hat  did  the  fa£t ;  in  which  cafe  common 

compaflion^  good- nature  and  humanity  may  be  in  fome  mea^ 

(ure  advocates  for  fuch  an  offender,  fo  as  to  mitigate  his  crime. 

B.ut  what  can  be  faid  in  favour  of  the  acceflary  before  the 
fz£k,  who  in  cool  blood  advifes  and  fets  on  another  to  commit 
murder  or  other  felony  ?  The  a£l  of  parliament  {a)  with  great   tolweffa^* 
juftice  takes  away  clergy  from  the  accefTary  before  the  faft,   before  the  faft 
but  does  not  take  it  away  from  the  acceflTary  after  the  faft.         iobbir^in  an^T* 

dwellipg-houfey 
or  in  or  near  the  highway,  or  the  burning  any  dweUiog-houft^  or  bam  ha?ing  com  in  it«  Sec  4th  aod 
^tbof  Philip  as|d  Mary,  chap.  ^  fe^.  i. 

Again  :  A3  Burridge,  the  prifoner  at  the  bar,  was  in  the 
fame  houfe,  and  fellow  prifoner  with  Paltrier^  and  is  found  by 
the  verdid^  a£luaUy  to  have  afTifted  Palmer  in  his  efcape  out 
l>f  prifoD|  Burridfi  muft  be  intended  to  have  hcen  frefent  with 

fa/mer^ 
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Rkx  v. 

BvtftlDOS. 

No  cafe  where 
ooe  prefent  and 
ailifting  in  the 
cooMniflWn  of 
a  crimey  it  he'i 
qply  aa  KceflT- 
firy  J  altboagh 
on*  who  is  ab. 
fen;  it  the  time 
ofcoramictiog 
the  crimp  maj 
W  a  principal. 
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cftkt  whoiaui 
W«Mbry»  BO 
iioe4  af  insert* 
Im  cht  wor4 
•fitcOar;, 
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Palmer,  while  he  was  affifling  him  to  efcape.  And  I  dp  not 
know  a  fingk  cafe  in  the  law,  where,  if  one  be  prefent  and 
aflifting  in  the  commifllon  of  a  crime,  the  perfon  prefent  (hall 
be  only  an  acccflTary.  Cafes  there  are,  where  one  who  is  ab- 
fcnt  at  the  time  of  committing  the  crime,  may  yet  in  law  be 
deemed  a  principal,  as  in  Faux's  cafe^  4  Co.  44|  45'.  Hak*$ 
PL  Qr.  216.  3  Ifi/}.  ijS.  One  laid  poifon  with  an  intent 
to  poifon  another  perfon,  and  was  abfent  wh«n  that  other  per- 
fon took  the  poifon,  and  was  killed  5  there  the  perfon  la)'ing  the 
poifon  was  principal  in  die  murder ;  but  I  am  at  a  lofs  for  an 
inftance,  where  any  one  prefent  and  afiilling  was  only  held  ac- 
ceiTary  to  the  felony.  If  one  be  prefent  at  the  killing  of  a 
man,  and  comes  there  for  that  purpofe,  but  does  no  a£^,  beziig 
only  ready  to  aihft  in  the  killing  ;  this  makes  him  a  principal, 
Hale's  PL  Cor.  2 1 5>  2 16.  Pult.  142.  a.  PL  4^  <\nd  if  being 
prefent,  and  only  ready  to  aid,  will  make  one  a  principal, 
furely  this  cafe  is  ftronger,  where  Burridge  yrzs  not  oulj 
ready  to  aid,  but  aftually  did  aid  and  ad^^ft* 

But  fuppofe  for  argument*s  fake,  that  BurrrJge  was  wot  1 
principal  fclqn ;  th^t  he  was  np  more  than  an  accefTary  to 
Palmer,  who  was  m  prifon  convifted  of  felony  for  ftea^^  a 
(hcep ;  and  tliat  BurrUge  was  acceffary  to  him  after  the  faft, 
in  aflifting  him  to  efcape  out  of  prifon ;  yet  ft.ill  the  indiQ* 
nient  againft  BurrUge  is  right,  and  well  maintained  by  the 
fpecial  verdia :  he  is  indiflted  for  having  aided  and  aflifted 
Pabner  convifted  of  felony  to  efcape  out  of  prifon ;  and  the 
fpecial  verdia  finds  this  part  of  the  faft  to  be  fo  j  confequcntly, 
if  aiding  and  aflifting  a  felon  to  efcape  out  of  prifon  doe? 
amount  to  make  one  acceflary,  then  is  Burrldge  both  indided 
and  found  guilty  as  fuch ;  and  there  Is  not  any  neceflity  of 
inferting  the  word  accejfarj  in  the  indiftment,  the  fame  being 
no  technical  word,  no  term  of  art,  like  the  word  burghrker  for 
burglary,  fr^dlioru  for  treafon,  or  rapuit  for  a  rape :  it  may 
with  equal  reafonbe  infifted,  that  the  word  principal  is  a  tech- 
nical term,  and  that  where  the  faft  is,  tliat  one  is  principal  in 
a  murder,  or  other  felony,  he  muft  be  indifted  as  a  principal, 
as  that  in  the  prefent  cafe  Burridge^  the  prifoner  at  the  bar, 
ought  10  be  named  or  indided  as  acceflary  \  but  this  is  not  fO| 
Dtither  are  there  any  precedents  to  warrant  it. 


In 
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In  Tremairfs  PI.  Co.  288.  there  is  an  indi£tment  againft  on^  ^  ll«a<r. 
Stone  for  robbing  one  Plumpton  on  the  highway,  and  taking 
from  him  30/.  and  the  fame  indidment  is  againft  Edward 
fvj^  for  that  the  faid  Ivy^  before  the  faid  robbery,  did  incite, 
abet  and  procure  the  faid  ^tom  to  commit  the  faid  robbery,  and 
that  after  the  faid  robbery  committed,  and  after  the  faid  Ivj 
knew  that  the  faid  &tone  had  committed  the  faid  robbery,  he 
\h3j\  did  feloniouily  receive,  entertain  and  comfort  him. 
I&tmu  and  Ivy  were  found  guilty  upoii  this  indictment,  and 
were  attainted,  and  afterwards  pardoned  \  and  though  it  ap- 
pears that  Jvjf,  the  acceflary  brought  error  to  reverfe  diis  at- 
tainder, and  afligned  errors  ;  and  though  it  alfo  appears  by  the 
indidlmetit  and  verdl£b,  that  Ivy  was  acceflary  both  before  and 
after  committing  the  robbery ;  dill  the  word  acceffary  is  not  fo 
much  as  once  mentioned  in  the  indi£lment,nor  is  this  afligned 
as  one  of  the  errors,  as  moft  certainly  it  would  have  been,  if  ^ 

it  had  been  thoujght  ^o  have  been  an  error.     This  I  take  to  be 
as  ftrong  a  precedent,  as  well  can  be  of  this  nature. 

There  is  another  precedent  in  the  fame  book,  (33)  The 
King  rerfus  Ringrofi,  where  it  appears,  one  was  prefent  an4 
affifted  in  the  felony,  which  in  law  makes  a  principal  i  and  yet 
as  *  in  the  former  precedent  the  word  acteffaryy  fo  here  the 
ymt A  principal  was  not  mentioned  in  the  indidment*  So  in 
Serjemt  Hawkins's  PL  Co.  ad  Part,  315.  it  is  faid,  not  tp 
feem  neceflary  in  any  indi£bnent  or  appeal  againft  any  one  as 
acceflary  before  the  faA,  to  fet  forth  the  fpecial  manner  hy 
^hich  he  abetted,  i2fc.  but  only  to  charge  generally,  that  the 
^•piontt  filonica  abettaviti  incitavit  i^  procuravit,  tsfc.  agreeably 
-  to  which,  and  in  the  like  general  words,  it  is  faid  in  our  in- 
di&mtnt,  that  the  prifoner  at  the  hzrfelonici  did  aid  and  aflift  r  ^^p  1 
jpalmfir.  who  was  convided^of  felony  to  efcape  out  of  prifon. 

From  whence  I  would  infer,  that  if  it  were  admitted,  that 
in  this  cafe  Burridge^  the  prifoner  ^t  the  bar,  were  no  more 
than  an  acceflary  after  the  fa£l  to  Palmer^  by  having  af&fted 
him  to  efcape  out  of  prifon  when  in  cuftody  for  felony;  yet 
the  indictment  is  good^  and  that  it  is  fuflicient  for  it  to  charge 
the  fa£t ;  and  if  aiding  and  ^flifting  a  felon  to  efcape  out  of 
prifon  makes  one  an  acceflary,  then  Burridge  is  indi£ted  and 
convi£led  as  fuch,  and  there  is  no  need  of  mentioning  the 
word  acceffary  in  the  indi£tment. 

There 
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There  is  only  one  thing  more  remains,  which,  though  it 
does  not  now  immediately  and  dirc£lly  relate  to  the  cafe^  yet 
Cnce  it  may  in  the  event  happen  to  have  reference  thereto, 
flioiild  the  other  fide  prevail  in  bringing  off  the  prifoner,  bj 
reafon  of  any  infufiiciency  in  this  indidlment ;  and  as  the  court 
was  pleafed  to  (lir  this  point,  and  to  mention  it  to  the  bari 
with  an  intention  (  I  prefume)  that  it  ihould  be  fpoke  to,  I 
fliall  therefore  endeavour  to  do  fo  in  a  very  few  words. 

The  point  is  this :  fuppofe,  for  argument's  fake,  that  tim 
indiftment  of  Burridge^  the  prifoner  at  the  bar,  is  in  any  re. 
pe£t  infufBcient,  that  he  ought  to  have  been  indided  as  m* 
cejfary  after  the  facl,  and  by  the  word  accejfary  ;  or,  to  hare 
been  indi£led  for  a  refcous^  inftead  of  aiding  and  abetting: 
fuppofe,  (I  fay)  that  for  this  or  any  other  infufficiency  intk 
indiAmenty  Burridge  fliould  have  the  opinion  of  the  court  in 
his  favour,  what  would  the  confequcnce  of  it  be  ? 

-  And  I  take  it  to  be  very  plain,  to  be  a  fettled  point  of  hW| 
that  the  prifoner  would  be  liable  to  be  indicted  and  tried  over  . 
again ;  and  then  probably  the  like  evidence  whereon  he 
was  conviAed  before,  will  convi£t  him  again  :  for  though  the 
rule  be,  that  a  man's  life  (hall  not  be  put  in  jeopardy  twice  for 
the  fame  crime,  yet  this  holds,  and  is  applicable  only,  where  the 
indiftment  upon  which  the  prifoner  is  tried,  is  a  fufficitm  in- 
diftment ;  for  admitting  that  to  be  infuflicient,  or  to  contain 
any  miftake,  by  reafon  whereof  tlie  prifoner  efcapes,  in  fueh 
cafes,  all  the  books  agree,  the  prifoner  is  not  legitimo  mods  ac- 
quiftatuSf  and  then,  in  the  eye  of  the  law,  his  life  was  not  in 
jeopardy.  The  court  ex  officio  ought,  for  the  benefit  of  the 
prifoner,  to  take  notice  of  the  miftake ;  and  therefore  in  thcfe 
cafes  the  prifoner  may  be  again  indi£led,  though  for  the  fame 
oflence.  Many  cafes  prove  this ;  but  Faux*s  cafe,  mentioned 
before,  is  very  full  and  exprefs  to  the  purpofe  ;  it  was  thus: 
Vaux  was  indi£lcd  for  murdering  one  Richard  Ridicy  by  poi- 
foning  him,  perfuading  him  to  take  a  certain  drink  mixed  with 
a  poifon  called  cantharides,  in  order  to  make  him  have  a  child 
by  his  wife.  The  jury  found  a  fpecial  verdift  (v/z.)  that 
Ridley  was  poifoned  by  this  poifon,  but  that  Vaux^  the  party 
indifted  for  this  murder,  was  not  prefent  when  Ridley  took 
the  poifoHt  But  it  appeared  to  the  court,  that  the  indictment 
yru  infufficient,  it  not  being  alicdgcd  with  fufficient  ceitair.ty, 

tha: 
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that  the  party  murdered  took  the  poifon,  thcareforc  the  court     j^"^gg^ 
gave  judgment  for  Vaux  the  party  indi£ied|  quod  ioijine  die. 

Whereupon  Faux  was  indi£led  a  fecond  time  for  the  fame 
murder  and  the  poifoning  of  this  Ridley,  to  which  he  pleaded» 
that  he  was  auterfoits  indi^edj  tried  and  acquitted  of  this 
snurderi  and  pleaded  over  not  guilty  to  the  murder.     But  it 
being  evident^  that  the  former  indi£lment  was  defe£tive,  in 
not  having  charged  with  fufficient  certainty,  that  Ridley^  the 
perfon  poifoned,  did  receive  and  drink  this  poifon;  the  court       [  4»'  J 
determinedi  that  Vaux  might  again  be  indided  for  the  fame 
fad  for  the  reafons  above  mentioned  ;  and  upon  this  new  in- 
diAment  Vaux  was  again  tried,  convi£led  and  adually  hanged. 
So  that  according  to  this  exprefs  refolution,  if  the  indiAment 
againft  Burrtdge  be  infufEcient  (as  I  hope  it  is  not)  he  may  be 
iodised  over  again  for  the  fame  offence ;  and  if  it  were  fo 
that  he  ought  not  to  be  indi£ted  as  a  principal  felon,  but 
as  an  acceflary  only ;  even  in  that  cafe  it  is  determined  in 
KeyL  Rep.  26.  that  if  a  man  be  indidcd  as  a  principal  felon 
and  acquitted,   ftill  he  may  be  indifled  again  as  accefiary 
after  the  fa6l,  but  cannot  be  indi£ted  as  accefiary  before  the 
faft,  becaufe  with  regard  to  an  acceflary  before  the  fad,  who 
advifes  and  procures  the  doing  of  it ;  this  is  as  his  izGt :  but  in 
the  principal  cafe,  it  is  plain  that  Burridge  was  not  accefiary 
before  the  fadl,  to  Pa/mer^s  felony  in  dealing  the  (heep,  but 
only  acceflary  after  the  fa£t.     It  is  equally  plain,  that  if  this 
indi£tment  ought  to  have  been  againft  Burridge  for  a  refcue, 
and  if  he  fliould  evade,  for  that  reafon,  the  prefent  profccu- 
tion,  (for  which  there  feems  no  colour)  ftill  he  would  be  lia- 
ble to  be  indi£led  anew  for  that  refcue,  it  being  a  difierent 
offence  from  what  is  charged  in  this  indi£hnent,  and  confe- 
quently  not  pleadable  in  bar.     From  all  which  it  muft  be 
evident,  how  little  it  will  avail  Bttrridge  to  get  ofi^upon  an  in- 
fufiiciency  in  this  indi£lment,  feeing  he  plainly  will  nevertlie- 
lefs  be  liable  to  be  indiAed  over  again. 

To  fum  up  all  in  a  word  or  two :  I  hope  it  now  appears 
that  Palmer y  when  he  was  aflifted  by  Burridge  to  efcape  out 
of  prifon,  (the  faid  Palmer  being  under  fentence  of  tranfporta- 
tion  for  feven  years)  was  then  a  felon,  and  continued  fuch 
until  his  tranfportation  and  fervice  for  feven  years  \  that  there 
2  are 
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are  no  words  in  tfac  4  Ga.  !•  or  anjr  other  ftatute^  intitUn^ 
Palmer  to  a  ftatute  pardon,  until  he  has  undergone  tins  tranf> 
portation  and  fervice  for  feren  years  :  that  this  is  grounded  on 
the  reafon  of  the  thing,  on  the  authorities  I  have  cited,  and 
upon  the  exprefs  words  of  the  ad  of  4  Geo.  i .  and  that  in 
confe^uence  thereof,  if  Palmer  was,  and  continued  a  felon, 
when  Burridge  afliftcd  him  to  efcapc ;  this  was  felony  in 
Burridge  to  give  fuch  afliftance.  As  to  the  feveral  exceptions 
to  the  indifbment,  I  hope  I  have  anfwered  them  all,  a£kui 
have  likewife  (hewn,  of  what  fmall  avail  it  will  be  to  the  pri- 
foner,  fhould  any  of  thefe  exceptions  fucceed  ;  (inee  the  con* 
fequence  of  fuch  fuccefs  would  be  only  a  frefh  indi^m'ent  fo^ 
a  crime  notorious  to  all  the  country  -,  and  of  which  the  fame 
evidence  which  was  given  before,  would  again  convidl  the  pri- 
foner;  fo  that  it  would  only  delay  this  tranfportation  beyond 
fea  for  feven  years,  which  the  fooner  it  is  begun,  will  be  the 
fooner  ended.  But  what  I  humbly  infil!  on  is,  that  the  point 
upon  the  fpecial  verdifl  is  plainly  with  the  Crown  \  that  the 
indiAment  is  fufiicient  notwithftanding  any  of  ditf  exceptions; 
and  therefore  pray  judgment  for  the  King»  that  the  prifoner  at 
the  bar  may  be  ordered  to  be  tranfported  for  feven  years,  aC' 
cording  to  the  ftatute  of  4  Geo.  I. 

On  the  fixth  of  February^  1 734,  the  Lord  Hardwiche^  Lord 
Chief  Juftice  of  the  King's  Bench,  delivered  the  refolutionof 
the  court  in  tliefe  worda  : 

In  the  argument  of  this  cafe  many  obje£tions  have  been  made 
,  by  the  counfel  for  the  prifoner,  which  going  principally  to  the 
indiftment,  ought  firft  to  be  confidered ;  for  if  the  indid* 
ment  doth  not  contain  a  fufficient  charge,  the  verdiA  catmot 
fupply  it.  Thofe  obje£lions  may  be  reduced  to,  and  confi- 
dered under,  two  queftions  $  Firjl^  what  crime  of  felony  b 
charged  upon  the  prifoner  Thomas  Burridge  by  this  indid- 
ment  ?  Secondly^  Whether  it  be  well  charged,  fo  that  the  court 
can  give  judgment  upon  it  againft  the  prifoner  ? 

As  to  the  firft  queftion,  one  may  conjedure,  and  it  is  but 
conjedure,  that  this  indidment  was  framed  and  intended  to 
be  grounded  upon  the  ftatute  of  6  Geo.  i.  cap.  23.  feB.  5. 
which  makes  it  felony  without  benefit  of  clergy  to  aid  or  aifift 
felons  convid  to  make  their  efcape  out  of  the  cuftody  of  fuch 

perfoBt 


De  Ttrm.  S.  Michkelifi,  173^4  4S3 

perfons  to  whom  they  have  been  delivered  in  order  to  te        ^**  *^ 
tranfported ;  but  it  is  fo  plain  that  the  {z€t  laid  is  not  brought 
within  the  material  provifions  of  that  lawj  that  it  was  ex* 
prefhly  admitted  by  the  counfel  for  the  king  not  to  be  main«- 
tainable  on  this  foot. 

However,  it  has  been  infifted,  that  wilfully  aiding  and  af* 
lifting  a  felon  convi£l,  adjudged  to  be  tranfported,  and  corn* 
tnittcd  to  gaol,  there  to  remain  till  he  (hall  be  tranfported,  to 
cfcape  ouCof  fuch  goal,  is  by  law,  felony ;  and  it  has  been  put 
two  ways,  Fir/li  As  a  new  principal  felony,  fubftantive  and 
diftin£l  from  the  felony  of  Wiiliam  Palmevi  the  felon  con* 
vi£V^  who  lay  under  the  judgment  of  tranfportation ;  or 
Secondly^  As  accefllary  to  Palmer's  felony  after  the  fa£i« 

Firjl^  It  has  been  endeavoured  to  prove  tliis  offence  to  be  a 
new  principal  felony  diftind  from  Palmer*^  crime,  as  a  breach 
of  the  prifbn,  and  letting  a  felon  therein  go  at  large ;  or  as  a 
refcue  of  a  perfon  arrefted  and  in  cuftody  for  felony,  [both] 
which  were  felony  at  common  law. 

But  there  is  no  colour  to  fupport  this  indiftment  as  for  ^iti      .     ^     ^ 
oiTciKe  of  breaking  the  prifon,  becaufe  no  breach  of  it  is  laid,  7„  ^nih^a* 
which  according  to  all  the  books  is  in  that  cafe  neceflary.     All   "*"^  ^f'ktJLfc^* 
fliat  is  faid  here' is,  that  the  prifoner  aflifted  Palmer  to  efcape,   iog  a  prifon,  m* 
by  means  whereof  he  did  efcape,  which  might  be  either  with   ^^Auii  i!I,k. 
the  confent  of  the  gaoler,  or  by  going  out  of  the  prifon,  the    »ng, 
doors  being  opren  \  neither  of  which  would  be  a  principal  fe- 
lonjr  in  the  prifoner.     So  is  Stamfortt 2^ •  **•  ^  -^^»  S^9>  S9^» 
in  my  Lord  Cokeys  commentary  on  the  ftatute  de  ff'angentlbus 
frifonam^  and  Hale^s  PL  Co*    io8«   iii  all  which  cafes  it  is 
agreedi  that  an  adual  breaking  muft  be  alledged. 

We  are  aUb  of  opinion,  that  there  is  no  better  ground  to  in  indi^ment 

fupport  this  indiftment  as  for  a  refcue  of  Palmer.     I  believe  prffon^^the*^* 

no  man  ever  faw,  either  in  authority,  pra£lice  or  precedent,  ^o'**  reftafllt> 

^n  indi£lment  for  a  refcue  without  the  word  refcujftt ;  and  eqaivTent  ^  it, 

certainly  that  muft  be  charged,  or  fomething  equivalent  to  it,  ""*  iTw  *  ^ 

to  (hew  that  it  was  forcible,  and  againft  the  will  of  the  officer  forcible,  ani  ^ 

who  had  the  prifoner  in  his  cuftody.    So  is  Z>jw  164.  *.  orthfkirptT.' 
WeJPs  Precedents^  Tit.  IndiBmmty  feB.  l']6.  i8i«     But  not- 
withftanding  any  thing  charged  in  this  indiSment,  it  might  t>e 
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a  toiuntary  cfcapc  by  confent  of  the  gaoler,  as  I  £ud  before^ 
and  confequendy  no  refcue. 

But  to  this  it  wad  faid^  that  to  aflift  a  felon  to  efcape  put  of 
prifon,  in  any  manner  or  fhape^  is  equally  mifehievous,  and 
tending  to  obftrud  the  juftice  of  the  kingdom  ;  and  the  rule 
is,  intereft  reipubliat  ut  careens  Jint  in  tuto. 

This  is  very  true ;  but  the  inference  drawn  from  it  is  not 
right )  for  this  will  not  warrant  us  to  invent  or  create  new 
felonies  )  we  mud  take  them  as  the  hw  of  the  land  has  made 
them,  and  if  that  is  defeftive,  it  belongs  to  the  legifiaturei 
whofe  proper  power  it  is  jus  dare,  and  not  to  the  judges,  whofi: 
office  is  only  y I//  dicere,  to  fupply  that  defed. 

Secondly^  The  other  method  taken  to  prove  the  offence 
charged  in  this  indictment  to  be  felony,  was  by  (hewing  that 
the  prifoner  at  the  bar,  by  afllifling  Palmer  to  efcape,  became 
acceflary  to  Palmer^s  felony  after  tlie  fa£l. 

And  we  are  all  of  opinion,  that  a  man  may  become  an  ac* 
ceffary  to  a  felony  after  the  faft,  by  affifting  a  felon  convid, 
being  in  cuftody  under  a  fentence  of  tranfportation,  to  efcape 
out  of  prifon ;  provided  it  be  fuch  an  afilftance  as  doth  in  law 
amount  to  a  receiving,  harbouring  or  comforting  foch  felon. 

Indeed,  before  the  ftatute  of  i  Anndyfeff.  2  cap.  9.  if  the 
principal  was  conviftcd  only  of  a  clergyable  felony,  and  had 
his  clergy  allowed  \  or  ftood  mute,  or  peremptorily  challenged 
above  the  number  of  twenty  jurors,  the  acceflary  could  not  be 
arraigned  •,  by  this  means  acceflaries  to  very  fiagrant  crimes 
frequently  avoided  all  manner  of  punifliment ;  and  therefore 
the  a£t  provides,  that  in  all  thofe  cafes  it  (hall  be  kwful  to 
proceed  againft  any  acceflary,  either  before  or  after  the  fad, 
in  the  fame  manner  as  if  fuch  principal  felon  had  been  attainted 
thereof,  notwithftanding  any  fuch  principal  felon  (hall  be  ad- 
mitted to  the.  benefit  of  his  clergy,  pardoned,  or  othcrwife 
delivered  before  the  attainder. 

The  great  objeftion  to  this,  and  which  has  been  much  la- 
boured by  the  counfel  for  the  prifoner,  isy  that  at  the  tisoe 

of 
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of  this  h&  committed^  Palmer  was  no  feloiii  and  confequent- 
ly  there  could  be  no  acceflary  where  there  was  no  principal ; 
for  that  the  allowance  of  the  benefit  of  the  ftatute,  and  fen- 
tence  of  tranfportation  given  thereupon,  doj  without  morcj 
in  judgment  of  lawj  amount  to  a  pardon. 

This  objefiion  opened  the  way  to  a  very  wide  field  of  argu- 
ment concerning  the  cS&€t  of  the  allowance  of  clergy,  without 
aAual  burning  in  the  hand,  before  the  ftatute  of  4  Geo.  i. 
€ap.  If.  for  tranfportation  of  felons  j  and  what  alteration  has 
been  made  by  that  ftatute  in  the  law  upon  this  head. 

I  (hall  not  fpend  the  time  of  the  court  by  entering  into  a 
detail  of  this  matter,  as  it  ftood  before  the  ftatute  of  4  Geo.  i. 
becaufe  it  will  not  diredly  lead  to  the  judgment  to  be  given  in 
the  prefent  cafe  \  but  I  (hall  choofe  to  refer  you  to  three 
cafes,  in  which,  being  taken  together,  you  will  find  all  the 
hiftory  and  learning  of  the  law  on  this  topick  fully  ftated  by 
infinitely  abler   hands ;   by  my  Lord  Hobart^  in  the  cafe  of 
Searl  vcrfus  fyillianu^  p.  a88.  by  my  Lord  Chief  Juftice  Holt^ 
in   the  cafe  of  the  appeal  between  Armftrottg  and  Lijle  pub- 
lilhed  at  the  end  of  Kelynge  93.  and  by  my  Lord  Chief  Juftice 
Trebj,  with  admirable  cleamefs,  in  the  trial  of  the  Earl  of 
Warwick  for  the  murder  of  Mr.  Coote,  in  the  fourth  volume  of 
the  State  Trials^  p.  383.     The  fubjeft  has   been  fo  much 
exhaufted  by  thefe  eminent  fages  of  tho'  law,  that,  without 
repeating  their  reafonixig>  I  fiiall  only  make  ufc  of  the  conclu- 
fion  from  them  in  anfwer  to  this  obje£tion,  and  that  is,  tliat       f  487  1 
by  the  true  conftru£lion  as  well  as  the  words  of  the  ftatute  of  By  18  Eiit.cyj 
18  Eliz.  cap.  7.  which  takes  away  delivery  to  the  ordinary  and  *^*\he'hi  d 
purgation,  burning  in  the  hand^  as  well  as  the  allowance  of  ••  weU  n  the 
clergy,  was  neceflary  to  the  prifoner's  difcharge  from  thefe-  c!erg*"wiine- 

W,  and  to  conftitute  the  ftatute-pardon  (as  it  has  been  cerfary  to  dif- 
-  iti.-tij         7      «h»'ge  the  pn- 

called)  in  all  cafes  where  by  law  burnuig  m  the  hand  ought  foner  from  the 

aaually  to  take  place.     Therefore,  before  the  aft  of  4  Geo.  i.  [^  °" J^J^^J  j,,. 

if  an  ofiender,  after  clergy  allowed,  had  efcaped  before  he  had  fore  4  Geo.  i. 

been  burnt  in  the  hand,  I  hold  clearly  that  he  would  ftill  have  f;„VeVlft^^' 

remained  a  felon  convift  ;  and  a  ftranger  by  unlawfully  re-  ?*2*^f  "^i^T^l* 

ceivmg  or  comforting  him,  might  have  become  acceflary  to  foiti»e  had  been 

burnt  ID  the 
jhaady  he  would  hare  continued  a  felon,  and  a  ftranger  by  unlawfully  iccelf  iq^  hioi,  4ec.  might  have 
(  acceflary  to  bit  felony  after  the  faa. 


Vol.  m.  C  c  his 


487  Dc  Term.  S*  Michaelis,  1735. 

Rix  V.         Ij;^  felony  after  the  hO:.     This  moft  plainly  appears  by  the 
refolution  of  the  Judges  delivered  by  my  Lord  Chief  Juftice  ' 
Trebyy  in  my  Lord  JVarwick^s  cafe  which  I  have  mentioned. 

But  to  this  doftrine  fome  objefiions  were  made,  drawn 
from  the  very  cafes  which  I  have  mentioned.  And  firft  it 
was  objeAed,  that  in  the  cafe  of  &ar/and  Wil&itns^  my  Lord 
Hobartj  and  the  whole  court  of  Common  Pleas  held»  that 
Start  was  intitled  to  the  full  efled  of  his  ftatute-pardon, 
though  he  only  had  clergy  allowed,  and  was  not  burnt  in  the 
hand. 

To  this  I  anfwcr  :  This  refolution  was  very  right,  becaafe 
he  was  clerk  in  holy  orders,  who  by  the  ftatute  is  exempted 
from  being  burnt  in  the  hand ;  and  therefore  it  doth  not  con- 
tradi£l  my  rule,  to  which  you  obferve  I  added  this  limitation, 
in  all  cafes  ivhcre  by  law  burning  in  the  band  ought  aBuallj  to  take 
place.  Agreeably  to  this  my  Lord  Hobartj  juft  at  the  end  of 
the  cafe,  hath  thefe  words  :  nuhere  thejlatute  faySy  after  burning 
[  488  ]  in  the  hand  according  to  thejlatute  in  that  behalf^  **  it  imports 
**  Hvhere  burning  ought  to  be.'* 

2d.  ObjeSl.  That  the  King  may  pardon  the  burning,  and  yet 
the  ofFender  fliall,  in  that  cafe,  have  the  full  benefit  of  the 
difcharge. 

Anfw.  This  likewife  is  within  the  conftrudion  of  the  fta- 
tute, and  the  rule  I  laid  down ;  for,  the  pardon  interpofing, 
it  is  not  a  cafe,  where  by  law  burning  in  the  hand  ought  to 
take  place. 

3^.  ObjeEl.  That  admitting  burning  to  be  in  fome  degree, 
neceflary  to  the  difcharge  by  the  flatute,  yet  it  is  not  to  be 
underftood  of  a^ual  burnings  but  only  of  the  judgment  qmd 
cauterizetur -y  and  the  judgment  of  tranfportation  which  had 
been  given  againft  Palmer  in  this  cafe,  is  at  leaft  equal  to 
tliat. 

Jnfw.  But,  as  no  authority  or  judicial  opinion  was  cited 
for  this,  fo  there  is  no  ground  for  it.  It  is  contrary  to  the 
wprd*  of  the  ftatute  of  iS  Eliz.  which  f^ysy  after  clergy  allowed 
dnd  burning  in  the  handy  not  after  being  adjudged j  or  ordered  to 
be  burnt  in  the  hand.     It  is  contrary  to  the  opinion  of  the 

Judges 
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Judges  in  the  Earl  of  Warwkkh  cafe,  and  contrary  to  the  fotm 
of  pleading  auierfolts  conviB  of  manjlaughter  to  an  appeal  of 
murder ;  for  there  the  appellee  doth  not  only  fet  forth  the 
judgment  of  allowance  of  clf.rgy,  ^  quod  in  la^afi^^  manu 
cauterizetuTj  but  goes  on  and  fliers  the  execution  of  it  by 
burning.  So  is  the  plea  in  the  cafe  of  Armjlrong  and  Lif.e^ 
Kelynge  93. 

4/A.  ObjeB.  But  from  the  report  of  this  cafe  of  Armf.rcng 
^nd Li/le^  a  further  objcflion  was  taken;  for  there  it  is  allow- 
ed by  my  Lord  Chief  Juftice  Ho/ty  that,  if  a  man  be  convifted  [  4^?  3 
of  manflaughter,  and  prays  tlie  benefit  of  his  clergy,  and  the 
court  refpite  it  upon  a  curia  advifare  vulty  and  remand  him  to 
gaolj  he  may  plead  it  in  bar  to  an  appeal ;  and  yet  in  fuch  a 
cafe  there  can  have  been  no  burnings  nor  fo  much  as  Ti  judgment 
for  burning. 

Anfw.  This   is  certainly  law,  and  warranted  by  the  cafe   Where  by  the 

of  Burgh  verfus  Holcroft  in  4  Co.  45,  46.  but  it  doth  in  no  ©f  the  cpurt,  a 

wife  impugn  my  rule  ;  for  it  depends  upon  a  particular  reafon,  Jjjj'^"/*'',"  ^ 

which  has  no  relation  to  the  general  queftion,  and  which  is  flioghter  ba» 

exprefsly  given  in  the  report,  {viz.)  that  the  delay  or  doubt  of  of  dimali'd^'J^ 

the  court  /ball  never  turn  to  the  prejudice  of  the  party »     My  Lord   ^»»  «^c  W»  ^^  *f 
^  .    ..  X    rt.        rr  ,  e      ^  j        i     •  i        -r  he  hit  demanJ- 

Chief  Juitice  Holt  goes  further,  and  admits,  that  if  a  man  ed  it,  and  the 
ihould  be  conviaed  of  manflaughtcr,  and  the  court  (hould  not  ^^"^^  Jo'^record 
call  him  to  judgment^  whereby  he  would  not  have  the  oppor-  ©^^^  >  thi»,on 
tunity  of  demanding  his  clergy,  which  he  is  not  to  have  with-  and  Ocwn  rps- 
out  a  demand ;  or  at  lead  if  he  had  demanded  it,  and  the  court  f"**^'  *i'^  "**' 

turn  (o  tne  pie- 

ihould  make  tio  record  of  it,  yet  he  might  plead  it,  (hewing  judiceof  tho 
the  fpecial  matter  •,  becaufe  it  is  the  delay  and  default  of  the   P^'^*"**^' 
(:ourt,  which  (hall  not  occafion  a  detriment  to  the  prifoner. 
But  none  of  thefe  cafes  prove  any  thing  agaiiift  the  general 
rule  ;  and  it  is  obvious  to  obferve,  that  they  might  as  well  be 
produced  to  prove,  that  the  prayer  of  dergy^  or  allowance  of 
clergji  is  not  neceflary  to  the  difcharge  by  the  ftatute^  as  that 
turning  in  the  hand  is  not  fo. 

Thus  the  law  being  clear,  that  burning  in  the  hand  was  Aitc/itiom 
ncccffary  before  the  making  of    thf^  act  of  4  Geo.  i.  for  T'/i.^foAr^nf-' 

portatlon  of 
ItlODly  wherebjr  the  judgment  of  tranfportation,  witii  regard  to  pet  font  coo  vIAed  of  clergyiible 
Itlonicfly  ii  plainly  and  ckarly  put  oAiy  in  the  place  of  the  judgment  for  burning  In  the  Lana,  no: 
lA  Um  plact  vf  adtual  buroiog. 

C  c  z  tranf. 
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'^»*  ^*  tnnfportation  of  felons,  let  us  now  inquire  what  alteration  hai 
been  introduced  by  this  new  ftatute.  Upon  this  the  queftion 
is  in  (horty  whether  it  has  put  the  judgment  of  tranfportadon 
in  the  place  of  aBual  burning  in  the  hand  or  only  in  the 
place  of  the  judgfnent  fir  burning  in  the  hand  ?  If  it  has 
put  the  judgment  of  tranfportatlon  in  the  place  of  aBual 
burning  in  the  handy  then  the  objcclion  is  right,  that  Palmer 
was  difcharged,  and  become  no  felon  ;  if  it  has  put  it  only  in 
tlie  place  of  iht  judgment  for  burning  in  the  band,  then  the  ob- 
jection is  ill-founded,  and  Palmer  remained  a  felon  convi£l  not 
pardoned. 

Now  the  words  and  intention  of  the  ftatutc  are  as  plain  as 
any  compofition  or  piece  of  writing  can  poflibly  be,  tliat  the 
judgment  of  tranjportation  is  put  only  in  the  place  of  xhcjudg^ 
went  for  burning  in  the  hand',  and  the  aBual  tranjportation  and 
fervice  in  the  plantations  is  put  in  the  place  of  the  aBual  burning* 
The  very  firft  claufe  in  the  ftatute  is,  "  that  the  court,  inllead 
"  o{  ordering  (that  is,  adjudging)  any  fuch  ofienders  to  be 
"  burnt  in  the  hand,  may  order  and  dircft  that  fuch  offenders 
"  (hall  be  fent^  as  foon  as  conveniently  may  be,  to  fome  of 
**  his  majefty's  colonies  and  plantations  io  America^  for  the 
"  fpace  of  feven  years ;  and  that  tlie  court  before  whom  they 
"  were  convifted,  or  any  fubfequent  court  held  at  the  fame 
"  place  with  like  authority  as  the  former,  (hall  have  power  to 
**  convey,  transfer  and  make  over  fuch  ofFcnders,  by  order  of 
"  court,  to  the  ufe  of  any  perfon  or  perfons  who  fliall  contract 
**  for  the  performance  of  fuch  tranfportation,  to  him  or  them, 
**  and  his  and  their  affigns,  for  fuch  term  of  feven  years." 

One  would  have  thought  this  had  been  plain  enough  ;  but 
tlie  legillature,  in  order  to  declare  their  own  meaning,  and  put 
it  beyond  all  doubt,  have  added  a  fubfequent  claufe,  whereby 
[  4p  I  ]  it  is  enaScd,  "  that  where  any  fuch  offenders  fliaU  be  tranf- 
"  ported,  and  ftiall  have  ferved  their  refpeftive  terms  according 
"  to  the  order  of  any  fuch  court  as  aforefaid,  fuch  fervices 
**  fliall  have  the  effeft  of  a  pardon  to  all  intents  and  purpofes, 
"  as  for  tliat  crime  or  crimes  for  which  they  were  fo  tranfport- 
**  ed,  and  fliall  have  fo  ferved  as  aforefaid."  I  will  forbear  to 
comment  upon  this  claufe,  becaufe  I  cannot  make  it  clearer: 
one  may  turn  and  fhew  a  very  plain  thing  in  diflerent  lights, 
but  it  is  impofTibJe  to  make  it  more  plain. 

But 


Dc  Term.  S.  Michaelis,    1735.  491 

But  to  tills  an  objeftion  was  made  by  the  prifoner's  counfel,  R"  •• 
that,  it  being  only  an  affirmative  claufe,  without  any  negative 
words,  cannot  take  away  any  difcharge  fuch  felon  ordered  to  be 
tranfported,  would  have  been  intitled  unto  without  it ;  and 
that  he  is  abfolutely  difcharged  by  the  precedent  claufe  in  this 
aft,  which  takes  away  the  burning  in  the  hand. 

To  which  I  anfwer,  that,  though  I   admit  that  a   new   Inwhatcifes, 
affirmative  law,  without  negative  words,  Ihall  not  in  many  dJcumfttn««*^ 
cafes  repeal  or  take  away  the  force  of  a  former  law  fubCftine;  •"  »ffir«n*iivc 

%     f  t  ii»i  1  r«  /T-  ^'^J  without 

before  that  was  made,  and  mdependent  of  it  -,  yet  an  afFirma-  negariTe  wordt, 
tivc  claufe  in  an  aft  of  parliament  may  explain  and  reftrain   ^ke^'\*[,*^ 
other  claufes  in  the  fame  a^  of  parliament :  the  whole  a£l  force  of >  for. 
tnuft  be  conftrucd  together  and  intire,  and  when  the  legifla-  "^'    ^' 
ture  have  declared  their  own  fenfe,  and  given  their  own  ex- 
pofition  at  what  time  the  intended  difchar^  or  pardon  fliall 
take  effeft  it  is  not  in  the  power  of  the  Judges  to  make  it  take 
efiefi  fooner,  and  render  this  claufe  wholly  nugatory. 

But  what  is  the  difcharge  enaSed  by  the  former  claufe,  and 
how  is  the  burning  in  the  hand  taken  away?  Is  it  taken  away 
abfolutely^  or  only  fub  tnodo  F  mofl  clearly  only  /ab  tnodo.  r  402  1 
Another  thing  is  fubitkuted  in  the  place  of  it ;  injlead  of  being 
ordered  to  be  burnt  in  the  hand,  the  offender^//  be  ordered  to 
be  tranfported  to  fome  of  his  majefty's  plantations  for  fevcn 
years  ;  but  that  judgment  muft  be  carried  into  execution,  as 
the  judgment  in  lieu  of  which  it  comes  was  to  have  been  be- 
fore ;  and  if  it  had  ftood  merely  upon  tlie  force  of  this  firft 
claufe,  I  (hould  have  thought  the  conftruftion  would  have  been 
juft  the  fame. 

So  much  of  the  debate  at  the  bar  turned  upon  this  point, 
that  I  have  thought  fit  to  fay  thus  much,  in  order  to  fettle  the 
law  upon  it,  and  to  prevent  any  mifapprehenfion  chat  might 
arife  from  the  judgment  the  court  is  about  to  give  in  this 
caufe,  as  if  any  doubt  remained,  whether  a  man  might  affift  a 
felon  convicl,  lying  in  gaol  under  fentence  of  tranfportation, 
Co  break  prifon,  or  refcue  him,  or  receive  or  harbour  him, 
^thout  incurring  the  guilt  of  felony.  Such  a  notion  going 
abroad  might  greatly  weaken  the  fccurity  for  the  cuftody  of 
fuch  felons* 

C  c  3  But 
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Rex  v.  jjm  after  all,  the  judsmnent  of  the  court  will  fall  under  the 

Srcond  geceral    *^^^"^  general  queltioti,  which  is,  whether  the  offence  be  wcU 
quciiion.  charged  in  this  indiftmcnt,  fo  as  that  the  court  can  give  judg- 

inent  upon  it  againft  the  prifoncr  ? 

I  have  already  fhewn,  that  this  indiftment  cannot  be  fup- 
portcd  as  for  a  felony  in  breakitig  the  prifon^  or  refcuing  Palmer-^ 
thcTcrore  nothing  remains  but  to  confider,  whether  it  has  fuf- 
ficicntly  charged  //.;/  loft  offence  of  an  accejfary  to  VzXmc^s  felony 
after  the  fact. 

[  453  ]  "^"^  ^^  ^^^  ^^^  ^^  opinion  it  has  not;  and  that  it  is  mate- 

rially dcLdlve  in  many  things  neceifary  to  an  indidment 
aguinR  fuch  an  accefiary. 

In  all  indi£l-  Firf}^  It  is  no^chargcd  that  the  prifoner  at  the  bar  knew  th^t 

one  for  being  Palmer  was  guilty,  or  convicted  of  felony :  this  is  an  efTential 

thrlla^'b  *^'  ingredient  in  all  inc^iftn^ents  againft  a  pcrfoH  who  becomes  an 

receiving,  htr-  aci  clTary  after  the  faft,  by  receiving  Iiwrbouring  or  comforting 

tVioii.Kisr.fref-  a  folon.   So  IS  BroBony  Irb,  2*  De  Corona^  cap,  l^.feB.  i.  £5'2« 

I;7t!he1Z.'  ^tcimpf^i.  b.  2lnf.  138.  Hglis  PI.  Co.  ai8.  &.  Ent.  s6,SV 

dantkncwihc  Rajl»^\.b.  4T»a.  50,  53.  ^.  54. /I.     This  general  rule  has 

gaifiy^or  con-  ""^  l^^^"  difputcd,  but  fopnc  diftinflions  have  been  taken  to 

vifted  of  felony;  excufe  the  waut  of  it  in  this  indiSment ;  as  firft,  that  it  ap- 

ot  this  neceflary  pcars  h;!re  that  Burrtdge  was  a  fellow  prifoner  in  the  fame  gaol 

1X1!"^  "v*  ^^ '^^^  Pijl'nery  and  therefore  it  muft  be  prefumed  ho  had  notice 

the  finding  rt  of  Palmer  s  felony  or  conviction. 

ffje  vcrdift  ; 

ti>rc;allj  if  c!.e  vrrdi<\  does  not  find  the  faft  of  notice,  but  only  what  is  evidence  thereof. 

Jnfzv.  But  tliis  appears  by  the  fpecial  verdift  only,  and  not 
by  i]\e  indictment:  and,  as  I  faid  at  firft,  the  verdidl  cannot 
fiipply  a  material  defcQ  in  the  charge';  neither,  if  the  queftion 
was  upon  the  vcrdift,  fliould  I  think  it  fufficient ;  becaufe  it 
is  not  \\\t:fiicl  of  notice y  but  only  evidence  ol  it.  So  in  the  cafe 
of  the  li'ii^'g  and  Pltwimcry  Kelynge^  lii,  it  is  laid  down  by 
jny  licrd  Chief  Juftice  Holty  that  the  jury  might  well  have 
f(  und  tjiat  tlic  fazcc  in  that  cafe  was  difcharged  againft  the 
King's  oflicers ;  but  fincc  they  have  not  found  that  matter, 
we  are,  lays  he,  confined  to  what  they  have  found  pofitively, 
and  aie  not  to  judge  the  law  upon  the  evidence  of  a  fa£l,  but 
upon  t!ic  f;icl:  as  it  is  found.  Thus  alfo  was  the  rcfolution  of 
jthe  court  in  the  late  cafe  of  The  King  and  Huggim^  Mich, 
4  Geo.  2.  B.R. 

Secondly^ 
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Second fy^  Another  diftin£lion  made  was,  that  It  appears  by  «  ^"^i. 
the  indidment  that  Palmer  was  conviftcd  by  vcrdi^l  in  the 
fame  county  in  which  the  ofTcncc  of  the  acccfTiry  is  charged  to 
have  been  committed,  and  the  law  prefumes  notice  to  all  in  the 
fame  county,  but  not  in  a  foreign  county.  For  this  FJfzh-r^ 
iertf  tit.  Coro/ie  P/.  377.  Sfawf.  41.  ^,  and  Unless  P.  C  218. 
were  cited. 

Anfw.  The  note  in  Fitzh.  is  mentioned  to  be  in  Hilary 
term,  12  EJw.  2.  but  I  cannot  find  any  fuch  cafe  or  opinion 
in  Mayficrd's  Tear  bock  of  tliat  term ;  bcfidcs  it  is  a  very 
loofe  note,  and  fcarcely  intelligible :  — —  Nota^  That  if 
"  a  man  is  indicted  of  a  rcfcuc  of  a  pcrfon  outlawed  in  the 
"  fame  county,  he  fliall  lofe  life  and  member,  otherwife  if  in 
•*  another  county."  Nothing  is  here  faid  of  Not'we^  anil, 
raken  generally,  the  paiTage  is  certainly  not  law :  hut  fup* 
pofe  this  to  be  loofcly  faid  in  one  or  two  books,  yet  i:  L>  a 
harfli  do£trine,  and  I  cannot  find  any  judgment  founded  upon 
it ;  nay  it  is  ilrange,  how  fuch  a  diilinAion  could  be  made 
at  common  law  upon  the  point  of  kntnvleilge  in  the  acccflary ; 
becaufe,  before  the  ftatutc  of  2  W  3  iiV/w.  6.  r.  24.  was  made, 
any  perfon,  who  in  one  county  received  a  felon  that  had  com- 
mitted a  felony  in  another  county,  could  not  be  puniflied 
at  all  for  want  of  trial,  and  confequently  the  fufliciency  oi  notice 
could  at  that  time  never  come  in  queflion  in  fuch  a  cafg. 

And  therefore  my  Lord  Hale,  though  he  fcts  it  down  as 
fhe  opinion  of  fome  others,  yet  gives  his  own  opinion  to  the 
contrary  .The  whole  paragraph  runs  thus  :  —  "  Every  receipt 
**  to  make  an  acccflary,  muft  be,  knowing  him  to  be  fuch  j  but       [  49?  ] 
**  if  a  man  be  attaint  of  felony  in  the  county  of  A*  the  law 
**  prefumes  notice  thereof  in  the  fame  county  ;  tjiereiore  the 
•*  receipt  of  him  in  the  fame  co\xviX.j  feems  acct-flary  ;  contra^ 
•*  if  in  another  county.     Vidctur  cognitio  reqtdfita  in  utroqueJ^ 
And  I  take  tliefe  latter  words  to  be  his  (/r)  own  fentiment.    («t>  See  ti.e 
I  have  fccn  a  manufcript  note  of  a  very  learned  Judge  upon   fcr  '!c*frwm 
this  paflage  in  Hale^s  PL  C.  in  the  followinpj  words  :  — "  Mes   «^=  ^^'^  ""*«'« 
^^  femble  que  tiel  legal  notice  n  eft  fufpcicnt  ajaire  un  criminal^    Common  p*  at 
"  coment  foil  fufficient  a  rendre  luy  refponfille  in  niaiicr  civii  :    ?[/-^rt Jb**w3 
**  coment  eft  doubt  in  ceo  :  iflint  il  n'cft  accf^iTary  fans  a£tual  no-   «f  -i**!©  ii.  -he 
^*  ^ice^"     See  alfo  Dalton,  (laft  edit.)  530.     SAi^/.  96.  ^^^nT^nP'''^ 

C  C4  Mr.  ^^6/7. 


495  I5c  Term.  S.  Michaclis,   1735^ 

Ri«v.  ^^r.  Latnbard^  in  his  7uflice  af  Peace,  hath  this  paflaffC. 

p*  293.  <<  There  is  tome  opinioni  that  a  man  (hall  be  an 
<'  acceflary  for  receiving  a  felon  attainted,  (efpecially  in  the 
<^  fame  county)  though  he  know  not  of  the  attainder  at  all  \ 
<^  for  every  man,  fay  they,  is  bound  to  take  knowledge  of  a 
*^  matter  of  record,  at  lead  in  the  fame,  though  not  in  a 
^^  foreign,  county.  But  BraBon  very  reafonably  requires  a 
**  right  and  dire&  knowledge  in  the  parties  to  make  them  ac- 
^'  ceflary,  as  well  in  the  one  cafe  as  the  other  \  for  albeit  a 
<<  record^  ^d  efpecially  the  pronunciation  of  ?in  outlawry,  be 
'^  fo  notorious,  that  every  man  may  cafily  come  to  know  the 
**  fame,  yet  were  it  an  over-great  extremity  th^^t  each  man 
«  fliould,  upon  the  peril  of  his  own  life^  inforn)  bimfelfj  and 
"  take  imderftanding  of  it." 

r  496  ]  '^^^^^  reafoning  of  Mr.  Lamdard  zffc^rs  to  be  very  judici- 

Inanindiamept  ou9  ;  and  upon  the  wholc  of  this  point  we  all  think,  that  the 

M^«n^  ■•  true  way  of  underftanding  thefe  books  is,  that  an  outlawry  or 

thefaa'toa  attainder  in  a  particular  county  may,  as  the  cafe  may  hap* 

€tU\nL  ic?"  P^'^  'o  ^  circumftanced,  htfome  evidence  to  a  jury  of  notice 

the  principal,  to  an  acccfTaiy  in  the  fame  county  j  but  that  it  cannot,  with 

lawed,  or  at-  any  reaion  or  juitice,  create  an  abfolute  legal  prefumptton  of  w-- 

fame  wITntJ^it  ''^^>  ^^  ^^  ^^  cxcufc  the  not  charging  the  faft  to  be  done y?if/i/ 

ought  to  appear,  ^^  fcienter  in  the  indiftment,  as  it  is  here. 

that  the  party  •' 

recQTiDg,  &c. 

did  itfcieos  or  rdenter,  otherwife  U  will  aot  amount  to  an  abfolute  legal  prtfumptioo,  ib  ai  to  ez- 

cufe  fuch  omiilioo* 

Befides,  if  this  could  be  fo,  the  fa£l  charged  in  this  indidr 
ment  to  be  done  by  the  prifoner,  is,  in  ftriftnefs,  not  charged 
to  be  done  in  the  county  of  Somerfet^  where  the  convi£iion 
was :  it  is  laid,  that  after  the  judgment  of  tranfportation 
Palmer  was  committed  to  the  cudody  of  the  keeper  of  his 
majefty's  gaol  at  Ivelchejler^  in  tkefaid  county^  there  to  remain 
until  he  (hould  be  tranfported ;  and  that  afterwards,  to  wit, 
on  fuch  a  day,  Thomas  Burridge^  at  Ivelchefter  aforefaidf  (with- 
out faying  in  tlie  faid  county)  wilfully  and  feloniouily  aide4 
and  afllftcd  him  to  eicape  out  of  the  faid  gaol. 

Sn  criminal  Now  it  IS  not  laid,  that  this  faft  of  aiding  and  aj/ifling  was 

ihe^ounty  be  donc  with  forcc,  nor  that  Burridge  was  prefent  at  the  efcape  \ 

in  the  margin,  ^^^  therefore  the  aid  and  affiftance  might  be  afforded  in  a 

where*thc*faa  different  county,  and  \ve  cannot  take  notice,  that  the  whole 

iv  fuppofed  to  be 

dooe^  muft  in  the  indi^^ient  be  laid  to  be  in  com*  pr^rdiA*  ;  otherwife  in  civiLcafet. 

townfliip 
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townOiip  or  vill  of  Ivelchefter  is  in  the  county  of  Somerfet.  i  Sid.  ^J^W^^^^ 
345,  Parktr  vcrfus  Ladd^  in  ajfumpftty  Salop  was  in  the  mar- 
gin, and  the  declaration  fet  forth  the  promife  to  be  made  afud 
Salop^  without  faying  pradi£i\  or  in  com*  pradiif^  which  the 
court  held  to  be  well  enough  in  a  declaration,  and  that  the 
form  in  the  Common  Pleas  is  always  fo,  but  declared  that  it 
would  clearly  be  ill  in  criminal  q^fes,  Pafcha  12  W.  3.  B.  R. 
Rex  vcrfus  Foffit^  it  was  held  that  in  an  indiftment,  if  the 
county  is  in  the  margin,  and  the  place  where  the  faG  is  fup- 
pofed  to  have  been  committed,  is  not  faid  to  be  in  cem*  prad*^ 
it  is  ill,  but  that  it  would  be  good  in  a  declaration. 

Thirdly^  Another  exception  was,  that  it  is  not  alledged  that 
Palmer  was  in  prifon  for  \kit  fame  felony  whereof  he  was  con- 
vifted,  or  for  any  felony  at  the  time  the  prifoner  at  the  bar 
aflifted  him  to  make  his  efcape. 

The  anfwer  given  to  this  was,  that  in  the  fpecial  verdi£i  it 
is  found  that  the  prifoner  did  wilfully  aid  and  aflift  William 
Palmer^  fo  being  in  cufiody  as  afwrefaid^  to  efcape  out  of  the  faid 
gaol. 

But,  as  I  faid  before,  the  finding  of  the  jury  will  not  aid  the 
indi£iment,  and  therefore  tliis  is  no  anfwer ;  and  we  all  think 
that  for  this  omiflion  the  charge  is  uncertain ;  for  it  may  be 
true,  that  in  January  Palmer  was  committed  upon  the  judg- 
ment of  tranfportation,  and  in  OEloher  following  (as  it  is  here 
laid)  the  prifoner  at  tliebar  might  aflift  him  to  efcape,  and  yet 
he  might  have  been  legally  difcharged,  and  again  committed 
for  another  matter,  as  in  trefpafs,  lie.  in  the  mean  time.  In 
Dier  364.  h*  which  I  mentioned  before,  it  is  laid  that  the 
officer  cepii  (ff  arreflavit  the  prifoner,  faf  ipfum  in  falva  fu& 
cuftoMi  adtunc  (9*  ibidem  habuit  ti  cuftodivit^  quoufque  the  de- 
fendants ipfum  i  cujlod*  pradidt  felonice  ceperunt  {jf  refcujfer^. 

Another  exception  was  taken  to  this  iudi£tment  for  want       [  498  ] 
of  being  laid  vi  isf  armis. 

The  anfwer  to  which  was,  that  it  is  aided  by  the  ftatute  of  Qucr.vlMthcr 
37  /f.  8.  cap.  8.  but  the  cafes  upon  this  are  fo  various,  and   JJ^u*S!oniy5 
difagree  fo  much,  whether  the  want  of  w  to*  armis^  or  only   thewordigia- 

of  the  words,  viz.  ^laditJ,  ba^ulis  bf  cultellisj  which  was  the   cuhdlii,  be  by 

the  ftatute  of 
^7  Hi  ^.  «ap.  S.  aided  ia  indiameiiu  of  thif  uacure* 

antient 
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Rt>f  V.  antlcnt  form,  arc  aided  by  that  ftatutc,  and  it  it  a  point  of  h 
great  confequcnce,  that  we  think  it  moic  proper  to  decline 
giving  an  opinion  upon  it,  till  a  cafe  fliall  happen  wherein  it 
fliall  be  neceflary  to  be  determined  j  for  at  prefcnt  we  are  of 
opinion,  that,  upon  the  other  exceptions  before  mentioned,  the 
indiftment  is  infufficient  in  law,  and  judgment  cannot  be  given 
upon  it  againfl.  the  prifoner. 

This,  being  the  opinion  of  tlie  court,  gives  rife  to  a  fubf&> 
quent  confiJcration,  what  judgment  ought  to  be  given  for  the 
prifoner,  whether  to  difcharge  him  of  this  indiftment,  or  to 
quafli  it  ?  And  we  are  all  agreed  that  judgment  ought  to  be 
given  to  difcharge  the  prifoner  from  this  indidment.    * 

I  can  find  but  one  cafe  wherein  it  was  done  otherwife,  and 
that  was  The  King  againft  Kettes^  Hill.  8  ^.  3.  £.  R.  $  -*'*'• 
287.  Skin.  666.  At  the  gaol-delivery  for  the  county  of 
JT/V//,  Mr,  Keites  was  iiuiifted  of  murder  at  common  law,  and 
alfo  on  the  ftatute  of  ftabbing,  for  killing  his  fervant ;  and  a 
fpecial  verdi£):  was  found,  which  being  removed  into  this 
court,  the  queftion  was,  whether  the  fad  amounted  to  mur- 
der, or  only  manflaughter  ?  After  two  arguments,  the  court 
thought  the  fpecial  verdi£l  was  fo  uncertain  and  imperfect, 
that  no  judgment  could  be  given  upon  it  -,  and  a  doubt  feems 
to  have  arifen,  whetlier  a  venire  facias  de  novo  could  be  awarded 
E  499  J  in  a  capital  cafe.  To  avoid  this  queftion,  my  Lord  Chief 
Juftice  Holf  hlHifclf  on  the  laft  day  of  the  term  took  feveral 
exceptions  to  both  the  indidments,  for  which  a  rule  was  made 
that  ihcv  Ihould  be  quafhed.  I  have  caufed  a  fearch  to  be 
made,  and  no  judgment  is  entered  on  the  record,  but  I  have 
found  the  rule  in  the  olfice  book,  and  the  prifoner  was  bailed 
to  appear  at  the  next  aflifes.  This  paflcd  on  the  laft  day  of 
thp  term,  and  I  do  not  find  by  my  manufcript  report  of  the 
cafe,  which  was  taken  by  a  very  learned  hand,  that  any  oppo- 
fition  was  made  by  cither  fide  to  the  quafliing  of  the  indift- 
ment.  The  ground  the  court  went  upon  feems  to  have  been 
that  Keites  was  certainly  found  guilty  of  felony  in  killing  a 
man  5  but  what  kind  of  felony  it  was,  whether  murder,  or  an 
aggravated  manflaughter,  was  uncertain  ;  and  tlierefore  it  was 
fit  to  be  left  open  to  fome  method  of  re-examination. 

But 
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But  the  prefent  cafe  JIfers  materially ;  for  as  this  indi£lment        ^*«  *'• 
has  not  we/I  charged  a  felony,  fo  the  fpecial  verdift  has  not  cer^  yfy^^^^  ^^e  in- 
iainly  found  any  upon  the  fafts  therein  dated  ;  and  therefore  diament  Hm 
It  is  totally  uncertain  whether  the  prifoner  at  the  bar  be  guilty  ,  fdony,  nor  the 
of  any  felony  at  all,  or  only  of  a  mifdemeanor.     Suppofe  the  (pepiaipHia 
prifoner  had  demurred  to  this  indi£^nient,  and  the  king's  at-  any  upon  the 
torney  had  joined  in  demurrer,  and  the  matter  of  law  had  ft^'j'^^iJJd  "on- 
been  argued,  the  judgment  given  thereupon  muft  have  been  a  requcntiy  it  it 
judgment  of  acquittal*     So,  I  apprehend  it  would  have  been,  ther  the  prifon. 
if  the  jury  had  found  a  general  verdift  that  he  was  guilty,  and  erbeguiity^of 
afterwards  the  judgment  had  been  arreded  for  defefts  in  the  all,  or  only  of  a 
indiaipent.     And  the  like  reafpn  does  in  jufticc  hold  here.  "*!iJS"e-.n7»ich 

cafe  the  prifoner 
Jeorort  to  the  indiAmeBt,  and  the  Attorney  General  joins  in  dcmnrrcr  whereon  the  matter  in  law 
iaal^ed  i  or  where  the  iury  h^f  found  a  general  fenii^t  that  the  prifoner  is  guilty,  and  afterwirdi 
judgment  is  arretted  for  defers  in  the  indtAoient  \  in  all  thefe  cafes  the  judgmew  given  muft  be  4 
judgment  of  acquittal  j  but  this  will  be  no  bir  to  anucher  indictment  confticuting  a  difierent  offence^ 

From  hence  no  inconvenience  can  arife ;  for  this  judgment  [  500  3 
can  only  go  to  the  faft  here  charged  5  but  will  be  no  bar  to  a 
new  indiftment  containing  a  faft  fo  dt-f.rihedy  and  charged 
with  fuch  circumftances  as  to  conftitutc  a  different  offence. 
Therefore  upon  the  whole  matter  judgment  muft  be  entered 
for  tlic  prifoner,  and  he  ipuft  be  djfchargcd  from  this  iiulidl- 
meiu. 

Tlote ;  at  the  prayer  of  the  king's  counfel,  the  return  to 
the  habeas  corpus  was  read,  whereby  it  appeared  that  the  pri- 
foner flood  likewife  charged  with  a  commitment  by  a  juftice 
of  peace  to  Ivelchejler  gaol  for  a  mifdemeanor ;  of  which  he  had 
(onfeQed  himfelf  guilty  before  the  juftice  ;  he  was  therefore 
remanded  back  to  Newgate^  t»  be  there  kept  in  fate  cuftody 
until  he  (hould  be  from  thence  difcharged  by  due  courfe  of 
law.  After  which  the  prifoner  was  indided  anew  at  the  next 
aflifes  held  for  the  county  of  Somerfety  and  being  convide4  on 
fuch  indidmeut,  was  tranfported  for  feven  years. 

The  indiftment  on  which  the  prifoner  was  tried  ^  fccond 
time,  being  fettled  by  advice  of  counfel,  was  as  follows  : 

Somerft'ijhire.   T*^  H  E  jurors  for  our  fovereign  lord  the 

*•     king,    upon   their  oath  prefent,  that 

heretofore,  that  is  to  fay,  at  tlie  general  quarter  fefhons  of  the 

peace  of  our  fovereign  lord  the  king,  held  at  JVcllsj  in  and 

for  the  county  of  Somerfet^  upon  Tuefday  (to  wit)  the  eleventh 

day 
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^Rf  K  V.  jjy  of  January,  in  the  fifth  year  of  the  reign  of  our  fovcrcign 
lord  George  tlic  fccond,  by  the  grace  of  God,  of  Gremt  Brtimn, 
France  and  Ireland,  king,  defender  of  tlie  faith,  and  fo  forth, 
and  in  the  year  of  our  Lord  one  thoufand  fevcn  hundred  and 

[  joi  3       thirty-one,  before  Thomas  Carewy  efq;  James  Strode^  cfq;  ?&. 
mas  Co^uard,  efqj  Richard  Comes,  cfq;  William  Long,  cfq;  Jofifb 
Brown,  cfq;  William  Churckey,  efq;  William  Jones^  c£q;  Thomas 
Palmer,   efq;  Adam  Martin,  efq;  Ph'dip  Sydenham^  cfq;  and 
others  their  fellows,  juftices  afligned  to  keep  the  peace  of  our 
faid  lord  the  king  in  tlie  county  aforefaid,  and  alfo  to  hear  and 
determine  divers  felonies,  trefpades,  and  other  nufdexneanon 
committed  in  the  fame  county,  and  fo  forth,  by  the  oath  of 
Thomas   Cooke,    Gabriel  Pyleafe,  Henry  Guy,  Wtlliam  Cctinfii, 
John  Linthorn,  Henry  Co/ens,  Thomas  Sampfon,  Thomas  Perrj, 
Edward  Cox,  Thomas  Pulmcre,  Henry  Woolford,  John  WeJI, 
James  Moore,  Ifraet  Glijlon,  William  Wear,  Henry  Fijbtr,  Xi- 
ehard  Bagg,  Jofefih  Bernard,  Richard  Knowles,  Thomas  Dawfin, 
William  Selway  and  John  Bath,  gentlemen,  good  and  lawful 
men  of  the  county  aforefaid,  impanelled,  fworn  and  charged  to 
inquire  for  our  our  faid  lord  the  king,  for  the  body  of  die 
county  aforefaid,  it  was  prefented,  that  William  Palmer,  of 
Overflowey,  in  the  county  of  Somerfet,  labourer,  on  the  twelfth 
day  of  November-,  in  the  fifth  year  of  the  reign  of  our  foixrcign 
lord  George  the  fccond,  by  the  grace  of  God,  of  Great  Britain, 
France  and  Ireland,  king,  defender  of  the  faitli,  and  fo  forth, 
with  force  and  arms,  and  fo  forth,  at  Overjfowey  aforefaid,  one 
ewe  (heep  of  tlie  value  of  fix  {hillings,  of  the  goods  and  chat- 
tels of  a  perfon  unknown,  then  and  there  being  found,  then 
and  there  felonioufly  did  (leal,  take  and  carry,    againfl  the 
peace  of  our  now  faid  lord  the  king,  his  crown  and  dignity, 
and  fo  fortli. 

And  the  jurors  aforefaid,  now  fworn  here  upon  their  (aid 
oath  further  prcfent,  that  at  the  fame  general  quarter-feflions 
of  the  peace  of  our  faid  lord  the  king,  held  at  Wells,  in  and  for 
the  faid  county  of  Somerfit,  upon  Tuefday  the  eleventh  day  of 
[  502  ]  January,  in  the  fifth  year  aforefaid,  the  aforefaid  William  Pal* 
mer,  was  duly  tried  and  convidied  of  the  felony  above  mention- 
ed, cliarged  upon  him  as  aforefaid  ;  and  that  it  was  then  and 
there  adjudged  by  tlie  fame  court,  that  the  faid  William  Palmer 
fliould  be  tranfported  for  the  fpace  of  feven  years,  according 
to  the  form  of  the  ftatutcs,  as  by  the  record  tliereof  and  pro- 
ceedings 
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:eedings  remaining  amongft  the  records  of  the  general  quarter-     •  ^**  *" 
feflions  of  the  peace  of  the  faid  county  of  Somerfetj  at  Welh^ 
\n  the  county  aforefaid,  it  doth  more  fully  appear. 

And  the  jurors  aforefaid,  now  fworn  herci  upon  their  faid 
Dauh  further  fay,  that  the  aforefaid  jyilliam  Palmer^  being  fo  as 
aforefaid  tried  and  convi£):ed  of  the  faid  felony,  was  then  and 
there  (to  wit)  at  the  fame  general  quarter-fefHons  of  the  peace 
of  our  faid  lord  the  king,  held  at  Wells^  in  and  for  the  county 
aforefaid,  upon  Tuefday  the  faid  eleventh  day  of  January^  in 
the  fifth  year  aforefaid,  committed  by  the  fame  court  to  his 
ms^'efty's  gaol  at  IveUhefter^  in  the  county  aforefaid,  upon  and 
in  execution  of  the  faid  judgment  for  the  felony  aforefaid. 

And  the  jurors  aforefaid,  now  fworn  here,  upon  their  faid 
oath  further  prefcnt,  that  Thomas  Burridge^  late  of  Qfardj  in 
the  county  of  Somer/et,  taylor,  being  a  prifoncr  in  his  majcfty's 
gaol  at  Ivelchefter  aforefaid,  in  the  county  aforefaid,  on  the 
thirteenth  day  of  OBober  in  the  fixth  year  of  the  reign  of  our 
faid  fovereign  lord  king  George  the  fecond,  and  well  knowing 
that  the  aforefaid  William  Palmer,  then  alfo  a  prifoner  in  the 
faid  gaoly  had  been  convicfed  of  and  committed  to  the  faid  gaol, 
in  execution  of  and  for  the  felony  aforefaid^  and  did  then  and 
there  remain  fo  conviBtd  and  committed  upon  and  in  execution 
of  the  faid  judgment  for  the  faid  felony  as  aforefaid^  afterwards, 
that  is  to  fay,  on  tlie  fame  thirteenth  day  of  OElober^  in  the  [  5^3  3 
fixth  year  of  his  faid  majefty's  reign  aforefaid,  with  force  and 
arms  at  Ivelchfler  aforefaid,  in  the  county  aforefaid^  did  wilfully 
and  felonioufly  refcue  the  faid  William  P aimer ^  then  and  there 
being  in  the  faid  gaol  fo  convlBed  and  committed  upon  and  in  exe^ 
cution  of  the  faid  judgment  for  the  faid  felony  as  aforefaid^  from 
and  out  of  the  faid  gaol,  fo  that  he  the  faid  tVilliam  Palmer  did 
make  his  efcape  out  of  the  faid  gaol,  and  then  and  there  did  wil- 
fully and  felonioufly  aid  and  aflift  tlie  faid  William  Palmer^  tlien 
and  there  being  in  the  faid  gaol  fo  convi£led  and  committed  upon 
and  in  execution  of  the  faid  judgment  for  the  faid  felony  as 
aforefaid,  in  making  his  efcape  out  of  the  faid  gaol  j  and  that 
the  faid  William  Palmer ^  by  the  aid  and  aflSftance  of  him  the 
faid  Thomas  Burridge,  did  then  and  there  make  his  efcape  from 
and  out  of  the  faid  gaol,  and  go  at  large,  to  wit,  at  Ivelchefler 
aforefaid,  in  the  county  aforefaid* 

And  the  jurors  aforefaid,  now  fworn  here,  upon  their  faid 
oath  further  fay,  that  the  faid  Thomas  Burridge^  being  a  prif 

foner 
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RtZ«r. 


foner  in  his  majefty's  faid  gaol  at  Ivelchefier  aforefaid,  ia  die 
county  afprefaid,  on  the  faid  thirteenth  day  of  Oa^ber^  in  the- 
faid  fixth  year  of  the  rei{j;n  of  his  faid  majefty  our  foi'creign 
lord  king  George  the  fecond  as  aforefaid,  afterwards,  that  is  to 
fay,  on  the  fame  thirteenth  day  of  OBober^  in  the  fixth  year  of 
his  faid  majefty's  reign  aforefaid,  with  force  and  arms  at  Ivel* 
[  5^4  J      chejler  aforefaid,  in  the  county  aforefaid^  did  wilfully  and  fe- 
lonioufly  break  the  Jcad gaol ^  and  refcue  the  faid  Willican  P aimer ^ 
then  and  there  being  in  the  faid  gaol  fo  convi£led  and  com- 
mitted upon  and  in  execution  of  the  faid  judgnunt^   for  the  £ud 
felony  as  aforcfaid,  from  and  out  of  the  faid  gaol,  fo  that  he  the 
faid  William  Palmer ^  did  make  his  efcape  out  of  the  faid  gaol, 
and  then  and  there  did  wilfully  and  felonioufly  aid  and  aflift 
the  faid  William  Palmer^  then  and  there  being  in  the  faid  gaol, 
fo  convi£led  and  committed  upon  and  in  execution  of  the  faid 
judgment,  for  the  faid  felony   as  aforefaid,  in  making  his 
efcape  out  of  the  faid  gaol,  and  that  the  faid  William  Palmer^ 
by  the  aid  and  aQTi^lance  of  him  the  faid  Thomas  Burridge,  did 
then  and  there  make  his  efcape  from  and  out  of  the  faid  gaol, 
and  go  at  large,  to  wit,  at  Ivelchefier  aforefaid,  in  the  county 
aforefaid,  againft  the  peace  of  our  faid  lord  the  king,  his  crown 
and  dignity* 
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Abatement,  KeMbO). 

ACommiHion  being  granted  to 
examine  witne/Tes  at  Algiers,  the 
plaintiff  died,  by  which,  in 
iiri£(ners  the  fait  abated,  bat  the 
witnefles  were  examined  there  before 
notice  of  the  plaintiff's  death  ;  the 
examination  held  regular,  though 
one  of  the  witnefles  was  yet  living. 
Page  195 

See  Tit.  O^j^aminatfott. 

If  the  defendant's  time  for  anfweringbe 
cat,  the  court  will  order  proceed- 
ings to  be  revived.  So  though  the 
defendant  by  his  anfwer  infifts  that 
the  plaintiff  is  not  intitled  to  revive; 
for  this  ought  to  be  fliewn  either  by 


plea  or  demurrer :  bat  if  in  foch  cafe 
it  appears  at  the  hearing,  that  the 
plaintiff  had  no  title  to  revive,  he 
cannot  have  a  decree.  Page  34S 

See  9n(tDer,  )9Ua  and  Demurrer. 


9be^ana. 

Though  the  freehold  of  lands  cannot 
be  kept  in  abeyance,  but  muff  veff 
in  fbmebodyj  yet  there  is  no  fuch 
rule  with  regard  to  perfooal  effates, 
which  may  remain  in  fufpence,  and 
wait  till  a  contingency  happens.  305 

Lands  are  devifed   to  A.  and  B^  and 

the  heirs  of  the  furvivor,  in  tiult  to 

fell ;   though  the  inheritance  bs  in 

abeyance. 
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iBeyance,  yet  the  trnftees  by  a  fine 

may  make  a  good  title  by  eftoppd. 

Page  37a 


9bitttatioti« 

The  nature  and  confequences  of  abja- 
ratioR  by  the  ancient  common  law. 
Proteftant  difTenters  made  liable 
thereto,  by  35  Eli%,  cap.  i.  /i3-  2. 
bat  exempted  from  them  by  the 
toleration  a^,  or  i  Jf\  ^  M,  ft.  i . 
cap.  18.  38,  39  (N) 


9ccelEltF-       S^     inorc     under    title 

fd^Citcfpal  ann  ScceOatif. 

There  may  be  an  accefTary  to  an  ac- 
ceiTary  before  the  fad,  but  not  to 
an  acceflary  after  the  fad.  475 


9ccotmt. 

Wherf  the  child  of  a  freeman  of  Lomion 
is  to  make  his  eledion  whether  he 
will  abide  by  the  will  or  by  the 
Cttilom,  he  is  not  obliged  to  eled  un- 
til after  the  account  taken.     1 24  (N) 

In  a  decree  of  foreclofare  again  ft  an 
infant,  though  the  infant  has  fix 
months  after  he  comes  of  age,  to 
ihew  caufe,  Cjfr.  yet  he  cannot  ravel 
into  the  account,  nor  even  redeem, 
but  only  fhew  an  error  in  the  de< 
crec.  352 


9S 

A  fciri  facias  b  not  in  nature  of  a  new 
adion,  but  a  continuation  only  of  the 
old  one.  1^8 

Where  the  plaintiff  has  firft  brought 
hb  adion  at  law  againft  the  defend- 
ant, and  has  bail,  the  court  of  Chan- 
cery will  not  grant  a  ne  exeat  reguum. 

314  (N) 

Cb^    en    ABiw.      See     StBgntuent, 


9Mti9tfoil    of    c     l^esiKt*      See 
&esace- 


9lMiiiniihr8to^ 

A  baftard  dies  inteftate  withevt  wife 
or  ilTue,  and  leaving  a  perfonai 
eftate;  the  king  is  incitled,  and  the 
ordinary  of  courfe  grants  adminidra- 
tion  to  the  patentee  of  the  crown. 

^^g*  33 
A  church  leafe  for  three  lives  is  grant- 
ed to  a^  baftard  and  his  heirs,  wlio 
dies    without    i/Tue    and    inteftate ; 
what    (hall  become    of  this  leafe? 

A      ^    .  ..     .      .  .33*  34  (N) 

An  adminiltration  is  granted  during  the 
minority  of  four  infant  children,  one 
of  whom  being  a  daughter,  marriet 
an  huihand  who  is  of  age  ;  the  admi- 
nillration  is  not  determined.  81 

So  where  an  infant  executrix  being  ua- 
der  feventeen,  admhiiflration  b  grant- 
ed, and  the  infant  marries  an  hufhand 
of  age  :  this  does  not  determine  the 
adminiftration,  by  the  opinion  of  the 
Lord  King^  Chancellor,  and  Ret^wmdt 
Ch.  J.  contrary  to  the  opinion  in  $  Cf. 
29.  which  feems  to  have  been  extra- 
judicial, and  is  not  taken  notice  of  by 
cotcmporary  reporters.  88 

So  if  adminiflration  be  granted  during 

the  minority  of  four  infants,  and  one 

dies  ;  this  does  not  determine  the  ad- 

^miniiiration,  contrary  to  the  opinion 

in  5  Co.  Brtttiefuli*s  cafe.  89 

In  a  bill  for  an  account  of  the  perfimal 
eftate  of  J.  S.  though  the  perfon  who 
has  a  right  to  admlnifter  to  J.S. 
be  a  party,  yet  this  is  not  fufficient 
without  adminiftration  adaally  taken 
out.  3^ 

One  fues  as  adminiftrator  to  y.  S.  with- 
out (hewing  that  f.  S.  died  inteftate ; 
yet  an  adminiftration  taken  out  of  the 
Archbiftiop's  court  fhall  be  intended 
to  be  a  good  adminifbation.  370 

Adminiftration  granted  in  a  fbreiga 
court  fas  in  Paru)  not  taken  Aotioe 
of  in  our  courts*  3^1 

if.  owes 
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A^  owei  money  by  feveral  judgments 
ard  bonds,  and  dies  inteltace  ;  his 
adminiilracdr  pays  the  judgments  and 
ibme  of  the  bonds,  and  pays  more 
than  the  perfonal  ellate  amounts  to  ; 
what  the  adminidrator  paid  on  the 
judgments  mud  be  allowed  him ; 
but  as  to  what  he  paid  on  the  bonds, 
he  mud  come  in  pro  rata  with  the 
other  bond  creditors.  Page  400 


Where  the  wife  fues  the  hud)and  for  a 
fpecific  performance  of  her  marriage 
articles,  and  that  he  may  iettle  fuch 
and  fuch  lands  upon  her  in  jointure, 
it  is  no  bar  to  her  demand,  that  die 
has  eloped  with  an  adulterer;  much 
lefs  if  this  be  not  by  the  huiband  put 
in  idue  in  the  caufe.  269 

An  inllnncc  where  the  reconciliation  by 
the  hun>and  after  the  wife's  going 
away  with  the  adulterer,  was  fpecially 
pleadfd,  and  the  plea  allowed. 

273  (N) 

Why  a  hufliand  does  not  forfeit  his  te- 
nancy by  the  curtefy  on  leaving  his 
^ife,  and  living  in  adultery,  as  a 
wife  forfeits  her  dower  by  elopement, 
bSc.  176 


3ttbancement. 

A.  having  feven  cliildren,  makes  an  ex- 
ecutor in  trud,  and  devifes  to  each 
child  one  7th  of  his  perfonal  cdate  ; 
one  of  the  children  dies  in  A*%  life- 
time, and  one  of  the  fix  furviving 
children  hai  been  advanced  by  the 
father. in  his  life-time  ;  yet  this  child 
ihall  take  his  full  diare  of  the  7th 
part,  without  bringing  what  he  had 
before  received  into  hotchpot.      1 24 

The  father  is  the  only  judge  of  what  is 
a  proper  advancement  for  his  child. 

285 

Incon£derable  fums  occafionally  given 
to  a  child,  not  to  be  deemed  an  ad- 
vancement, or  any  part  thereof.  Thus 
maintenance  money,  or  an  allowance 
VouUI. 


made  by  a  freeman  to  his  (on  at  the 
univerfity,  is  not  to  be  taken  as  any 
part  of  the  child's  advancement ;  nor 
putting  out  a  child  apprentice  ;  but 
the  father  buying  an  office  for  his  fon, 
though  but  at  will,  as  a  gentleman 
pendoner's  place,  or  a  commidion  in 
the  army,  tbefe  are  advancements 
pfo  tanto.  Page  317  (N) 

See  more,  tit.  JLonHOn. 


SDboloron. 

An  advowfon  defcending  to  an  heir  is 
real  adets,  and  (as  it  feems)  extend- 
ible in  an  Elegit.  401 


9ffiDat)it  01  iDat^. 

Where  a  mader  reports  any  thing  as  ad- 
mitted, by  either  of  the  parties, 
which  report  is  afterwards  excepted 
to;  the  report  mji^^  prima  fade ,  be 
taken  to  be  true,  and  requires  at 
lead  an  affidavit  to  falfify  it.  142  (N) 

Affidavits  allowed  to  be  read  for  a  pa- 
tentee of  a  new  invention,  upon  a 
motion  to  difTolve  an  injanftion,  on 
coming  in  of  the  anfwer.  255 

A  piicedent  of  a  nt  exeat  regnum  being 
granted  on  adidavits,  though  there 
was  no  bill  in  court  whereon  to  ground 
the  writ.  313  (N) 

Sge.  anD  tst)en  an  3nfant  %A\  ^tic 
t^ts  9se,  fee  tit.  fS^aroi  IDemut. 


3Pflrecment   0^    Articles.     See  alfo 

Agreimewts  gn  Marriage. 

One  articles  to  buy  land,  and  the  title 
is  under  a  will  not  proved  in  equity 
againd  the  heir;  yet' in  fome  cafes 
equity  will  compel  the  parchafer  to 
accept  the  title.  i^q 

Money  agreed  to  be  laid  out  in  lanu. 
dwll  be  taken  as  land,  and  go  to  the 
heir;  and  no  difference  wher©  the 
money  thus  agreed  to  belaid  out  and 
fettled,  is  depofited  in  the  bands  of 
^  ^  tiuflecs, 
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truftees,  and  where  tt  remains  in  the 
hands  of  the  covenantor  ;  the  agree- 
ment binding  in  boih  cafes,  and  mak- 
ing it  as  land.  Pa/e  z  1 1 
Whatever  for  a  valuable  confidcration 
is  covenanted  to  be  done,  (hall,  in 
equity,  be  looked  on  as  dene :  thus 
money  agreed  to  be  laid  out  in  land 
fhall  be  taken  as  land  ;  t3  e  conv  rfo. 

AS  father  articles  with  a  carpenter  to 
pay  him  icoo/.  to  build  a  houfe  on 
his  ellate  ;  the  carpenter  covenants  to 
build  it,  A.  dies  ;  the  heir  of  i.  liiall 
compel  the  building  of  the  houie,  and 
the  executor  to  pay  for  it.  213 

Though  by  a  deed  5  /.  ptr  cent,  trr  nun, 
was  agreed  to  be  allowed,  yt- c  it  ap- 
pearing that  the  money  had  been 
placed  in  the  government  fund*, 
which  yielded  but  4/.  prr  cenf,  the 
court  reduced  the  intcrcll  to  ^  I  pet- 
cent .  21-] 

30,000/.  is  covenanted  to  be  laid  out 
in  land  ;  the  money  need  not  be  laid 
out  altogether  upon  one  purchafe,  but 
if  laid  out  at  fevera!  times  it  is  fufh- 
cient ;  and  if  the  covenantor  dies, 
having  after  the  covenant  purchaled 
fome  lands  which  are  left  to  dcfcend, 
this  will  be  a  faiibfadion  pro  lanto. 

228 
An  agreement  was  figned  by  the  parties, 
and  by  confcnt  made  an  crdcr  of 
court,  to  fubmit  to  fuch  decree  as  the 
court  fhould  make^  and  neither  party 
to  bring  his  appeal :  yet  the  caufe  was 
allowed  to  be  reheard.  242 

An  executor  in  tru/t,  who  had  no  lega- 
cy, and  uhcie  the  execution  of  the 
trufl  was  likely  to  be  attended  with 
trouble,  at  tirit  refufed,  but  after- 
wards agreed  with  the  rcfiduary  le- 
gatees, in  confidcration  of  100  gui- 
neas, to  adl  in  the  cxecutorihip,  and 
he  dying  before  the  cxccnrion  of  the 
truft  was  com  pleated,  his  exec u  ton. 
brought  a  biiJ  to  be  allowf-d  thel'c 
100  guineas  out  of  the  truil  money  in 
their  hands  ;  the  court  difallowed  the 
demand.  251,  252  (N) 

An  attorney,  on  behalf  of  his  client  the 
d^feodantj  promifes  to  pay  50:2/.  to 


the  plaintiff;    t\is  being  done  by  the 
authority   of  the  client,  -  the  attorney 
is   not   liable,    but   only   the  client. 
Stcust   if  the  attorney   had  00  autho- 
rity from  his  client  to  m;ike  this  en- 
gagement. P.ujTf  277 
•  Brokers  or   factors  v/ho  ?-rt   [or  zgrtt} 
I      for  their  principals,  not  iiaoleiu  ihfir 
I      own  ti'pacities.  279 
'  A  trull  cliate  was  decreed  to  be  fold  ior 
the  payment  of  debts   and    legacies, 
and  to  be  fold  to  the  bell  purwharoj*. 
J.  articles  to  buy   the  ellate  of  the 
trurtees,   and  brings  a  bill  to  ccmptl 
them  to  perform  the   centred,     '\iii 
tiulices  by  their  anfwer   cilclcJ'e  th-r 
matter  ;   the  court  will  make  no  ne* 
decree,   but  leave  tlic   former  decree 
to  be  purfued.                                  m 

Ai^:  i(n:rnt  *whcn  to  hr  perfci  uu',i  In  J^.mt 
and  -ivi:gri  not. 

A  I  III  lies  to  compel  a  fpecifc  p  rtcrin- 
ancc  of  an  award,  where   j  jt  paitf 
iLbniitting  has   receixe^l   the  money, 
in  conlideraticn  whereof  lie  is  to  con- 
vey the  elute  futd  for.  1^7 
Where  the  hulb.ind,  for  a  valuable  con- 
fideration,    covenants    that    hii  ttile 
(hall   join   witli  him  in   a   tine;  ihi< 
court  wil!   enforce  a  performance  cf 
fuch  covenant.  189 
I  Sj'Cu-,   If  it   appears   to  he   impclT-lic 
I       for  the  hufbanJ  to  procure   -.he  c«^n- 
j       currence  of  his  wife.               ibU.  {S) 
I  Difference  between  awards  10   ^ay  :no- 
I       ney,  and  10  do  any   thing  col'aieral; 
and  why  a  bill  in  equity  may  be  pro- 
per cnly  to  compel  a  [ipccihck]  per- 
Ibrmance  of  the  latter.  190 
A   bill   in  equity  lies   not  to  compel  a 
fpccifick  perlormance   of    an   r^rce- 
m.'nt   to   pay  monty  in  confjder.;tinn 
j       of    having   itilied    a    profccuiion    fi-r 
I       f colony  ;  Juusy  if  to  llop  a  prvJevUtion 
!       at  law  for  a  f.aud.                             2-g 


Undahnyul  Agrcrrn,rJ^    in    ~vhnf  Cuje  tk 
Ccut  rfjuftd  to  J'.t  orti-  a  ac 

A.  treated  for  the  marriage,  of  hii  f^s, 
and  in  the  fettlement  on  the  (on  there 
was  a  power  relervcd  to  Uuf.iihtrio 

joiniuif 
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joimure  any  wife  whom  he  fhould 
marry,  in  200/.  ptr  anmtm^  paying 
1000/.  to  ihc  Ton.  The  father  treat- 
ing about  marrying  a  fccond  wife,  the 
fon  agreed  with  rJic  fccond  wife'i  re- 
lations to  rcleafc  the  loco/.  and  did 
releafe  i{ ;  but  took  a  private  bond 
from  the  father  for  the  payment  of 
this  1000/.  Equity  would  not  fct 
afide  this  bond,  becaufe  it  would 
be  injurious  to  the  firll  marriage, 
which  being  prior  in  time  was  to  be 
preferred.  Pa^c  66 

Agreejnaits  on  Marringe. 

By  marriage  articles  money  is  agreed  to 
beinveUed  in  a  purchafe,  and  fettled 
on  A.  in  tail,  remainder  to  A.  in  fee. 
ji,  has  neither  wife  nor  ifluc,  and 
jnight  by  a  fine  only  difpofe  of  the 
lands  if  fettled ;  yet  the  court  (the 
I-K)rd  King)  would  not  order  the  mo- 
ney to  be  paid  to  A.  a  fortiori  he 
would  not,  if  there  were  either  wife 
or  iffue.  1 2 

But  note;  this  appears  to  be  contrary 
to  the  opinion  of  the  Lord  MaccUs- 
fiiU,  and  alfo  to  the  prefent  pradice. 

14  (N) 

A.  covenanted  on  his  marriage  to  lay 
out  30C0/.  in  the  purchafe  of  land, 
and  to  fettle  it  on  himfeif  in  tail,  re- 
mainder to  B.  A.  purchafcd  the 
manor  of  Z>.  with  this  30C0/.  and 
never  fettled  it,  but  fuffercd  a  reco- 
very thereof;  as  the  covenant  was  a 
lien  on  the  land,  fo  the  recovery  fuf- 
fercd thereof  difcharged  the  lien,  and 
barred  B,  of  the  benefit  of  the  cove- 
nant and  the  remainder.  17 1 

Tbe  father  tenant  for  life,  remainder 
to  the  fon  in  tail,  with  remainder 
over.  The  fon  is  an  infant,  and  on  an 
advantageous  match  being  propofed 
for  the  &n,  the  father  and  infant  fon 
join  in  marriage  articles,  and  the 
father  only  covenants,  that  within  a 
year  after  the  fon's  coming  of  age, 
the  father  and  fon  will  join  in  a  fine 
and  recovery  of  the  family  eflate  to 
feveral  nfes.  The  infant  fon  feals 
the  deed,  and  within  a  year  after  he 


comes  of  age,  joins  with  his  father 
in  a  fine  and  recovery,  b'utno  deed  to 
Ir.id  the  ufes  ii  to  be  found  ;  the  in- 
fant fon*5  felling  thefe  arricles  not 
f.^ncicnt  to  declare  the  ufcs  of  the 
(iwe  and  recovery.  Page  206 

Sir  P.  T,  tenant  for  life,  remainder  to 
his  fon  R,  T,  for  life,  remainder  to 
his  firll,  z^c.  ion  in  tail.  Sir  P.  T.  by 
indenture  tripanite  between  himfeif, 
'his  fon  R.  and  J,  S.  covenants  to 
levy  a  fine  of  the  prcmifes,  but  R, 
the  fon  only  fealed  the  deed  without 
joining  in  any  covenant ;  this  no  fur- 
render,  nor  releafe  ;  nor  confcquent- 
ly  any  deArudtion  of  the  contingent 
remainder  to  the  firll,  ^c,  fon  of  R. 

210  (N) 

1500/.  in  the  hands  of  the  wife's 
iruftees,  and  500/.  in  the  hufband's 
hands,  is  covenanted  to  be  laid  out 
in  land,  and  fettled  on  the  hufband 
for  life,  remainder  to  the  wife  for 
life,  remainder  to  the  firfl,  ^c,  fon, 
remainder  to  the  daughters,  remain- 
der in  fee  to  the  hufband.  They 
have  ifiuc  a  daughter,  the  hufband 
dies,  foon  after  which  the  daughter 
dies  before  the  purchafe  made,  and 
then  the  wife  dies  ;  the  money  fhall, 
as  hind,  go  to  the  heir  of  the  huf- 
band. 2 16 

So  money  articled  on  marriage  to  be 
laid  out  in  land,  and  fettled,  (hall 
go  as  land,  tho*  the  wife  be  dead 
without  ilTue.  217 

Money  articled  on  marriage  to  be  laid 
out  in  land,  and  fettled,  is  not  affets 
even  at  law.  r^iJ, 

Money,  part  of  which  is  the  hufband's, 
and  other  part  the  wife's,  is,  on  mar- 
riage, to  be  laid  x)ut  in  land,  and  fet- 
tled to  the  hulband  for  life,  remain- 
der to  the  wife  for  life,  remainder 
to  the  heirs  of  their  two  bodies,  and 
the  ufes  go  no  further  ^  the  heir  of 
the  hufband  fliall   have    the  whole. 

il^iJ. 

Where  money  is,  on  a  marriage,  to  be 
laid  out  in  a  purchafe,  and  lettled  to 
the  common  uies  in  a  marriage  fettle- 
ment,  adding  a  claufe,  that  the  pur- 
chafe fhall  be  made  with  the  confent 

of 
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of  the  hu/band  and  ^ife  ;  it  makes 
no  dtverfity,  though  no  con  fen  t  was 
given  to  any  purchafe  made  daring 
the  life  of  the  hufband  and  wife  :  for 
ftill  the  money  (hall  be  taken  as  land. 
Page  218 

Money  articled  to  be  laid  out  in  lands, 
and  fettled  on  hufband  and  wife  and 
iflae,  remainder  in  fee  to  the  huf- 
band, will  pafs  by  the  devife  of  a 
real  eftate,  though  the  money  was 
never  laid  out.  221 

Articles  on  marri.ige,  whereby  money 
is  agreed  to  be  laid  out  in  land,  and 
fettled,  in  default  of  ifTue  male  of 
the  marriage,  on  the  huiband's  bro- 
ther, (hall,  if  the  huiband  dies  with- 
out iffue  male,  and  leaving  only 
daughters,  be  performed  in  favour  of 
the  brother,  though  they  were  volun- 
tary, and  though  the  huiband  might 
have  barred  fuch  remainder.  223 

See  Agreement  voluntary ,  poll. 

A,  covenants  for  himfelf  and  his  heirs, 
that  he  will  purchafe  lands,  and  fet- 
tle the  fame  on  l;irafelf  for  life,  re- 
mainder to  his  wife  for  life,  re- 
mainder to  himfelf  in  fee  ;  equity 
will  compel  the  executor  to  lay  out 
the  money,  though  the  heir  is  both 
debtor  and  creditor.  224 

30,coo/.  is  covenanted  to  be  laid  out 
in  land  ;  the  money  need  not  be  laid 
out  all  together  in  one  purchafe,  but 
if  laid  oat  at  leveral  times,  it  is  fufH- 
cient.  22S 

A  freeman  of  London  compounds  with 
his  wife  for  her  cuftomary  part  befure 
marriage ;  it  ihall  be  taken  as  if  no 
wife,  and  the  hufband  (hall  h.ive  one 
half  of  the  pcrfonal  eilate  in  his  own 
power,    the  children  the  other  half. 

320 


Agreement  'voluntary. 


Any  voluntary  bond  is  good  againft  the 
executor,  though  to  be  poflponed  to 
a  fimplc  contraft  debt.  222 


Articles  on  marriage,  whereby  money 
is  agreed  to  be  laid  out  in  land,  and 
fettled,  in  default  of  i^ue  male  of  the 
marriage,  on  the  hufband 's  brother, 
fhall,  if  the  hufband  dies  without  if- 
fue male,  and  leaving  only  daughters, 
be  performed  in  favour  of  the  bro- 
ther, though  they  were  voluntary. 

Pag^zix 

An  hufband  voluntarily,  and  after  mar- 
riage, permits  the  wife,  for  her  fe- 
parate  ufe,  td  make  profit  of  sil 
butter,  eggs,  pigs,  poultry,  Cip'f.  be- 
yond what  is  ufed  in  the  fanH'y; 
out  of  which  the  wife  faves  100/. 
.which  the  huiband  borrow*-,  and  dies; 
the  court  will  allow  of  this  agreement 
to  encourage  the  wife's  frugality,  and 
the  wife  (hall  come  in  as  a  creditor 
for  the  100/.  efpecially  there  beicg 
no  deficiency  of  afTcts    to  pay  debts. 

...  537 

A.  having  a  wife  who   lived  (eparaie 

from    him,    afterwards    courted  and 

married  another   woman   who  knew 

nothing  of  the  former  wife's  being 

alive;  but  it  being  difcovered  to  tli 

fccond  wife  that  the  former  was  alite. 

A,  in  order  to  prcv:iil  v.^iih  the  fccond 

wife   to   flay  with  him,  fomc   yean 

afterwards  gave  a  bond   to  a   troftec 

of  the  fecond  wife  to  leave  her  1000/. 

at   his  death,   and  died,   not  leaving 

afTcts  to  pay  his  fimplc  contra^  debts; 

if  this  bond  had  been  given  im.T:eui- 

atcly   after  the  dilcovery,    and  they 

had  parted   thereupon,    it  had   beco 

good  ;  whereas  being  given  on   the 

afore-mentioned  confideration,  it  wis 

worfe   than  voluntary,    and    decreed 

to  be    podponed    to    all    the   fimple 

contrad  debts.  359 


3menlimcnt, 

Matters  arifing  after  filing  the  bill,  roJf 
be  charged  by  way  of  amendment  as 
well  as  fuppleinent.  351 

A  writ  of  error  in  no  cafe  amendable, 
and  why.  S'St^J 
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3uitnit^. 

I  dcvife  loo/.  per  ann,  to  my  Ton  ji, 
and  his  wife  for  their  refpcftive  lives, 
60/.  whereof  to  be  paid  to  the  wile 
for  the  fupport  of  herfclf  and  daugh- 
ter, the  remaining  40/.  to  my  foii  : 
the  fon  dies,  his  wife  fhall  have  the 
whole  100/.  prT  ann.  Page  121 

One  in  fatisfaclion  of  a  widow's  dower 
mortgaged  lands  on  condition  to  pay 
her  20 L  pa-  afinurn ;  this  being  an 
annaal  payment  fecured  by  land,  was 
held  Tiable  to  anfwer  taxes  as  the 
land  paid  ;  but  the  court  refufed  to 
make  the  annuitant  refund  in  refpe^ 
of  the  payments  which  (he  had  re- 
ceived tax  free,  and  for  which  the 
party  paying  had  omitted  to  dedud. 

128  (N) 
See  Sent. 

Where  one  by  will  charged  the  refidue 
of  his  perfonal  cftate  with  40/.  per 
emnum  to  his  wife,  to  be  paid  quar- 
terly; the  executor  was  ordered  to 
bring  before  the  mailer  fuiHcienc  in 
bonds  and  fecurities  to  be  fet  apart  to 
anfwer  this  annuity.  336 


3nn»er* 

A  defendant  cannot  demur  and  anfwer 
to  the  fame  part  of  the  bill,  for  the 
mnfwer  over-rules  the  demurrer.     80 

Where  the  plaintiff  fues  fcoth  at  law  and 
in  equity  for  the  fame  thing,  he  will 
be  put  to  make  his  eleflion  in  which 
court  he  will  proceed;  but  necJ  not 
however  make  fuch  elcdion,  till  the 
defendant  has  anfwered.  90 

One  through  great  age  being  deprived 
of  his  memory,  and  become  almoft 
JVM  com/10  J  menthf  was  admitted  to 
anfwer  by  his  guardian,  in  regard 
the  matter  in  quellion  was  but  fmall ; 
but  had  the  value  been  confiderable, 
the  wgular  way  had  been  to  have 
taken  out  a  commifDon  of  lunacy, 
aod  haye  got  a  committee  afTigned. 
^^  111  (N) 


An  infant's  anfwer  cannot  be  given  in 
evidence  againft  him,  becaufe  it  is 
not  the  anfwer  of  the  infant,  but  of 
the  guardian,  who  is  fworn,  and  not 
the  infant.  Page  2 ^^ 

But  where  a  defendant  put  in  an  anfwer 
to  a  bill  brought  by  an  infant,  who 
did  not  reply  to  it,  in  fuch  cafe  the 
anfwer  was  taken  to  be  true,  in  re- 
gard the  defendant,  for  want  of  a 
replication,  was  deprived  of  an  op- 
portunity of  examining  witneflcs  to 
prove  his  anfwer ;  and  he  oaght 
not  to  fuffer  for  fuch  omiflion  in  the 
plaintiff.  237  (N) 

^ifre  tamen. 

Baron  and  feme  defendants  to  a  bill ; 
the  feme  muft  anfwer,  though  the 
anfwer  cannot  be  read  againfl  the 
hufband,  but  may  (poflibly)  be  read 
againft  her,  if  fhe  furvives.  But  in 
no  cafe  is  the  feme  bound  to  anfwer  a 
bin  ftibjedling  her  to  a  forfeiture, 
though  the  hufband  has  fubmitted  to 
anfwer.  238 

The  defendant  pleaded  to  the  whole 
bill,  and  on  arguing  the  plea,  it  was 
ordered  to  fland  for  an  anfwer,  with- 
out faying  one  way  or  other,  whether 
the  plaintiff  might  except ;  the  plain- 
tiff not  allowed  10  except,  for  that  by 
an  anfwer  was  meant  a  fufEcient  an- 
fwer ;  an  infufficient  anfwer  being  as 
none.  239 

Why  the  anfwer  of  one  defendant  can- 
not be  read  againft  another.  311  (N) 

Where  a  corporation  aggregate  are  de- 
fendants, they  are  not  liable  to  a 
proiecution  for  perjuiy,  though  their 
anfwer  be  never  fo  falfe.  31P 

.'\  defendant  not  bound  to  anfwer  what 
tended  to  accufe  him  of  maintenance, 
or  of  buying  pretenfcd  rights  within 
32  //.  8.  cap.  9.  375 

9ppcaU 

No  appeal  lies  from  an  order  or  decree 
of  the  lord  chancellor  or  lord  keeper 

'   touching  ideotsor  lunaticks,  but  only 

to  the  king  in  council.  108  (N) 
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Lords  on  that  Point. 
An  agreement  was  figned  by  the  parties, 
and  by  confent  made  an  order  of 
court,  to  fubmit  to  fuch  decree  as 
fhould  be  made,  and  neither  party  to 
bring  an  appeal ;  yet  the  caufe  al- 
lowed to  be  re -heard.  Page  i^z 


laid  oat  in  land  with  the  confeot  of 
trullecs,  the  ceftuy  que  trujl  is  to  do 
the  firft  act,  xn^.  to  propofe  his  par- 
chafe  and  fettlement,  and  the  truftees 
are  not  previouily  to  cod  fern.  P^z^^  214 


9ppotntment«      See    Sl^eragc    atiTi   SfTets  in  Hato  0;  Cquit^.    See  alfin 


Conttibutiou. 


3pp^entice. 

Putting  out  a  child  apprentice  not  to  be 
reckoned  as  a  part  of  his  advance- 
ment. 317  (N) 

9rbtttament    anD   3rbictato^0.    See 
3b)atD* 

3rtear0  of  IBent.     See  1Bent0« 

^rtcft  of    Judgment.     See    ^tubg^ 
ment. 


2frmr. 

Buying  for  a  child  a  commiiTion  in  the 
army,  to  be  reckoned  as  part  of  his 
advancement.  317  (N) 

airtfcleo*    Sec   aigrecracrit. 


aiffcnt  auD  Confent.     See   alfo   title 
Legacy. 

Where  a  term  for  years  is  devifcd  to  A. 
for  life,  remainder  ro  R,  and  the  ex- 
ecutor alTents  to  the  devife  to  A.  this 
is  a  good  aflent  to  the  devife  over. 

12 

Where  the  hufband  for  a  valuable  con- 
fideration,  covenants  that  his  wife 
(hall  join  with  him  in  a  fine,  equity 
will  inforce  a  performance  of  the 
agreement,  on  a  prcfumption  that 
the  hufband  has  firft  gained  his  wife's 
confent  for  that  purpofe.  189 

.SVr  alfo  the  Nctc  there  fy  opined, 
3 


Cftate. 


and    {^ettonal 


A.  is   a  copyholder    in    tail,   the  lord 
grants  the  freehold  of  the  copyhold  , 
to  him  in  fee ;  the  copyhold ,  tboogb 
entailed,  is  extindl,  and  ai2'et>.  9 

One  binds  himielf  and  his  heirs  br  a 
bond,  and  mortgages  fume  lands  cf  ; 
which  he  is  feifed  in  fee  for  more  thaa 
the  value;  his  heir  has  200/.  for 
joining  in  the  fale  of  the  premiifes; 
this  200/.  is  not  a/Tecs.  10 

A  leafe  granted  to  one  and  his  heirs  for 
three  lives  is  a  real  eftate  ;  and  tboagb 
by  the  (latute  qf  frauds  it  is  made 
liable  [or  aflets]  to  pay  debts,  it  is 
only   fuch  debts   as   bind   the  heir. 

166 

Money  articl*?d  on  marriage  to  be  laid 
out  in  land,  and  fettled,  is  pot  a£ets 
even  at  law.  217 

One  pofTeffcd  of  a  term  for  years  mort- 
gages it,  and  dies,  leaving  debts, 
ibme  by  bond,  and  others  by  fimple 
contra^  ;  the  equity  of  redemptioa 
is  equitable  affets,  and  QxA\  be  lia- 
ble to  uU  the  debts  equally.  341. 

But  where  a  bond  is  given  to  B,  in  trai 
for  A.  who  dies,  the  money  dot  oa 
the  bond  (hall  be  paid  in  a  coari'e  cf 
adminiitration  :  fo  if  there  be  a  tera 
for   years   to  B^    in   truft  for   J> 

An  executor  afiigns  a  term  in  troft  :o 
attend  the  inheritance ;  the  term  is 
by  this  means  become  not  ailets  at 
law.  350 

An  advowfoQ  defcendiog  to  an  heir  is 
real  aiTets.  401 
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XarJbalUng  of  AJjfets^   and  in  ichat  Order 
Dtbis  are  to  be  paid. 

Otic  devifcs  all  his  real  eftate  in  trull 
CO  pay  all  his  dfbts  ;  the  bond  credi- 
tors recover  part  of  their  debts  out  of 
th»  perlonal  ellate  ;  the  fimple  con- 
trad  debts  (hall  be  equally  paid  out 
of  rhc  real  ellate  with  the  bond  debts, 
and  the  bond  creditors  (hall  have  no- 
thing thereout,  until  the  (implc  con- 
tract creditors  (hall  have  received  as 
much  from  the  fame,  as  (hall  make 
them  equal  in  payment  with  the  bond 
creditors.  ^^g^  323 

On  a  devife  of  lands  to  pay  debts,  a 
legatee,  whether  fpecinck  or  pecu- 
niary, (hall  be  paid  out  of  the  lands, 
if  the  fimpje  contrad  creditors  have 
exhauited  the  peribnal  edate.       ibiii. 

If  one  owes  debts  by  bond,  and  devifes 
his  lands  to  J.  S,  in  fee,  and  leaves 
a  fpecifick  legacy,  and  dies,  and  the 
bond  creditor  comes  upon  the  fpeci- 
fick legacy  for  payment  of  his  debts; 
the  fpecifick  legatee  Ihall  not  Hand 
in  the  place  of  the  bond  creditor  to 
chargfi  the  land.  324 

j1.  died  feifed  of  fome  lands  in  fee,  and 
confiderably  indebted  by  judgment 
and  fimple  contract,  and  after  the 
death  of.-^.  and  before  the  efToign  day 
of  the  next  following  term,  many  of 
the  judgment  creditors  delivered />r/ 
foiiiuU  to  the  (heriff,  and  took  the 
goods  in  execution  ;  here,  forafmuch 
as  the  judgment  creditors  by  rela- 
tion had  evided  thefe  goods  from  J. 
in  his  life-time,  (fuch  their  execu- 
tion relating  to  the  telle  of  the  writ) 
the  fimple  contra£t  creditors  were 
held  to  be  without  remedy,  and  not 
allowed  to  (land  in  the  place  of  the 
judgment  creditors,  and  be  paid  out 
of  the  land  in  proportion  as  they  had 
cjchauiled  the  perfonal  eilate.     399, 

400  (N) 


SOSgnment  anti  of  folHit  Cbings  it 
ma^  0)  ina^  not  be. 

A  contingent  intereft,  and  which  may 
be  releafed  by  the  bankrupt,  is  affign- 
^ble  by  the  commiflioners.  .Page  132 
See  alfo  IBanbrutit. 

\  man  poiTtffed  of  a  cbofc  en  a^ion  in  his 
own  right,  may  aflign  it,  though 
without  any  con(ideration.  199 

But  baron  po(refrcd  of  a  cbofe  en  a^ion 
in  right  of  his  wife«  cannot  aflign 
it  unlefs  for  a  valuable  coD(ideration> 
and  yet  he  may  releafc  it.  ibid. 

If  the  wife  has  a  judgment,  and  it  is 
extended  upon  an  elegit^  the  hu(band 
may  a(rgn  it  without  a  confideration  ; 
fo  if  a  judgment  be  given  in  truft  for 
a  feme  fole,  who  marries,  and  by 
con  fen  t  of  her  truflecs,  is  in  polfeflioii 
of  the  land  extended,  the  fau(band 
may  afiign  ox-er  the  extended  intereft  ; 
and  by  the  fame  reafon,  if  the  feme 
hab  a  decree  to  hold  and  enjoy  lands 
until  a  debt  due  to  her  i:i  paid, 
and  (lie  is  in  po(re(Iioa  of  the  land 
under  this  decree,  and  marries ;  the 
hu/band  may  allign  it  without  any 
coniideration  ;  tor  it  is  in  nature  of 
an  extent.  200 

At  common  law  if  a  man  had  granted 
a  rent  to  ^.  his  executors  and  a(rigns, 
during  the  life  of  B.  and  afterwards 
the  giantce  had  died  leaving  an  exe« 
cutor  but  no  aflignee  ;  the  executor 
ihould  not  have  had  the  rent,  in  re- 
gard it  being  a  freehold,  the  fame 
could  not  defcend  to  an  executor ; 
but  thib  is  helped  by  the  (tatute  of 
frauds.  264  (N) 

Where  the  thing  afligned  is  only  a  cbofi 
en  a^ion,  though  the  alignment  be 
without  notice,  yet  as  no  legal  edate 
pa/Tes,  qui  prior  ef  in  tsmpore,  potior  eft 
injure.  ^08 

If  there  arc  two  executors,  who  arc  alfo 
refiduary  legatees,  and  one  of  them 
for  a  valuable  confideration  afligns 
part  of  his  rejiduum  to  A,  and  after- 
wards for  a  valuable  cOBfideratioa 
afligns  his  whole  refduum  to  the  other 
executor, 
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exccator,    if  both  arc  but  chofcs  en 
nGiiM,  the  firft  rauft  take  place. 

Page  308 

Sttac^tnent.    See  jdtocefs. 

%tuivc^x.     Sec  jPelonB  i>ttt- 

lalsr?* 


9ttoine^  ant)  Aoiicito^ 

Notice  of  motion  given  by  one  not  al- 
lowed to  a£t  as  folicitor,  not  good. 

104 

An  attorney,  for  and  on  behalf  of  his 
client  the  d^efendant  promifes  to  pay 
5C0/.  to  the  plaintiff*;  this  being 
done  by  the  authority  of  the  client, 
the  attorney  is  not  liable,  but  only 
the  client ;  /ecus,  if  the  attorney  had 
no  authority  from  his  client  to  make 
this  engagement.  277 


Stto^nment* 

A  corporation  aggregate  could  not  at 
common  law  muke  an  attornment 
without  deifd,  neither  could  fuch  at- 
tornment be  on  a  condition  fubfe- 
quent.  426 

Attornment  taken  away  by  4^5  uiiin, 
cap,  16.  jtd.  9.  ibiiL 


%ttxt!i^z  anD  Contrtbution. 

One  by  will  charges  all,his  wordly  eflate 
with  his  debts,  and  dies  feilca  of  free- 
hold and  copyho!.!  eftates,  which  he 
particularly  difpoics  of  by  his  will  ; 
the  copyhold,  tho'  not  furrcndered 
to  the  ul>  A  the  will,  fhall  yet  be 
applied  :c;  the  payment  of  the  debts 
pari pnj-:i  with  the  freehold.  96 

If  I  charge  all  my  Ir.nds  with  paymeni 
of  my  debts,  and  devife  part  to  A. 
and  other  pnrt  to  B.  bSc,  the  credi- 
tors cannot  be  paid  out  of  the  lands  till 
the  mailer  has  certified  what  the  pro- 
portion is,  which  each  dcvifee  is  to 
contribute  ;    but  if  the  mader  certi- 


fies, that  the  debts  will  exhauH  the 
whole  real  eftate,  then  the  creditors 
may  proceed  againfl  any  one  devifee 
for  the  whole.  P.-r  98 

One  dies  indebted  by  bond,  and  fcilcd 
in  fee  of  divers  lands,  part  of  which 
he  devifes  to  J,  S,  and  the  other  part 
he  devifes  to  bis  heir  at  law  ;  though 
this  latter  devife  is  void   (as  to  the 
purpofe  of  making    the    heir    take 
otherwife    than   by   defcent)    yet  it 
(hews  the  teflator's  intent  that  the 
heir   (hould    have    this    land ;    aod 
therefore  (as  it  fcems)  the  land  de- 
vifed  to  y.  S.  and  the  other  lands  dc- 
vifed  to  the  heir  at  law,   (hall  coo- 
tribute  in  proportion  to  pay  the  bond 
debts.  367  (N) 

Leafe  of  a  coal-mine,  referving  rcot 
A,  the  le(rce  declares  himfelf  a  truftcc 
for  five  perfons,  to  each  a  filth.  The 
five  partners  enter  upon,  work  and 
take  the  profits  of  the  mine,  yhick 
afterwards  becomes  unprofitable,  and 
the  lefi'ee  infolvent;  decreed  that 
the  ccftuy  que  trufii  (hould  contribute 
each  one  fifth  towards  fatisfying  the 
plaintiff^  the  arrears  of  rent  that  had 
incurred  during  the  time  they  had 
concerned  themfelves  in  taking  the 
profits.  404  (N) 


A  corporation  aggregate  cannot  with- 
out deed  authorize  or  empower  a 
third  perfon  to  fcize  goods  for  their 
ufe  as  forfeited,  nor  to  enter  for  a 
condition  broken.  424,  425 


4?lxiatD  anD  3tbtttato;0. 

A  bill  lies  to  compel  a  fpeciiick  perfor- 
mance of  an  award  to  convey  an 
eilate,  where  the  party  fubmitting 
has  received  the  money,  in  confider- 
atiOQ  of  which  he  is  to  convey  the 
eft  ate  fucd  for.  187 

Diflcrence  between  awards  to  pay 
money,  and  to  do  any  thing  coUi- 
teral ;  and  why  a  bill  in  equity  may 

fee 


A  Table  of  the  Principal  Matters. 


be  proper  only  to  compel  a  perform- 
ance of  the  latter.  Page  190 

After  an  award  made,  it  is  too  late  to 
confirm  the  fubmiilion  fo  as  to  make 
it  good  within  the  a6l  of  9  £5*  10  /^.  3. 
cap.  15.  361 

A  party  fubmitting  to  an  award,  defircd 
the  arbitrator  to  defer  making  his 
award  until  he  (hould  fatisfy  him  as 
to  fome  things  which  the  arbitrator 
took  to  be  againft  him:  tho*  this  was 
within  two  or  three  days  before  the 
time  for  making  the  award  was  out, 
yet  the  requell  net  being  complied 
with,  the  award  was  held  ill.        361 


ANe  exeat  regnum  ought  not  to  be 
granted  where  the  demand  is  in- 
tirely  at  law ;  for  there  the  plainiiit  has 
bail,  and  he  ought  not  to  have  double 
bail,  both  at  law  and  in  equity.    314 
See  al/o  the  note.  ibid. 


Sank  of  tfnslaiiD  ann  Sanb  Hioteo. 

One  with  lemon  juice  takes  oat  a  re- 
ceipt written  on  the  infide  of  a  bank 
note,  but  called  an  indorfement ;  this 
held  to  be  rafmg  an  indorfement  with- 
in the  8  ^  9  /<^,  3.  cap,  19.  feQ.  36. 
and  to  be  felony  without  clergy    419 


IBanftruptg. 

On  a  joint  commiflion  againfl  two  part- 
ners bankrupts,  the  feparate  credi- 
tors, though  they  have  taken  out  fe- 
parate commifiions,  (hall  yec  be  at 
liberty  to  come  in  to  oppofe  the  al- 
lowing of  the  certificate.  23 

Where  two  partners  are  bankrupts,  and 
a  joint  commiffion  is  taken  out  againil 
them,  if  they  obtam  an  allowance  of 
their  certificate,  this  will  bar  as  well 
their  feparate,  as  their  joint  debts, 

.    aqd  io  vice  ver/4.  24 


On  a  joint  commifSon,  the  joint  credi- 
tors are  firft  to  come  in  on  the  part- 
nerfhip  effects,  and  if  there  remains 
a  furplus,  then  the  feparate  creditors 
are  to  be  admitted.  Page  25 

A  contingent  intereft,  or  poflibility  in  a 
bankrupt,  is  affignable  by  the  com* 
miffioners ;  as  where  a  devife  was  to 
fuch  of  the  children  of  if.  as  (hall  be 
living  at  his  death  ;  A.  had  ifluc  B. 
who  becoming  a  bankrupt,  got  hb 
certificate  allowed;  this  contingent 
interell  held  liable  to  the  bankruptcy 
[and  afftgnablej  for  as  much  as  the 
fon  in  the  father's  life-time  might 
have  releafed  it.  132 

Though  the  affignee  of  the  elFe£^s  of  a 
bankrupt  claims  under  an  a£l  of  par- 
liament, yet,  as  the  flatutt  of  limita* 
tions  might  be  pleaded  againft  the 
bankrupt,  by  the  fame  reafon  it  is 
pleadable  againil  fuch  affignee.     144 

One  not  in  debt,  nor  then  a  trader^ 
makes  a  voluntary  fettlement  on  a 
child,  and  afterwards  becomes  a  tra- 
der and  a  bankrupt:  this  fettlement 
not  liable  to^he  bankruptcy.        298 

If  A.  and  B.  joint  traders,  become 
bankrupts,  and  there  are  joint  and 
feparate  commiflions  taken  out  againft 
them,  and  A.  and  B.  before  the 
bankruptcy,  become  jointly  and  fe* 
verally  bound  to  J,  S.  J.  S.  may 
e\e€t  under  which  commiifion  he  will 
come,  but  (hall  not  come  under  botli. 

.  .  ,  405 

But  if  two  joint  traders  owe  a  partner- 

(hip  debt,  and  one  of  the  partners 
gives  a  bond  as  a  collateral  fecurity 
for  payment  of  this  debt;  here  the 
joint  debt  may  be  fued  for  by  the 
partnerihip  creditors,  who  may  like- 
wife  fue  the  bond  given  by  one  of 
the  traders.  408 


Baniihment  cannot  be  but  by  a6l  of 
parliament.  38 

Sarsains  Catc^fns.   See  tftiv. 
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atlB  jFeme.      See  alfe  Jgret- 
mtnts  on  Marriage. 


1/  money  be  devifed  to  an  infant  daugh- 
ter, who  marries,  the  court  may  re- 
fir4  helping  the  hufband  to  the  mo- 
ney, aniefs  he  makes  a  fuitable  fet- 
tkmeot.  Pagf  12.  202 

Where  the  hu/band  was  attainted  of 
lelony,  and  pardoned  on  condition 
of  tranfportation  ;  and  the  wife  af- 
terwards became  intitled  to  fome  per- 
gonal eftate  as  orphan  to  a  freeman 
of  London ;  this  peifonai  eftate  decreed 
%6  belong  to  the  wife  as  to  a  feme 
ibie.  37,  38 

Inftances  where  a  feme  covert  having  a 
feparate  eltate,  has  been  fued  in  re- 
fped  thereof  as  a  feme  fole.    38  (N) 

The  cttftody  of  a  lunatiik  may  be 
granted  to  a  feme  covert,  though  (he 
be  not  /L«  jurlsy  but  under  the  power 
of  her  hufband.  111  (N) 

Wh^re  the  hufband,  for  a  valuable 
confjderation.  covenants  that  his  wife 
Ihall  join  with  him  in  a  fine;  equi- 
ty will  enforce  a  performance  of  fuch 
covenant.  1 89 

But  if  it  can  be  made  appear  to  have 
been  impoifible  for  the  hufband  to 
procure  the  concurrence  of  his  wife 
(as  fuppofe  there  arc  diftcrcnccs  be- 
tween them)  and  the  hufoand  cfiers 
to  return  all  the  money  wiih  intercrt 
and  colls :  ^  If  under  ihcle  cir- 
cumftances  the  huiband  would  not  be 
excufed?  ibU.  (N) 

Baron  poflViTed  cf  a  cIjoJc  en  adhn  in 
right  of  his  wife,  may  allign  it  for  a 
valuable  confideration  ;  jecus  if  there 
be  no  confideration.  199 

In  all  cafes  where  a  hufband  makes  a 
fettlement  on  his  wife  in  confidera- 
tion of  her  fortune  ;  the  wife's  por- 
tion, though  conMing  of  chofcs  en 
atiion^  and  though  there  be  no  par- 
ticular agreement  for  that  purpofc,  is 
looked  on  as  purchafed  by  him,  and 
will  go  to  his  executors.        ibid.  (N) 

If  the  wife  has  a  judgment,  and  it  is 
extended  on  an  elegit ^   the  hufband 


may  affign  it  withdot  a  eoniideratkm ; 
fb  if  a  judgment  be  given  in  tmft  for 
a  feme  foje  who  marries,  and  by  con- 
fen  t  of  her  tmflees  is  in  pcifefficn  of 
the  land  extended,  the  hufband  may 
aflign  over  this  extended  interefl; 
and  by  the  fame  reafon,  if  the  frme 
has  a  decree  to  hold  and  enjoy  lands, 
until  a  debt  due  to  her  is  paid,  and 
fhe  is  in  pofTeifion  of  the  land  onder 
this  decree,  and  marries  ;  the  huf- 
band may  aflign  it  without  any  con- 
fideration ;  for  it  is  in  nature  of  an 
extent.  Pagt  200 

Baron  and  feme  are  defendants  to  a  bill; 
the  feme  mull  anfwcr,  though  the  an- 
fvver  cannot  be  rc;;d  againti  the  iiaf- 
baud,  but  may  (poiiibly)  be  read 
againll  her,  if  Ihe  furvives.  238 

But  in  this  cafe  the  feme  is  not  bouad 
to  anfwer  the  bill,  if  tending  to  fub- 
jeft  her  to  a  forfeiture,  though  the 
hufband    has  fubmitted     to    anfwer. 

Where  the  wife  fues  the  hufband  for  a 
fpecifick  performance  of  her  marriage 
articles,  and  that  he  Aay  fettle  fu;h 
ana  luch  lauds  on  her  for  her  join- 
ture ;  it  is  no  bar  to  her  demand, 
that  ilie  ha>  eloped  with  an  adulterer; 
much  lelJs  if  ihia  be  not  by  the  huf- 
band put  in  ifi'uc  in  the  caufe.       269 

A  precedent  ciied,  wheje  a  reconcilia- 
tion by  the  hulb.ind,  after  the  wife's 
going  away  with  the  adulterer,  b 
fj^ecially  plciided,  and  the  plea  al- 
lovved.  273  (N) 

In  the  cafe  of  a  divorce  a  men/a  ^  thtir\ 
baron  and  feme  live  feparately,  and 
the  wife  h.is  a  child  ;  thi;>  is  a  bdf- 
lard  ;  for  the  court  will  intend  obe- 
dience has  been  paid  to  the  fentencc 
during  this  time.  But  if  in  the 
cafe  of  a  voluntary  feparation  a  child 
is  born,  this  is  legitimate,  ^em:^ 
where  the  jury  find  the  huiband  has 
had  no  accefs  to  his  wife.  275 

Articles  to  fettle  lands  in  jointure,  are 
in  nature  of  an  attual  jointure,,  which 
is  not  forfeited  by  elopement,  like 
dower.  276 

Why  a  hufband  does  not  forfeit  his 
tenancy  by  the  cuncfy  on  leaving  his 

wife 
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wife  and  living  in  adultery,  as  a 
wife  forfeits  her  dower  by  elopement. 

Page  tj6 

An  hnfband  voluntarily,  and  after  mar- 
riage, allows  the  wife,  for  her  fepa- 
rate  ufe,  to  make  profits  of  all  butter, 
^SS*»  P'S^5»  poultry  and  fruit,  be- 
yond what  is  ufcd  in  the  family  ;  out 
of  which  the  wife  faves  loo/.  which 
the  hufband  borrows,  and  dies;  the 
court  ailo>ved  of  this  agreement  to 
encourage  the  wife's  frugality,  and 
the  wife  admitted  to  come  in  as  a 
creditor  for  this  loo/.  efpecially 
there  being  no  dcfedt  of  aflets  to  pay 
debts.  337 

So  where  the  huflband  agreed  that  the 
wife  (hould  take  two  guineas  of  every 
tenant  that  renewed  a  leafe  with  the 
hufband,  beyond  the  fine  which  the 
hutband  received ;  this  was  allowed 
to    be  the   wife's   feparate    money. 

339 
jf,  having  a  wife  who  lived  feparate  from 
him,  afterwards  courted  and  married 
another  woman  who  knew  nothing 
of  the  former  wife's  being  alive;  but 
it  being  difcovered  to  the  fecond  wife 
that  the  former  was  living,  J.  in 
order  to  prevail  on  the  fecond  wife  to 
flay  with  him,  fome  years  afterwards 
gave  a  bond  in  truft  for  the  fecond 
wife,  to  leave  her  looo/.  at  his 
death,  and  died,  not  leaving  afTets  to 
pay  his  fimple  contract  debts;  de- 
creed, that  this  bond,  as  it  was  given 
-  on  an  illicit  confideration,  and  con- 
fequently  worfe  than  a  voluntary 
bond,  fhould  be  poftponed  to  all  the 
fimple  contrafl  debts ;  though  bad  it 
been  given  immediately  on  the  dif- 
covery  that  the  firfl  wife  was  alive, 
and  they  had  parted  tberenpon,  it  had 
been  good,  as  given  on  a  jufl  confi- 
deration. i6iJ, 
The  equity  of  redemption  comes  to  a 
feme  covert,  againft  whom  and  her 
bufband  a  bill  is  brought  to  foreclofe; 
the  feme  covert  fhall  be  foreclofed 
abfolotely,  and  fh^Il  have  no  time  to 
fliew  caafe  after  the  death  of  her 
Jiofband.  352 


Hnfband  on  marriage  fettles  100/.  per 
annum  pin-money  in  trufl  for  the 
wife,  for  her  feparate  ufe,  which  be- 
comes in  arrear,  and  then  the  huf- 
band gives  the  wife  a  legacy  of  500/. 
after  which  there  is  a  further  arrear 
of  pin-money,  and  then  the  hufband 
dies;  this  legacy  being  greater  than 
the  debt,  decreed  even  in  the  cafe  of 
a  wife,  to  be  a  fatisfadon  of  the  ar- 
rears of  pin-money  dae  before  the 
making  of  the  will.  Page  353 

Where  pin -money  is  fecured  to  the  wife 
and  the  hufband  finds  her  in  clothes 
and  qeceffaries;  this  is  a  bar  at  to 
any  arrears  of  pin-money  incurred 
during  fuch  time.  355 

A  donatio  caufd  mortis  may  be  from  a 
man  to  his  wife.  357 

A  woman  indebted  dumfolaj  marries, 
and  brings  a  portion  to  her  hufband* 
and  dies ;  equity  will  not  help 
the  creditor  againfl  the  hufband  to 
the  value  of  what  he  received  with 
his  wife.  409 

So  on  the  other  hand,  where  a  woman 
indebted  dumfola^  marries,  and  brings 
no  portion  to  her  hufband,  againfl 
whom  judgment  is  recovered  for  fuch 
debt,  and  then  the  wife  dies;  equity 
will  not  relieve  the  hufband  againfl 
the  judgment.  412 


IBaSarli. 

One  having  a  baflard,  leaves  a  perfonal 
eftate  to  her  executor  in  truft  for  the 
baflard,  who  dies  inteflate  without 
wife  or  ifTue.  The  executor  brings  a 
bill  againfl  one  who  has  part  of  this 
perfonal  eflate  in  his  hands.  The 
defendant  demurs,  becaufe  the  at- 
torney general  and  the  adminiflrator 
of  the  baflard  are  not  parties;  de- 
murrer difallcwed,  for  that  the  ex- 
ecutor has  the  legal  title,  and  confe- 
quently  may  fue  for  the  eflate.*       33 

A  baflard  dies  inteflate  without  wife 
or  ifTue;  the  king  is  intitled,  and  the 
ordinary  of  courfe  grants  adminiflra- 

tion 
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tk)n  to  the  patentee  or  grantee  of  the 
^  crown.  Fagt  3  3 

church  leafc  for  three  lives  is  granted 
CO  a  badard  and  his  heirs,  who  dies 
without  i/Tue  and  inteftate;  Su-  Shall 
this  leafe  go  to  the  adminiltrator  of 
the  baft;.d  or  to  the  crown;  or  does 
it,  Qoc  ^eing  within  theiilatuce  of 
irauds  nnd  perjuries,  remain  liable 
to  occupancy  at  common  law,  or  is 
^the  leflbr  intitled?  33,  3+  (N) 

the  cafe  of  a  divorce  a  menja  id  thoro^ 
baroo  and  feme  live  feparately,  and 
the  wife  has  2  child ;  this  is  a  baAard ; 
fcr  the  court  will  intend  obedience 
has  been  paid  to  the  fentence  during 
this  time ;  but  if  after  a  voluntary 
leparation  a  child  is  born,  it  will  be 
legitimate,  unlefs  the  jury  find  the 
Hufband  had,  during  that  time,  no 
accefs  to  his  wife.  275 

IBettefit  of  Cletj?.    See  CUrsf. 


IBfU  in  ®4Uit?. 

Who  mujl  he  parties.     See  )dattlCil« 
JJ/i/  to  perpmate   Tefiimony.     Sec  Cb(» 

t^encf. 

In  'what  Cafes  a  Bill  is  or  is  not  f  roper. 

A^  bill  will  not  lie  for  a  tenant  to  be  re- 
lieved out  of  the  arrears  of  rent,  for 
the  taxes  which  the  tenant  had  paid 
on  account  of  rent  referved  to  a  chari- 
ty, that  appeared  to  be  exempted 
from  taxes.  128  (N) 

So  where  one  had  an  annual  payment 
fecured  on  land,  which  annuity  was 
held  liable  to  anfwer  taxes  in  propor- 
tion as  the  land  paid;  it  was  held  a 
bill  would  not  lie  to  make  the  annui- 
tant refund  in  refpedt  of  the  payments 
iie  had  received  tax  free,  and^  for 
which  the  party  paying  had  omitted 
to  dedudl.     .  /3/^/.  (N.) 

A  bill  is  brought  by  a  lord  of  a  ma- 
nor to  recover  a  fine  for  a  copy  hoi  J, 
on  a  fuggeftion  that  the  defendant 
was  admitted  by  attorney,  but  fome- 


times  pretends  the  attorney  had  no 
authority  to  make  fuch  admittance; 
the  defendant  anfwers  as  to  part,  but 
demurs  a»  to  relief;  demurrer  allow- 
ed. Page  148 

Lord  brings  a  bill  againft  a  tenant  to  re- 
cover a  quit-rent,  allcdging  that  the 
land  out  of  which  the  quit-tent  iiTiies, 
by  reafon  pf  the  unity  of  pofTeflioii 
with  other  lands,  is  not  known  ;  the 
defendant  anfwers  as  to  dilcovery, 
and  demurs  as  to  relief;  the  demurrer 
allowed.  1^^ 

Quaere  tamen, 

A  fmglc  copyholder  is  not  relievabic  in 
equity  for  an  excelLvc  fine;  (that 
being  determinable  by  a  jury)  but, 
to  avoid  multiplicity  of  fuits,  fevcra! 
copyholders  may  join  to  be  relieved 
againfl  a  general  fine  that  is  excei&ve. 

'57 

A  bill  lies  to  compel  a  fpecific  per- 
formance of  an  award  to  convey  an 
eftate,  where  the  party  fubmitting 
has  received  the  money,  in  confider- 
ation  whereof  he  is  to  convey  the 
cllatc  fued  for.  187 

Where  the  hulband,  for  a  valuable  con- 
fideration,  covenants  that  his  wife 
fliall  join  with  him  in  a  fine;  thb 
court  will  enforce  a  performance  of 
fuch  covenant.  189 

Diirerencc  between  awards  to  pay  money 
and  to  do  any  thing  (follaieral;  and 
why  a  bill  in  equity  may  be  proper 
only  to  compel  a  performance  of  the 
larter.  190 

Though  a  bill  in  equity  lies  to  recover 
a  fmall  quit-rent,  yet  it  ought  to  ap- 
pear that  the  plaintiff  has  no  remedy 
for  the  fame  at  law;  as  where  the 
lands  out  of  which  it  is  claimed  are 
uncertain,  or  the  days  on  which  the 
fame  is  payable,  are  uncertain  alfo. 

256,257 

Lord  of  a  manor  bnngs  a  bill  againll 
a  tenant  to  hold  a  down  belonging  to 
the  manor,  difcharged  of  a  right  of 
common  thereto;  this  an  improper 
bill,  in  regard  the  plaintiff  may  by 
the  fame  reafon  bring  a  feparatc  bill 
againfl  every  tenant  of  bis  manor 
making  the  like  claim.  157 

A  bill 
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A  bill  in  equity  lies  not  to  compel  the 
performance  of  an  agreement  to  pay 
money  in  con fi deration  of  having 
ilifled  a  profecution  for  felony;  /ecus 
if  to  ftop  a  profecution  at  law  for  a 
fraud.  Page  2jg 

Where  a  title  depends  on  the  words  of 
a  will;  this  is  as  properly  determin- 
able in  equity  as  by  a  judge  and  jury 
at  Nifi  Prius,  296 

A  bill  will  lie  to  fee ure  the  benefit  of  a 
contingent  interell  dcvifcd  over;  and 
in  fuch  cafe  the  colls  (hall  be  paid  out 
of  the  affets  of  the  teftator,  who  by  his 
will  h.is  occsfioncd  the  difficulty.  303 

The  bill  charged,  by  way  of  amciid- 
xnent,  matters  which  arofe  after  the 
filing  of  the  bill ;  and  held  this  might 
be  done  either  by  way  of  fupplcment 
or  amendment.  35  1 

A  bill  lies  to  compel  the  delivery  of  an 
altar  piece,  or  other  curioUty,  in 
fpecie.  390 


/«  I'Jmt  Caft  Equih-  ivi/l  or  zciil  not  ^raut 
Relief  on  M.t'mn  or  Ptlition^  and  where 
it  zvill  fut  the  Party  to  brin^  his  Bill. 


A  decree  gained  by  fraud  may  be  fet 
afidf;  by  petition.  1 1 1 

The  right  of  guardianihip  of  a  child  is 
not  to  be  determined  in  fo  fummary 
a  way  as  on  petition,  and  without  a 
bill,  any  more  than  the  court  on  a 
bare  petition  could  order  a  trullce  to 
deliver  over  pofleflion  of  the  truil 
eflate  to  the  cefti^  que  trufi.  By  the 
Lord  King,  154 

Qiisere  tamen ;  and  fee  the  Cafe  •fMr, 
J,  Eyre  I'erfus  the  Countefs  of  Shaftf- 
bury,  and  the  Precedents  there  cited. 
Vol.  2.  1j8. 


Bill  amended  and  fupplcmentpl. 
9menl)ment. 


See 


Bill  of  Revivor.    See  alfo  Abatement. 

If  the  defendant's  time  for  aniwering  be 
oat|  the  court  will  order  proceedings 


to  be  revived.  So  though  the  defend 
ant  by  his  anfwer  infifts  that  th* 
plaintiff  is  not  intitled  to  revive;  for 
this  ought  to  be  (hewn  either  by  plea  or 
demurrer;  but  if  in  fuch  cafe  it  appears 
that  the  plaintiff  had  no  title  to  re- 
vive, he  cannot  have  a  decree.  P.  34S 

Bill  cf  Review. 

If  a  decree  be  obtained,  and  inroTled^ 
fo  that  the  caufe  cannot  be  reheard, 
then  there  is  no  remedy  but  by  bill 
of  review,  which  muil  be  on  error 
appearing  on  the  face  of  the  decree 
or  on  fome  new  matter,  as  a  releafe^ 
or  a  receipt  difcovered  fince.         371 

Bi-l  to  examine  Witneffes  in  perpetuam  rtt 
memoriam.     See  ?<ItitnelIe0. 

Lis  pendens, 

Ac^s  of  the  court,  as  the  commitment 
of  a  wardfhip,  and  in  a  caufe  then  de- 
pending, to  be  taken  notice  of  hf 
evwy  one  at  his  peril,  in  the  fame 
manner  as  a  Lis  pendens.         1 17,  54J 

HSoBV  IdoUtiC.     See  Co|90|atiotu 


9ont)6  0^  ^blfgatfons,  tBben  alloloei 
anD  lo^en  not  aliolseB  in  Cquitp. 

A.  treats  for  the  marriage  of  his  (on, 
and  in  the  fettlement  of  the  fon  there 
is  a  power  referved  to  the  father  to  join- 
ture any  wife  whom  he  (hall  maiTy,  ia 
200/.  pet  annum,  paying  loco/.  ti» 
the  fon.  The  father  treating  about 
marrying  a  fecond  wife,  the  fon  a- 
grecs  with  the  fecond  wife's  relation! 
to  releafe  the  1000/.  and  does  releafe 
it,  but  takes  a  private  bond  from  the 
father  for  the  payment  of  this  loco/. 
equity  will  not  fet  afide  this  bond, 
becaufe  it  would  be  injurious  to  the 
firll  marriage,  which  beiog  prior  ia 
time  is  to  be  preferred.  66 

A  father  intrufts  his  heir  apparent,  then 
an  infant^  to  the  c«u:e  of  a  fcrvati:  ^ 

die 
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the  heir  comes  of  age;  the  fervant 
takes  a  bond  from  the  heir,  which 
bond  is  fecreted  from  the  father,  and 
the  heir  has  rot  wherewithal  to  pay 
the  bond ;  equity  will  let  afide  the 
bond  as  obtained  by  fraud  and  a 
breach  of  truft.  Pa^i  \z() 

Bnt  where  a  weak  man  gives  a  bond  ; 
if  it  be  attended  with  no  fraud  or 
breach  of  trnft,  equity  will  not  fet 
afide  the  bond  only  for  the  weaknefs 
of  the  obligor,  if  he  be  cQmpoi  mtnth. 

The  having  been  in  drink,  is  not  any 
reafon  to  relieve  a  man  againii  at«y 
[bond  or]  deed  or  agreement  gained 
from  him  when  in  thofe  circuni- 
ilances;  for  this  were  to  cncour^igc 
drankennefs;  y?r///,  if  thro'  the  ma- 
nagement or  contrivance  of  him  who 
gained  the  bond,  iSc.  the  pajty 
from  whom  it  was  gained,  was  dniun 
in  to  drink.  it':!.  (N) 

Any  voluntary  bond  is  good  again  ft  the 
executor,  though  lo  be  poltponed  to 
a  fimplc  con  trad  debt.  222 

A  bond  is,  prima  J'tule  gocd  evidence 
of  a  debt;  but  in  cafe  fraud  appears, 
the  obligee  ought  to  prove  adual 
payment  of  the  confideration.       289 

One  being  caught  in  bed  with  another's 
wife,  gave  the  hufband  who  caught 
him,  and  was  about  kill  him,  a 
note  for  ico/.  payable  at  a  certain 
time.  After  which  the  money  grow- 
ing due,  he  who  gave  the  note,  cx- 
cufing  payment,  gave  his  bond'  for 
the  money ;  had  the  matter  refled 
folely  on  the  note  which  was  thus 
gained  by  a  man  armed  from  one 
naked,  and  by  durefs,  (notwith- 
ilanding  it  happened  to  be  giv^n  in 
fatisfadion  for  the  greatcll  injury) 
equity  would  have  relieved ;  but 
when  the  party  had  afterwards  coolly, 
and  without  any  pretence  of  fear, 
(sTc*.  entered  into  a  bond  to  the  huf- 
band,  he  thereby  himfelf  afcertained 
the  damages,  and  was  not  intitled  to 
relief.  294  (N) 

J,  having  a  wife  who  lived  feparate 
from  him,  afterwards  conrted  and 
married  another  woman  who  knew 


nothing  of  the  former  wife*s  being 
alive;  but  this  being  dif<.overcd  to 
the  fccond  wj/c,  .-1,  in  order  to  pre- 
vail  on  her  to  l!ay  with  him,  gave  i 
bond  to  her  truftec  to  leave  her  1000/. 
at  his  death,  and  afterwcrdi  died, 
not  leaving  aflets  to  pay  hi*  fimplc 
contract  debts;  had  this  bond  been 
given  immediately  00  the  ditcovery, 
and  they  had  parted  thereupon,  the 
bond  had  been  good  ;  or  had  it  been 
given  to  the  lecond  wife  as  a  recom- 
pence  lor  the  injury  done  her,  and 
ihc  had  upon  that  left  him;  but  in 
regard  it  was  given  after  the  fccond 
v.ife  knew  the  fcrmtr  was  living, 
this  wiib  decreed  to  be  worfe  than  a 
voluntary  bond,  bccaule  given  on 
an  unlawful  confideration,  snd  to 
be  pouiX)ned  to  debts  by  fixrple  coa- 
tr*iCc.  Pacrc  3^9,   340 

A  bond  is  given  to  B,  iu  trufi  for  .i , 
who  dies;  the  money  due  en  the 
bond  ll^ail  be  paid  in  a  courfe  of  an- 
minitlration.  34.2 

There  cannot  be  a  g^fc  of  a  bond  by 
way  of  Mnatio  czij'a  ^ncuis.  it  being 
merely  a  chojc  en  action^  that  will  not 
pais  by  the  delivery,  but  mull  be 
fued  in  the  name  of  the  executor. 

A,  by  his  intcreft  with  the  commiffionen 
of  excifc,  gets  an  olnce  in  that  branch 
of  the  revenue  for  B,  who  in  confi- 
deration thereof  gives  a  bond  10  A. 
to  pay  him  ^ol.  per  amnum  as  long 
as  B.  enjoys  the  place ;  equity  will 
relieve  againft  the  bond.  391 

IRMt^  Co;  ^arriagr  li&roluigc.    Sec 
i^anrtage. 

Where  lands  of  the  nature  of  Bcttmgb 
E'^gl.Jh  are  in  lettlement,  the  un fettled 
icveriion  continues  as  part  of  the  old 
crtate,  and  friall  defcend  in  Borwm^h 
Engli/b  as  before.  63 

16?clurs.    See  jfaSto^s. 
IBonuns  in  t()c  lldnTi.   SeeClerin!!- 
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Caption  of  a  finz.    See  Hitiz^ 


Ccruintp. 

HERE  a  party  charges  his  ad- 
vtrrfary  with   any  thing  crimi- 
nal, it  ought  to  be  (hewn  with  great 
plainncfe  and  certainty.        Pa^e  2j6 


w 


Ccttificatc  of  9anbrupt0.  See  t?anb> 
tuptd. 

Certificate  of  ti)e  CuQom  of  XrOntK)n 

tlV  t\)C  iScC0;Dcr.     See  HoilDOIl- 

Ccnificnte  (o^  iSepo^t)  of  a  fl^aQcr 
in  CQanccru*     ^(^^'  ^a(ter*6  iSe^ 

C^rtio^art.    S.^e  mxitB. 


Xoit)  Cbanccllo?  oi  f.o^D  ftccper. 
See  moic  title  Courc  of  Ct)aiuerF^ 
and  3urirt)iSiou. 

Lord  Chancellor  or  Lord  Keeper  deter- 
mines in  matters  relating  to  ideocy 
or  lunacy,  not  as  Chancellor,  (jfc. 
but  by  virtue  of  a  royal  fign  manual. 

io»  (N) 


Ct^arir?  anD  Cbarttable  ^fc0.    See 

alio  poo^ 

One  feifed  in  fee  of  a  manor  grants  a 
rent  in  fee  out  of  it  to  a  charity  for 
the  fupport  of  fevcral  poor  perfons, 
fend  afterwards  grants  the  manor  to 
J.  S.  in  fee ;  the  nomination  of  the 
poor  pcrfoDs  belongs  to  the  heir  of 
the  grantor,  and  does  not  go  with 
the  manor.  145 

A  man  founds  a  charity  for  alms-houfes ; 
the  founder  has  a  right  of  nomination 
of  thefe  alms  people,  but  may  for- 
feit it  by  a  corrupt  or  improper  nomi- 
nation of  fuch  as  are  not  fit  objefls 
of  the  charity,  or  by  making  no 
nomination  at  all;  but  this  neglefl 
of  nomination  mull  be  after  fuch  time 


as  the  founderi  i^c,  have  h»d  notice 
of  the  vacancy,  and  without  proof 
of  fuch  notice,  it  is  no  fault.     Pagit 

146  (N) 
Charity  to  thofe  perfons  that  are  com- 
monly   called    diflenting    miniflers, 
good.  J46 


Cbilti.     See  jratl)Ct  anl»  4CbU^. 

The  father  the  only  judge  of  what  Is  a 
proper   advancement  for    his  child. 

aSs 


Clergt>  ant)  tii)€  benefit  tl^ttU. 

By  the  ancient  common  law  q^  Enghnndy 
whoever  had  abjured  the  kingdom  oa 
account  of  felony  committed  by  him, 
if  he  did  not  depart  Uraightway,  Of 
being  gone,  did  return  without  li- 
cence, he^  had  judgment  to  be  haig- 
ed,  except  he  was  a  clerk,  and  ihea 
he  had  his  clergy.  39  (N) 

In   caffs   within   benefit  of  clergy,  the 
(latute  of  5  Amia^^  takes  away  read- 
ing,   and    provides   that    the   partf  , 
fhall  be  punished  as  a  clerk  ^convift. 

The  ordinary  never  adled  as  a  judge, 
but  as  a  miniftcr  only,  on  the  allow- 
ance of  clergy  444. 

What  is  meant  by  a  clerk  convict,  and 
how  fuch  a  one  is  to  be  punifhed  by 
i8£//2.  ibid. 

The  original  of  benefit  of  clergy,  the 
manner  of  trial  of  clerks  convict 
before  the  ordinary,  together  with 
the  ill  cbnfequences  attending  it.  447 

The  advantages  that  accrued  to  the 
party,  in  cafe  upon  the  yial  he  was 
found,  not  guilty.  44S 

What  were  the  confequen-es  of  deliver- 
ing over  a  clerk  convi.t  to  the  ordi- 
nary ahfque  purgationefiuitmla.     Hi  J, 

Purgation  taken  away  by  1 8  £/.  buc 
the  offender  liable  to  be  coniiou* 
ed  in  prifon  for  any  time  not  ex- 
ceeding a  year,  if  the  judge  who 
tried  hiin  thinkft  fit.  449 

Huw 
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How  the  words  of  iS  EUz.  which  ex- 
prefs  nothing  of  a  pardon,  came  to 
be  condraed  as  fuch.  Page  450 

Burning  in  the  hand  where  the  offender 
is  admitted  to  his  clergy,  notwith- 
flanding  what  is  allerted  by  the/ lord 
Coir  to  the  contrary,  is  part  of  the 
judgment,  as  appears  from  cotempo- 
rary  reporters,  as  alfo  from  later  au- 
thorities. 45  I 

In  whut  cafes  the  ftat  4  Geo.  1.  caf.  9.  in 
the  nxm  of  burning  in  the  hand, 
fub.1i:u:^'3  tnnr'H.ir'ition  ;  nnd  how 
the  .'/«?r  i.i  to  I.:  u^^krfiood  ijy  way 
of  c:  .-.^•t'^?  jrcccdent  to  a  ftatute 
pard  ri,  in  'i?'.'?  manner  as  the  for- 
mer u\>v  by  iSis7/z.  459 

By  18  -'.7/i  tY7/.  7.  a(^u:;l  burning  in 
the  hand,  as  uelJ  ;»s  the  allowance  of 
clergy,  war  n^cefTary  to  difcharge  the 
prifoner  from  felony;  and  therefore, 
if  before  4  Geo.  1.  tV7^.  11.  an  offen- 
der, afrcr  clergy  alloued,  had  ofcapcd 
before  he  had  been  burnt  in  :hc  hand, 
he  would  have  contiuu..\l  a  felon; 
and  aftranger  by  unlawfully  receiving 
him,  t^c,  might  have  become  accef- 
fary  to  his  felony  ahcr  the  fa6t.  487 

Where,  by  the  delay  or  doubt  of  the 
court,  a  prifoner  corivid>c?d  of  man- 
flaughter  has  no  opportunity  of  de- 
manding his  clergy,  or  if  he  has  dc- 
manded  it,  and  the  court  (hould 
make  no  record  of  it,  thi»  on  its 
being  pleaded  and  fhewn  fpecially, 
ihall  nut  turn  to  the  prejudice  of  the 
prifoner.  489 

Alterations  made  by  4  Geo,  1.  cap.  11. 
for  tranfportation  of  felons,  where- 
by the  judgment  of  tranfportation, 
with  regard  to  perfons  convided  of 
clergyable  felonies,  is  plainly  and 
clearly  put  only  in  the  place  of  the 
judgment  for  burning  in  the  hand 
not  in  the  place  of  aflual  burning. 


Commiflioft.     See   alfo  IDepcOtfon, 
e%amituition,  mitnttB. 

A  commiflion  being  granted  to  examine 
mtncOetztJlgUrs,  the  plaintiff  died^ 


by  which  in  flri£loers,  the  foit  abated, 
but  the  witnef&s  wereezamiaed  there 
before  notice  given  to  the  commif- 
fioners  or  witnefles  of  the  plaintif 's 
death;  the  examination  held  regular, 
though  one  of  the  witneffes  were  yec 
living.  Page  195 

Wimeffes  examined  in  a  comroiffioa 
after  the  deoiife  of  the  crcwn,  bot 
before  notice  thereof,  to  be  indided 
of  perjury,  if  they  fwear  falfe.     196 

After  the  defendant  has  been  examined 
en  interrogatories^  and  publication 
paffed,  the  plaintiff  ought  not  to 
have  a  commiflion  to  examine  wit 
neffes  in  order  to  falfify  the  defend- 
ant's examination;  this  tending  (o 
multiply  caufes,  and  to  make  tkem 
endlels.  413 

Commfttcc.    See  3l^€0t. 

Common  IBecobct^.    See  Sccobrrr 

Common  deal.    See  Co;po^tion. 


Common. 

Lord  of  a  manor  cannot  bring  a  bill 
againil  a  tenant,  to  the  end  that  he 
may  hold  a  down  belonging  10  the 
manor  difcharged  of  the  tenant'i 
right  of  common  therein.  257 

Tenancy  in  Common,    See  3iointstenant0 

anD  VcuantB  in  Common. 

Company  0^  IBoD^  ^oitticli.     See 
CoHio^tion  Sgsregatc. 


Compos  mentto. 

Where  a  bill  is  brought  to  prove  a  will 
of  land,  the  faulty  of  the  teftator  is 
to  be  proved ;  /ecus  of  a  deed  of  trull 
to  pay  debts.  93 

No  fuch  thing  as  mm  c$mfoi  in  equity, 
if  fo;w/flf  at  law.  ip 
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Compollcion.     See  alfo  2DcbtS. 

rhoDgh,  generally  fpeaking,  «n  exe- 
cutor or  truf^ee  compounding  or  re- 
leaHog  a  debt,  mull  anfwer  for  the 
fame;  yet  if  it  appears  to  be  for  the 
benefit  of  the  trutl  eflate,  it  is  an 
excufe.  Pa^e  381 

tf  an   executor,  mortgagee,  guardian > 

or   any  one  who  is  confidered  as  a 

tru(lee«  compounds  debts,  it  (hall  be 

for  the  benefit  of  the  cejiuy  que  trufi. 

251,  252  (N) 

Concealments  CcWn,  ColiuQon. 

In  what  manner  a  party  releaiing  his 
right  ought  to  be  informed  of  his 
right,  fo  as  to  be  bound  by  fuch  re- 
leafe.  321 

ConeluQon.    See  Cftoppci. 


Contrition. 

Ulfat  is  a  Performance  of  a  Condition, 

Devife  of  a  legacy  to  a  feme,  on  condi- 
tion that  (he  marry  a  man  of  the  name 
of  Barlow.  A,  takes  upon  him  the 
name  of  ^tfr/07v,  and  the  feme  mar- 
ries him:  this  is  a  performance  of 
the  condition,  and  equity  will  not  de- 
cjeethe  hufband  to  retain  that  name. 

6s 
At  common  law,  ami  before  the  (latute 

de  ikniif    when  a  man  had  devifed 

lands  to  one  and  the   heirs  of  his 

body ;    this  was   a  conditional   fee, 

and    the   poflibility   of  reverter  ex- 

peftani  thereon  could  not  be  limited 

over.  263  (N) 


Condition  broken. 

A  corporation  aggregate  cannot  without 
their  common   feal    impower    their 

Vol.  III. 


fervant  or  agent  to  enter  for  a  con* 
dition  broken.  Page  j^z^ 


Conditii.n  precedent. 

In  what  cafes  the  (latute  of  4  Geo.  i. 
cap,  9  in  the  room  of  burning  in  the 
hand  fubdituies  transportation  for  fe- 
ven  years,  and  how  the  latter  is  to  be 
underftood  by  way  of  condition  prece- 
dent to  a  (latute  pardon,  in  like  manner 
as  the  former  was  by  18  Elix.     459 


Condition  fuhftquent. 

An  attornment  could  not  be  on  a  con- 
dition fubfequent,  for  in  fuch  cafe 
the  attornment  would  be  good,  and 
the  condition  void.  426 


Condition  or   Covenant  Iroketit  and  honu 
far  relievablcm 

Though  ordinarily  where  the  hn(band, 
for  a  valuable  confideration,  cove- 
nants that  his  wife  (hajl  join  with  him 
in  a  fine,  equity  will  inforce  a  per- 
formance of  fuch  covenant;  yet  if 
it  can  be  made  appear  to  have  been 
impoffible  for  the  hufband  to  perform 
the  agreement,  by  procuring  the 
concurrence  of  the  wile;  as  fuppofe 
there  arc  differences  between  them; 
and  the  hu(band  offers  to  return  ail 
the  money  with  intereft  and  cofts ; 
Sjf-  If  under  thefe  circumdances  the 
court  would  notdifcharge  the  huf- 
band from  the  agreement?     i89(N) 

Confent.    See  SOent. 


CondDetation  nnlatofnl. 

A.  having  a  wife  who  lived  feparate 
from  him,  afterwards  courted  and 
married  another  woman  who  knew 
nothing  of  the  former  wife's  bbing 

alive  I 
£e 
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alive ;  bat  it  beiog  difcovered  to  the 
fecond  wife  that  the  former  was  liv- 
ing, J.  in  order  to  prevail  on  the 
fecond  wife  to  (lay  with  him,  fome  years 
afterwards  gave  a  bond  in  truft  to  leave 
the  fecond  wife  looo/.  at  his  death, 
and  died,  not  leaving  aflets  to  pay  his 
iimple  contrad  debts;  if  the  bond 
had  been  given  immediately  on  the 
difcovery,  or  as  a  recompcnce  for  the 
injury  done  to  the  fecond  wife,  and 
thereupon  they  had  parted,  it  had 
been  good;  but  it  being  given  on 
fuch  an  illicit  confideration,  as  that 
of  her  living  in  adultery  with  A.  it 
was  worfe  than  a  voluntary  bond,  and 
poftponcd  to  debts  by  fnnplc  contradl. 


Contempt.    See  alfo  3ltiiuuSion  anD 
pjocefe. 

Marrying  an  infant  ward  of  the  court 
is  a  contempt,  though  tli^  parties 
concerned  in  fuch  marriage  had  no 
notice  that  the  infant  was  a  ward  of 
the  court.  1 16 

So  where  one  not  a  freeman  of  Londz:i'^ 
married  a  city  orphan;  though  it  did 
not  appear  that  the  party  had  any 
notice  of  his  wife's  being  a  city  or- 
phan, it  was  held  he  Kas  punilhnb  c 
by  the  court  of  orphans.  1 18  (N) 

Though  the  father  has  a  right  to  the 
guardianlhip  of  his  own  children, 
and,  if  he  can  any  way  gain  the  cuJ- 

•  tody  of  ihero,  is  at  libcr:y  fo  to  do, 
provided  no  breach  of  the  peace  is 
made  in  fuch  an  attempt,  yet  it  will 
be  a  contempt  in  him,  and  much  more 
in  any  other  perfon  offering  to  take 
them  when  going  to  or  returning 
from  the  court  of  chancery,  154,  155 


Contingent  Entered.  See  alfo  poffi- 
bflitp. 


A  contingent  interell  or  poflibility  in 
bankrupt  is  aifignable  by  the  coir 
miilioners.  13 


a 

com- 

32 


A  bill  will  lie  to  fecure  and  have  the 
benefit     of    a    contingent    intereft. 

Fagt  30J 

Contingent  IRemainDcra.     See  Trvj- 

tees  J  or  i'f*Jov'mg  contingeftt   Rfhuin- 
den. 

Contribution.    See  aiKragt • 
Coubcvauce.    Sec  IDecHs. 

CopvbolD.    - 

A.  IS  a  copyholder  in  tcil,  the  lord 
grants  the  freehold  of  the  cop\holil  ti> 
him  in  fee  ;  the  copyhold,  ihcugK  in 
tailed,  is  extin^.  9 

^a-rc  autitn,  \i  A,  be  a  copyholder  in 
tail,  remainder  to  B.  in  fe^*,  ar.d  i:'. 
takes  a  grant  of  the  frcehcld  Ircn 
the  lord  to  him  and  his  heirs,  and 
dies  without  ilTue ;  is  not  Z?.  in  whom 
there  was  once  a  veiled  remainccr  ir. 
ice  of  the  copyhold  prcmifies,  iniidci 
to  the  fame?  10  (N) 

One  by  will  charges  all  his  worldly 
cllate  wiih  his  debts,  and  dies  iciled 
of  freehold  and  copyhold  clk:c.s 
which  he  particularly  difp<>fcs  of  by 
hii  will :  the  copyhold,  tbo'  not  fuf-  j 
rendered  to  the  ule  of  the  w;lL  l}.:>i! 
yet  be  applied  to  the  payment  of  the 
debts,  /.:;/■  ^ajju  with    the  freehold. 

Where  one  by  will  charges  his  copy.hoid 
land  with  the  payment  of  ins  debts, 
equity  will  in  cafe  the  tcflu-or  dies 
without  having  furrendercd  his  cop)- 
hold  to  tke  uie  of  the  will,  fuppiy 
the  want  of  a  furrcnder  ;  but  if  it  b: 
but  an  equitable  charge,  fo  that  the 
legal  ellate  of  the  premiOes  defcenus 
to  the  heir,  it  fecms  that  the  crcd*- 
tors,  in  a  bill  brought  by  theoi  io 
order  to  compel  a  fale  fir  paymeritcf 
their  debts,  Ihould  niakc  the  heir  1 
party;  otherwife  the  leg.il  ellate  or 
the  copyhold  cinnot  be  conveyed  io 
a  purchafer  ;  though  if  it  appears  ihat 
the  heir  at  law  has,  fincc  itx  dcitii 
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of  his  anccftor,  conveyed  away  all 
the  copyhold  eilate^  in  fuch  cafe  the 
grantee  of  the  heir  "being  capable  of 
conveying  to  the  purchafer,  it  may 
not  be  nece/Tary  to  make  the  heir  a 
party.  P(^g'91  ^'^) 

A  bill  is  brought  by  a  lord  of  a  manor 
to  recover  a  fine  for  a  copyhold,  on 
a  fuggellion  that  the  defendant  was 
admitted  by  attorney,  but  fometimes 
pretends  the  attorney  had  no  authority 
CO  take  fuch  admittance;  the  defend- 
ant aofwers  as  to  part,  but  demurs  as 
to  relief;    the  demurrer  held  good. 

A  fingle  copyholder  is  not  relievable  in 
equity  for  an  exceflive  fine,  becaufe 
this  is  deterji)inable  at  law;  but  to 
avoid  multiplicity  of  fuits,  feveral 
copyholders  may  join  to  be  relieved 
againft  a  general  iine  that  is  exceiTive. 

If  a  copyhold  be  devifed  to  a  younger 
child,  and  no  furrender  to  the  ufe  of 
the  will,  though  by  the  fame  will 
there  be  other  provifion  made  for  the 
child,  yet  fuch  copyhold  being  part 
of  the  provifion,  the  court  will  make 
it  good,  unlefs  in  a  cafe  where  the 
elded  fun  and  heir  is  totally  difmhe- 
rited ;  and  though  the  devife  be  of  a 
copyhold  to  a  fecond  fon  after  the 
death  of  the  elded  fon  without  iiTue, 
equity  will  fupply  the  want  of  a  fur- 
render.  283 

If  I  have  freehold  lands  and  copyhold 
lands  in  Dale^  and  devife  all  my  lands 
and  hereditaments  in  Dale  to  pay  my 
debts ;  only  my  freehold  (hall  pais, 
if  that  be  fuflicient;  yd-ru/,  if  1  have 
furrendered  the  copyhold  to  the  ufe 
of  my  will.  322 

An  equity  of  redemption  of  a  copyhold 
may  be  devifed  without  being  furren- 
dered to  the  ufe  of  one's  will.       358 


Co|oner. 

By  the  ancient  common  law  of  England, 
ivhen  any  one  was  about  to  abjure  the 
realm  for  felony,  he  might  within  40 
days  confcfs  the  felony,  and  take  an 


oath  to  abjure  the  realm,  before  the 
coroner,  who  within  40  days  from 
that  time  affigned  him  fuch  a  port  as 
he  chofe,  for  his  departure  out  of  the 
kingdom.  Page  38,  39  (N) 

Where  the  (heriff*  is  a  party,  or  other* 
wife  incapacitated,  the  coroner  is  the 
proper  officer  to  whom  all  procefs  is 
to  be  direded;  ^^ 


Corporation  Sg^regate  or  Compant- 

In  the  cafe  of  the  South  Sta  Company, 
in  whom  the  ellates  of  the  late  di- 
rectors are  veiled  by  ad  of  parliament ; 
where  the  ftatute  of  limitations  was 
pleadable  againd  the  late  diredlors, 
it  is  alfo  pleadable  againd  the  Com- 
pany, who  lland  but  in  fuch  direftors* 
place.  310 

A  corporation  aggregate  (hall  have  the 
benefit  of  the  Uatute  of  limitations,  as 
well  as  any  private  perfon.  143 

The  fecretary  and  book-keeper  of  the 
Enfi  India  Company  were  made  de- 
fendants to  a  bill  for  difcovery  of 
fome  entries  and  orders  of  the  Com- 
pany; the  defendants  demurred,  for 
that  they  might  be  examined  as  wit- 
nefTcs;  alfo  becaufe  their  anfwer  could 
not  be  read  againd  the  company;  the 
demurrer  over-ruled,  led  there  (hould 
be  a  failure  of  judice,  in  regard  the 
Company  are  not  liable  to  a  profecu- 
lion  for  perjury,  tho'  their  anfwer  be 
never  fo  hMtt,  ihid. 

One  with  lemon  juice  takes  out  a  re- 
ceipt written  on  the  inJide  of  a  bank- 
note, but  called  in  indorfemenc;  this 
held  to  be  a  ra(ing  an  indorfemenc 
within  8  ^  9  ^.  3.  cap.  19.  and  to 
be  felony  without  clergy,  419 

A  corporation  aggregate  cannot  anfwer 
but  under  their  common  feal.       423 

A  corporation  aggregate  can  do  no- 
think  of  confequence,  or  that  is  not 
an   ordinary   fervice,   without  deed.       , 

ihui.      ' 

Cannot  without  deed  impower  a  third 
perfon  to  feize  goods  for  their  ufe 
as  forfeited,  424 

Nor 

Eea 
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N«r  to  enter  for  condition  broken.  P.  425 
Nor  CO  make  an  attornment.  426 

Co(t0« 

Where  ones  that  faes  both  at  law  and  in 
equity  for  the  fame  thing,  on  being 
put  to  make  his  eledion,  chufes  to 
proceed  at  law,  his  bill  is  to  be  dif- 
milTed  with  cods.  So  alfo  where  one 
makes  a  fpecial  eledUon  to  proceed  at 
law  as  to  part,  and  in  equity  as  to 
other  part,  with  regard  to  what  the 
plaintiff  eleds  to  proceed  at  law,  his 
bill  is  to  be  difmiffed  with  colh.  9o(N  ; 

A  bare  trullee  is  a  good  vyitncfs  for  his 
cefiuy  qu€  tru/i\  but  not  an  cxctutor 
in  trafty  as  he  is  liable  to  be  fued  by 
creditors,  and  to  anfwer  coils.       181 

One  ought  not  to  be  condemned  to  pay 
cods  in  this  court  for  infilling  on  a 
right  which  the  law  gives  him.     205 

Where  a  bill  is  brought  to  fecure  and 
have  the  benefit  of  a  contingent  in- 
tereft  devifed  over,  the  coils  (hall  be 
p:ftd  out  of  the  affets  of  the  teftdtor, 
who  by  his  will  has  occafioned  the 
difficulty.  303 

A  truflee  mifbehaving  himfclf,  ordered 
to  pay  cofts  out  of  his  own  pocket, 
and  not  out  of  the  trud  cdate.      347 

One  may  demur  anew  at  the  bar,  ore 
tenusy  but  then  on  the  demurrer  being 
allowed,  he  cannot  have  his  coils.  3  7 1 

Not  agreeable  to  the  prefent  prudice  to 
pay  colls  for  a  demurrer,  infiiled  on 
at  the  bar  oi'c  temis.  ih'uL 

An  heir  at  law  is  made  a  defendant, 
and  infids  on  his  title;  he  fhall  have 
cods,  though  it  goes  againd  him  ; 
but  if  an  heir  at  law  be  plaintiff,  and 
mifcarries  in  his  fuit,  he  Ihail  not 
have  cods;  but,  on  his  fuit  appearing 
to  be  groundlei's,  Aiall  pay  cults.  373 

Covenant.    See  3grcemeut. 
Cobcrturc.    See  ®aron  ant)  iFctnc 

Counts- 

In  an  indiflment  againd  one  as  accef- 
fciry  after  the  fad,  to  a  felony,  by 


receiving,  ^c.  the  principal  who  was 
Outlawed  or  attain  fed  in  the  fane 
county,  it  ought  to  appear  that  the 
party  receiving,  ^c.  did  it  fsiais  cr 
Jcitutcr,  others  iie  it  will  not  amount 
to  an  abfoiute  prefu motion,  f j  «$  to 
excufe  fuch  oraiflioa.  Pa^r  4^ 

In  criminal  cafes,  thouj;h  the  cruntvbe 
in  the  margin,  ye*  the  place  where 
the  id^  is  iuppol'ed  to  be  done  inuft 
be  laid  to  be  done  in  com.  pra^dlH. 
otherwifc  in  civil  cafes.  496 

Courtfli.    See  3!unTT>i{ffoii. 


C'jurt  of  C  banc  try  cr  Lviity. 

Court  of  equity  wiU  in  force  a  diftribu- 
lion  of  a  freehold  edatc,  though  ihc 
fpiriiual  court  cannot.  102 

\  weak  man  gives  a  bond  ;  if  it  be  at- 
tended v^:ith  no  fraud  or  breach  of 
irud,  equity  will  not  fet  afidc  thf 
bond  only  for  the  wcaknefs  of  the 
obligor,  if  he  he  compos  mcHfh;  neither 
will  equity  meafure  peoples  undcr- 
Uandings  or  capacities.  130 

No  fuch  thing  as  beiiig  non  c&K^t  in 
equity,  if  n-z/z/x?;  at  law.  M. 

Equity  will  not  relieve  a  man  agaioft 
any  deed  or  agreement  gained  from 
him  when  in  liquor,  merely  for  that 
reafon,  in  regard  this  were  to  encou- 
rage drunktnnefs  ;  y«r«.,  if  through 
the  management  or  contrivance  of 
him  who  gained  the  deed,  'jfi.  the 
party  from  whom  it  was  gaineJ,  was 
drawn  in  to  drink.  il^U.  (N) 

Heirs,  even  when  of  age,  are  under  the 
care  of  a  court  of  equity,  and  then 
v»ant  it  mod,  the  law  taking  care  of 
them  till  that  time.  131 

Where  J.  is  tenant  for  years,  remainder 
to  It.  for  life,  remainder  to  C  in  fee. 
and  -^.  is  doing  wade;  B.  though  he 
cannot  bring  wade,  as  nc>t  having 
the  inheritance,  is  yet  iniitled  to  aa 
injundion  in  equity.  26S  (N) 

Where  hud)and  and  wife  fue  forn  legacy 
given  to  the  wife;  equity  will  not 
compel  the  paj^nent  of  it,  unlefs  the 
huiband  makes  fome  fe;tlemeot  cd 
the  wife.  20: 

A  gcot! 
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A  good  rule  in  fquicy»  as  well  as  at 
Jaw,  that  where  to  a  Aiic  there  are 
never  fo  many  dcfendaats,  if  the 
plaintiiF  cannot  give  evidence  agalnll 
•  a  defendant,  he  may  be  cafled  as  a 
witneis  for  a  co-defendant.   Page  288 

Where  a  title  depends  upon  the  words 
of  a  will,  this  is  as  properly  deter- 
minable in  equity,  as  by  a  Judge  and 
jury  at  l<[ifi  Prius.  296 

A  court  of  equity  delights  to  do  corn-* 
pleat  juilice,  and  not  by  halves;  as 
to  make  a  decree  againil  the  heir,  and 
leave  him  to  prolecute  another  fuit 
againfl  the  executor;  wherefore  in 
order  to  do  fuch  compleat  juftice, 
where  both  are  liable  to  the  plaintiff's 
demand,  it  requires  that  both  fhould 
be  made  parties.  334 

A  court  of  equity  endeavours  to  pre- 
vent a  multiplicity  of  fuits.    15;,  334 

Matters  of  fraud  are  cognifable  as  well 
ill  equity  as  at  law.  279 

Court  of  Chancery  on  the  Petty  BagJiJi. 

The  plaintiff  gets  judgment  in  the  pet- 
ty bag,  after  which  he  is  Hopped  by 
an  injunction.  The  year  and  day 
pafs;  the  plaintiff^  though  hindered 
by  the  injunction,  yet  cannot  fue  out 
execution  without  -Ji/cire  facias.     36 


Court  of  King's  Bench* 

One  who  had  been  a  prifoner  in  New- 
gate for  debt,  but  fince  removed  to 
the  Fket^  is  excommunicated;  the 
court  of  chancery  will  not  dired  the 
curfitor  to  make  out  a  writ  of  excom- 
municato capiendo  to  the  warden  of 
the  Fleet  \  but  this  writ  may  be  di- 
reded  to  the  fheriff,  who  may  return 
a  non  eft  inventus \  and  on  this  return, 
the  court  of  king's  bench  may  grant 
an  habeas  corpus^  and  thereon  charge 
him  with   an   excommnnicato  capiendo, 

53 
All  writs  of  excommunicato  eapientio  muR 

be  returnable  in  the  king's  bench.  5  5 
A    re^fonable   pradice    in    the    king's 

bench  J  if  nothing  has  been  offisred. 


either  by  threatening  or  other  mifbc- 
haviour,  within  a  year  and  a  day  af- 
ter the  taking  up  of  the  party,  by 
him  or  on  his  behalf,  that  he  ought 
to  be  difcharged.  Page  103 

See  more  umler  the  following  title* 

Court  Spiritual,  Ecclejiaflica!,  or  Chrif 
tian. 

The  fpirxtual  court  cannot  inforce  a  dif- 
tribution  of  a  freehold  eflate.        102 

One  devifes  the  furplus  of  his  perfonal 
eflate  to  his  four  executors ;  though 
by  the  rule  of  the  fpiritual  court 
(which  hasaconcurrent  jurifdiCtion  in 
cafes  of  legacies)  furvivorfhip  does  not 
take  place;  yet  this  coming  into 
H^fiminfter  hall,  muft  be  determined 
according  to  the  rules  of  the  common 
law,  and  on  the  death  of  one  of  the 
legatees,  (hall  go  to  the  furvivors.  1 15 

A  leafe  granted  to  one  and  his  heirs  for 
three  lives,  is  a  real  eflate ;  and  tho' 
by  the  llatute  of  frauds  it  is  made 
liable  to  debts,  yet  it  is  only  fuch  . 
debts  as  bind  the  heir ;  and  where  the 
fpiritual  court  fet  afide  a  will,  difpo*' 
fjng  [inter  aV)  of  fuch  eftate  as  re- 
voked, this  fenicnce  held  not  to  affeCl 
the  devife  of  fuch  real  eflate.         166 

In  the  fpiritual  courts  all  redraints  on 
marriage  are  void;  the  rule  there 
being,  that  maritagium  debet  ejfe  libe- 
rum*  238 

Diifrrcnce  of  opinion  between  the  com- 
mon lawyers  and  the  civilians  in  the 
point,  whether,  where  there  are  two 
executors,  and  one  renounces,  he  who 
renounced  is  dill  at  liberty  to  accept 
of  the  exec u  tor fhip ;  or  whether  a 
renunciation  once  made,  though  only 
by  one  of  them,  is  peremptory.  25  i(N) 

In  the  cafe  of  a  divorce  a  menfa  Cs*  thoiro^ 
baron  and  feme  live  feparately,  and 
the  wife  has  a  child ;  this  is  a  badard, 
for  the  court  will  intend  obedience  has 
been  paid  to  the  fentence  during  this 
time.  275 

The  fpiritual  court  has  fometimes  re- 

fufed  to  grant  the  probate  of  a  will 

to  an  executor  of  no  fubdance,  and 

who  has  abfconded  for  debt,  unlefs 

Ee  3  htt 


A  Table  of  the  Principal  Matters. 


he  would  give  fccurity  for  a  due  ad- 
miniftration  of  the  aiTets ;  but  in  thefe 
cafes  the  court  of  B.  R.  has  in  forced 
the  granting  of  a  probate  by  a  pe- 
remptory mofidtimus.       Page  337  (N  ) 


Court  of  Orphans, 

One,  not  a  freeman  of  Lfl/x jo;;,  manied 
a  city  orphan ;  and  though  it  did  not 
appear  that  the  j^arty  had  any  notice 
of  his  wife's  being  a  city  orphan ;  yet 
it  was  held  fuch  perfon  was  punilh- 
able  by  the  court  of  orphans.  1 18  (N) 


In f crier  Courts. 

All  judgments  even  in  the  inferior  courts 
of  law,  are  to  be  taken  notice  of  by 
executors,  fo  that  if  they  pay  any 
bonds  before  fuch  judgments,  it  is 
at  their  peril.  1 1 7 


Courts  for  tign* 

Adminiftration  granted  in  a  foreign 
court  (as  in  Paris,)  not  taken  notice 
of  in  cur  courts.  371 

Ctotsu.    See  pjcrogatibc. 


Cuttcf^. 

^/.  rf  a  papift  may  not  be  tenant  by 
the  curicly,  (::otwilhll.Tiding  the 
11^12//.  3.  made  to  j-rcvcnt  rhc 
growth  of  poptry)  thar  ollatc  bciiiir 
call  on  him  by  ad  of  law,  and  not  by 
purchafe?  49  (^') 

A  man  may  be  tenant  by  the  'iirtciy  of  j 
iruft  as  wcii  as  of  a  U'gal  ciK-.te.     234 

An  hufband  docs  not  forfci:  Iiis  t«?nancv 
by  the  curtfiy  rn  leavini^,  ;»is  wife  and 
liviny  in  a  iu!:rry.  as  a  wife  fortcifs 
her  doNNer  by  ciopemcnc,  :ijf.        276 


Cuftcms  of  JLoaoon.   Sec  lonDon. 


Debts,   Crel^CtO)  and  Delrto;.    See 

alfo  Trufi  for  Pay  mint  of  Debts  under 

Tit.  Crutt. 

ONE  owes  a  debt  by  fimpic  contraft. 
Six  years  pafs,  whereby  the  debt 
is  barred ;  after  which  the  debtor  by 
will  charges  his  lands  with  the  pay- 
ment of  all  his  debtSy  and  dies;  it 
feems  this  debt  is  revived.       Pa^^H 

^.  If  a  man  were  to  devife  hisperfonzl 
eftate  to  pay  his  debts,  whether  would 
this  revive  a  debt  barred  by  the  flatutc 
of  limitations?  ?9  fN) 

A  will  begins,  "  As  to  all  my  worldly 
**  eft.ite,  mv  debts  being  firft  paid, 
••  I  give,  a^c."  The  real  eftatc  is 
liable  to  the  debts,  nothing  being  de- 
viled till  the  debts  are  paid.      91,  359 

In  a  devife  of  lands  to  pay  debts,  if  the 
creditor  brings  a  bill  to  compel  a  (ilf, 
the  heir  is,  generally,  to  be  made  a 
party ;  ftcus  in  the  cafr  of  a  trnft 
created  by  deed  to  pay  dtbts-         92 

Where  a  bill  is  brought  to  prove  a  will 
of  land,  the  fanity  of  the  teftatormutl 
be  proved  ;  /ecus  in  the  cafe  of  a  deed 
of  trufl  to  lell  for  payment  of  debts. 

95 
One  by  will  charges  all  his  u'orloly 
eflatc  with  his  debts,  and  dies  fcifed 
of  freehold  and  copyhold  eftates, 
v/hidi  he  particularly  tiifpofes  of  by 
his  will ;  the  copy  hoi  J,  the'  not  fur- 
jcnJcred  to  the  ufe  of  the  will,  fnall 
yet  be  applied  to  ihc  payment  of  debts, 
par:  po^fu  with  the  freehold.  96 

If  I  charge  ail  my  lands  with  payment 
of  my  debts,  and  deviic  pLr:  tv^  A, 
and  other  part  to  B,  l^c,  the  creditors 
cannot  be  paid  out  of  the  lards,  rill 
the  malter  has  certified  what  the  pro- 
portion is,  which  each  is  to  contribute; 
hut  if  the  mailer  certifies  that  the 
debts  will  cxhauil  the  whole  real 
ellite,  then  the  creditors  may  pro- 
ceed againft  aay  one  devifee  for  the 
whole.  9^ 

A  Icafc  granted  to  one  and  his  he?rs  for 
three  lives,  is  a  re-*i  etlate ;  and 
though  by  the  itatute  of  fiauds  it  is 

liable 
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If  ahle  to  pay  debts,  yet  it  is  only  fuch 
■*     debts  as  bind  the  heir.  Pn^e  i66 

--/.  lent  money  on  bond  to  B.  who  dy- 
ing inieftate,  C  took  out  admini- 
ilrarion  to  him;  after  which  C.  dying, 
A.  took  out  adminiftration  de  huis 
n<m  to  B.  in  this  cafe  J.  it  was  ai- 
lowed,  might  out  of  the  a.'fets  of  B. 
have  retained  for  fuch  bond  debt  con- 
ira^ed  before  he  took  out  adminilba- 
tion  ;  and  though  he  happened  to  die 
before'  he  made  any  eledion  in  what 
particular  eifedls  he  would  have  the 
property  altered  ;  yet  as  the  court 
prefumed  he  would  have  e!e6led  that 
his  own  debts  (hould  be  firft  paid, 
therefore  the  e/ccuiors  of  ^/.  in  ac- 
counting for  the  afTets  of  B.  were  per- 
iDitied,  on  the  account,  to  dedCid  to 
the  amount  of  the  money  lent  by  A, 
toB,  '     184  (N) 

A  bond  or  mortgage  is,  prima  fade 
a  good  evidence  of  a  debt;  but  in 
cafe  fraud  appears,  the  obligee,  l^c. 
ought  to  prove  a(i>ual  payment.  289 
Exprefs  words,  or  words  tantamount, 
arc  rcqiiifitc  to  exempt  the  perfonal 
cftate  from  payment  of  debts,  that 
being  the  natural  fund  for  that  puf- 
pofe.  325,  333  (N) 

An  hu/band  voluntarily,  and  after  mar- 
riage, allows  the  wife,  for  her  fe- 
parate  ufe,  to  make  profit  of  all  but- 
*«"»  eggs*  P»gs,  poultry  and  fruit, 
beyond  what  is  ufed  in  the  family; 
out  of  which  the  wife  faves  100/. 
which  the  huibai\d  borrows,  and  dies; 
equity  will  allow  this  agreement  to 
encourage  the  wife's  frugality,  and 
*  file  fball  come  in  as  a  creditor  for  this 
100/.  efpecially  there  being  no  defed 
to  pay  debts.  337 

Every  mortgage,  though  there  be  no 
covenant  or  bond  to  pay  the  money, 
implies  a  loan,  and  tstx^  loan  im- 
plies  a  debt;  therefore  an  heir  of 
a  mortgagor  (hall  compel  an  appli- 
cation of  the  perfonal  eflate  to  pay 
off  a  mortgage,  thtnigh  there  was  no 
covenant,  ^c,  from  the  mortgagor. 

35S 


Vje   Order  and   Pi 
arc  to  be  [aid, 

atiicts. 


iority   in  ivhich  Debts 
See  alfo  more  tiiie 


Any  voluntary  bond  good  againfl  the  ex- 
ecutor, though  to  be  poltponed  to  a 
fimple  conrradt  debt.  Pa^e  ziz 

All  judgments,  even  in  the  inferior 
courts  of  law,  are  to  be  taken  notice 
of  by  executors,  fo  that  if  they  pay 
any  bonds  before  fuch  judgments, 
it  is  at  their  peril.  1 17 

J,  who  had  a  wife  that  lived  feparate 
from  him,  afterwards  courted  and 
married  another  woman,  who  knew 
nothing  of  the  former  wife's  being 
alive;  but  it  being  difcovered  to  the 
fecond  wife  that  the  former  was  liv- 
ing, A.  in  order  to  prevail  on  the 
fecond  wife  to  flay  with  him,  gave  a 
bond  to  a  truftee  of  the  fecond  wife 
to  leave  her  1 000/.  at  his  death,  and 
died,  not  leaving  afTets  to  pay  his 
fimple  contract  debts;  this  bond 
being  given  on  fuch  an  illicit  confi- 
deration.  was  held  to  be  worfe  than 
a  voluntary  bond,  and,  there  being 
a  deficiency  of  a/fets,  to  be  poftponed 
to    all    the   -finiple    contract    debts. 

340 
One  pc/Tcfred  of  a  term  for  1000  years, 
articles  to  purchafe  the  inheritance, 
and  by  will  gives  3000/.  to  his 
daughter,  and  makes  his  fon  execu- 
tor, and  dies;  the  fon  affigns  the 
term  in  truft  to  attend  the  inheritance, 
of  which  he  takes  a  conveyance  in  his 
own  name.  Afterwards  the  fon  ac- 
knowledges a  judgment  to  A.  and 
mortgages  the  fame  lands  to  B.  and 
dies  infolvent;  A.  (hall  be  firft  paid 
his  judgment,  then  B.  fhall  be  paid 
his  mortgage;  after  which,  the 
daughter  (being  adminiftratrix  to  her 
brother)  is  intitled  to  her  legacy  of 
3000/.  in  preference  to  the  fimple 
contraft  creditors.  328 

A.  owes  money  by  feveral  judgments 
and  bonds,  and  dies  inteitate.  His 
adminiflrator  pays  the  judgments  and 
fome  of  the  bonds,  and  pays  more 
than  the  perfonal  eflate  comes  to; 
E  e  4  what 
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what  the  adminiftrator  paid  on  the  | 
judgments  mud  be  allowed  him;  but 
as  to  what  he  paid  on  the  bonds,  he 
mud  come  in  pro  rata  with  the 
other  bond  creditors  out  of  the  real 
alTecs.  Pnge  40o 

A  debt  due  by  a  decree  of  the  court  of 
chancery  is  equal  to  one  due  by  a 
judgment  at  law;  and  where  an  exe- 
cutrix of  j1,  who  was  greatly  indebted 
to  divers  perfons  in  debts  of  different 
natures,  being  fued  in  chancery  by 
fome  of  them,  appeared  and  andvered 
immediately,  admitting  their  de- 
mands, (fome  of  the  plaintiffs  being 
her  own  daughters;)  and  others  of 
the  creditors  fued  the  executrix  at 
law,  where  the  decree  not  being 
pleadable,  they  obtained  judgments; 
yet  the  decree  of  the  court  of  chan- 
cery, being  for  a  juft  debt,  and  hav- 
ing a  real  priority  in  point  of  time, 
not  by  fidion  and  relation  to  the  firil 
day  of  term,  was  preferred,  in  the 
order  of  payment,  to  the  judgments, 
and  the  executrix  protedcd  and  in- 
demnified in  paying  a  due  obedience, 
to  fuch  decree,  and  all  proceedings 
againll  her  flayed  by  inj  undion .    40 1 

402  (NJ 


IDecrcc. 

The  court  will  not  without  difficulty  fet 
afide  a  fecurity  made  under  a  decree, 
and  approved  of  by  the  mailer.  8 

No  appeal  lies  from  a  decree  or  order 
of  the  Lord  Chancellor  or  Lord  Keeper 
in  cafes  of  ideocy  or  lunacy,  but  U) 
the  king  in  council.  loS 

A  decree  gained  by  fraud  may  be  ftt 
afide  by  petition,  as  a  judgment  at 
law  by  motion;  a  fortiori  may  fuch 
decree  be  fet  afide  by  bill.  1 1 1 

If  a  feme  has  a  decree  to  hold  and  enjoy 
lands  until  a  debt  due  to  her  is  paid, 
and  Ihe  is  in  pofleflion  under  this 
decree,  and  marries;  the  hufband 
may  aflign  luch  inierell,  for  it  is  in 
nature  of  an  extent.  200 


A  trufl  edate  was  decreed  U)  be  (old  for 
the  payment  of  debts  and  legades, 
and  to  be  fold  to  the  beft  purch?icr. 
ji.  articles  to  buy  the  eflate  cf  the 
truflees,  and  brings  a  bill  againft 
them  to  perform  the  contraA;  the 
truftees  difclofe  this  matter;  the 
court  will  make  no  new  decree,  bat 
leave  the  former  decree  to  be  purfued. 

Pagei%i 

No  one  need  be  made  a  party,  agaiod 
whom,  if  brought  to  a  hearing,  :lie 
plaintifl'can  have  nodecre.     31 1  (N) 

In  cafe  of  a  decree  of  forcclofo re  again Jl 
an  infant,  tho*  the  infant  has  fix 
months  after  he  comes  of  age,  to  fhew 
caufe,  l^c.  yet  he  will  only  be  ad- 
mitted to  fhew  errors  in  the  decree, 
not  to  ravel  into  the  account,  nor  to 
redeem.  35X 

If  a  decree  be  obtained  and  inrolled,  fb 
that  the  caufe  cannot  be  reheard, 
then  there  is  no  remedy  but  by  bill 
of  review,  which  muft  be  on  enor 
appearing  on  the  face  of  the  decree, 
or  on  new  matter  as  a  releafe,  or  a 
receipt  difcovered  fince.  371 

A  decree  is  equal  to  a  judgment  at 
law;  and  where  in  obedience  to  a  de- 
cree a  defendant  executrix  had  paid 
away  alTets  to  fome  creditors,  aitet 
which  other  creditors  obtained  judg- 
ments a:*  law  againil  her,  to  which 
the  decree  was  not  pleadable;  the 
court  of  chancery  protected  the  exe- 
cutrix in  paying  obedience  to  the  de- 
cree. 401,  402  (N) 


The  defendant's  witnefs  proves  a  dtt^^ 
and  refers  to  it  in  his  depofirion ;  the 
plaintiff  cannot  compel  the  defendant 
to  produce  the  deed  at  the  hearing, 
the  reference  thereto  not  making  it 
part  of  the  depofition.  35 

SeJ  iOujrr,  ^  %'itU  364 

The  court  never  orders  a  will  to  be 
proved  T/Va  voce  at  the  hearing  as 
they  do  a  deed.  9  J 

Though 
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Thoagh  it  be  proper  to  prove  a  will  in 
equity,  yet  it  is  not  abfolntely  ne- 
cdSary  fo  to  do,  any  more  than  it  is 
to  prove  a  deed  in  equity.     Page  i  gz 

The  bare  fealing  a  deed  without  any 
covenant  from  the  party  fo  lealing, 
^e.  not  efFedual  to  declare  the  ufes 
of  a  recovery,  nor  to  transfer  any 
right.  206 

Seealfo  210  (N) 

Where  there  is  a  fubfequent  mortgagee 
without  notice,  who  has  poii'eflion  of 
the  title  deeds,  the  firft  mortgagee  Ihall 
not  compel  a  delivery  of  the  writings 
from  him,  without  paying  him  his 
mortgiige  money.  280 

The  fird  mortgagee  permits  the  mort- 
gagor to  keep  the  title  deeds,  and  the 
mortgagor  (hewing  a  fair  title,  mort- 
gages the  premiOes  to  a  fecond  mort- 
gagee, to  whom  he  delivers  the  deeds ; 
the  firli  mortgagee  is  accelTary  to  the 
drawing  in  of  the  fecond.  281 

Bat  a  (light  equity  for  an  heir  to  fay  he 
wants  the  writings,  unlefs  he  claims 
ander  fome  deed  of  intail  concealed 
from  him  by  the  defendant.  296 

Where  a  fubfequent  conveyance  does 
not  revoke  a  will.  346 

The  plaintiff  claimed  by  virtue  of  a 
remainder  in  tail  expedant  on  tenant 
in  tail's  dying  without  i/Tue,  and  was 
the  heir  male  of  the  family.  The 
defendants  were  fillers  and  heirs  ge- 
neral of  the  tenant  in  tail,  and  by  their 
anfwer  (hewed  that  their  brother,  the 
tenant  in  tail,  fuffered  a  recovery,  de- 
claring the  ufe  to  himfelf  in  fee,  and 
refer  to  the  deeds  in  their  cuftody ;  the 
court  ordered,  before  the  hearing,  the 
defendants  to  leave  with  their  clerk 
in  court  the  deeds  making  the  ten- 
ant to  the  praciptt  and  leading  the 
ofes  of  the  recovery.  363 

D$eds  oksiMid  tbrot^b  Fraud  or  Breach 
of  Trmji.    See  title  9onM. 

Deeds  to  lead  the  Ufes  of  Fines  asid  Re- 
$fveri€s.    Se^  fiw  and  BccObCtH* 


S>efentmnt0.    See  alfo  fdottfeji. 

If  there  be  never  fo  many  defendants  to 
a  bill,  if  the  plaintiff  cannot  give 
evidence  to  zSt€t  a  defendant,  he 
iliall  be  admitted  as  a  witnefs  for  a 
co-defendant.  Pafre  288 

Why  the  anfwer  of  one  defendant  can- 
not be  made  ufe  of  againU  another. 

311  (N) 


IDemffe  le  ISpe. 

WitnefTes  examined  in  a  commiiiion 
after  the  demife  of  the  crown,  but 
before  notice  thereof,  liable  to  be  in- 
dited for  perjury,  if  they  fwear  falfe. 

196 

See  1  Annx,  (lat.  i.  cap.  8.  fed.  5. 
ivherefy  this  matter  is  now  put  out  of 
Jifputf,  it  beinjr  hy  that  et^  provided^ 
inter  al'**  'That  no  ammijpon  or  fr^^ 
"  cttdings  i/fuing  out  of  any  court  of 
**  equity  Jhall  he  di/contittued  hy  the 
*'  death  of  hei'  majefty  or  at^  king  or 
'•  queen.'' 


Dettittrter. 

A  defendant  cannot  demur  and  plead, 
or  demur  and  anfwer  to  the  fame 
part  of  a  bill ;  for  the  plea,  ^e. 
over- rules  the  demurrer.  So 

If  a  demurrer  be  to  part  of  the  p^aintifPs 
bill,  and  an  infufficient  anfwer  to  the 
re(idue  ;  yet  the  plaintiff  cannot  ex- 
cept until  the  demurrer  is  argued. 

326 

If  one  demurs  to  a  bill,  and  ^hat  de- 
murrer be  ill,  the  defendant  may 
(hew  a  frefh  caufe  of  demurrer  at  the 
bar  ore  tenus  ;  but  if  that  be  good, 
the  defendant  cannot  have  his  cofis* 

37« 

IDepoStfenr.    See  alfo  €)»mftsatfott« 
aiIitiieC0. 

The 
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The  defendant's  witnefs  proves  a  deed, 
and  refers  to  it  in  his  depofition  ;  tlie 
plaintiff  cannot  compel  the  defendant 
to  produce  the  deed  at  the  hearing, 
the  reference  thereto  not  making  it 
part  of  the  depofition.  Page  35 

.   SeJ  S^r,^  v/Vr364. 


IDefcent.    Seealfo  ^tr. 

A  papill  above  the  nge  of  18  and  a  half 
is  capable  of  inheriting  or  taking 
lands  by  defcent.  49 

The  reverfion  in  fee,  or  fuch  part  as  is 
oiifettled,  is  part  of  the  old  edate  ; 
Ind  if  the  owner  had  the  land  as  heir 
<xf  the  mother,  it  fliall  deArend  to  the 
heir  on  the  nn>ther's  fide  ;  fo  if  it  was 
Bortugh  Englijh  or  Ga^celkind^  it  (hall 
descend  accordingly.  63 

One  dies  indebted  by  bond,  and  feifed 
in  fee  of  divers  lands,  part  of  which 
lie  devifes  to  7.  o.  and  other  part  he 
permits  to  defcend  to  his  heir;  the 
lands  defcendcd  (hall  in  the  firft  place 
be  liable  to  pay  the  bonds.  367 

But  had  the  tellator  devifed  the  other 
part,  though  to  his  heir  at  law,  (in 
which  cafe  the  devife  had  been  void 
as  to  the  parpofe  of  making  the  heir 
take  by  purchafe)  yer,  as  it  would 
ferveto  fhew  the  teftaior's  intent  that 
the  heir  (hould  have  this  land ;  there- 
fore the  land  devifed  to  J.  S.  and 
the  other  land  devifed  to  the  heir, 
ihould,  as  it  feems,  contribute  in 
proportion   to  pay  the  bond   debts, 

iiU.  (N) 

Where  lands  in  fee  defcend  to  an  in- 
fiant,  the  parol  Ihall  demur  in  equity 
as  well  as  at  law.  3 63 

D'fccndhh  FreehoU,Stt     £)ccupant. 

3Dctaftabft.    See  alfo  CJCccuto^ 

A  term  aifigned  by  an  executor  in  truft 
to  attend  the  inheritance,  (hall,  in 
equity  follow  all  the  cilates  created 
out  of  it,  and  all  incumbrances  fub- 
filiing   upon  it ;    but  the   term   be- 


ing by  fhcfe  means  become  not  afiVrs 
ac  law,  the  executor  who  afl-gnrd  the 
f;ime,  is  liable  to  the  credit  rs  as  f-  r 
a  dtvafiavit.  Pa<ft  330 


JOeWfc. 


(SXi 
See        II. 


Dti'i/cfor  Pijymntf  ^^f  Drh*s.      See  TV*? 
Jot  Payment  of  Dilrt. 

Exfn./y  Di^ir^,  See  alfo  Lrm^^f^i 
cflcrmsfo:'  Tiors  under  title  (C(l»:tC. 

Devife  of  a  term  to  A.  for  life,  remiin- 
der  to  fuch  children  as  the  tert;-.!or 
fhall  leave  at  his  death,  and  W  ail 
the  children  die  without  leavin'^  if- 
fue.  then  to  B.  The  children  ui- 
without  leaving  iffue  ar  the  liire  cl* 
their  death  ;  ti>is  is  a  good  devi'ecrr 
to  n.  ,58,  3.4 


Where  the  plaintiff  proceeds  both  at  law 
and  in  equity  againll  the  defendant 
for  the  fame  thing,  and  thereupon 
is  ordered  to  make  his  election,  if  he 
chufes  to  proceed  at  law,  or  omiis 
to  ele^  within  eight  days  after  notice 
of  the  order,  his  bill  is  ro  be  difmiffed 
with  colls.  So  likewife  if  he  makes 
a  fpecial  eleftion  to  proceed  at  lav 
as  to  part,  and  in  equity  as  to 
other  part,  with  regard  to  what  the 
plaintiff  in  equity  elefts  to  proceed  a: 
law,  his  bill  is  to  be  difmiflcd  with 
colls.  90  (N) 


3DiiTcntcr0  (jS^ottftant). 

Exprefsly  and  by  name  exempted  by  the 
toleration  a£t  (of  \  H\  k£  .If.)  trom 
the  penalties  of  35  EUz..  cap,  i ,  j{.\ 

3  (^> 
Charity    to  diffenting  miniders,    gotd 
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3D{ftrer«. 

Lord  brings  a  bill  againft  tenant  to  re- 
cover a  quii  rent,  alleging  that  the 
land  out  of  which  the  quit-rent  ilTues, 
by  reafon  of  the  unity  of  poflcffion 
with  other  lands,  is  not  known  ;  the 
defendant  anfwers  as  to  difcovcry, 
and  demurs  as  to  relief;  the  demurrer 
allowed,  in  regard  that  on  allowing 
the  fame,  the  plaintiff  was  at  liberty, 
in  cafe  he  ihould  think  the  defendant 
had  not  anfwered  the  whole  bill,  to 
except  to  any  part ;  or  might  amend 
his  bill,  and  diflrain  for  the  arrears 
of  the  quit-rent,  fo  that  he  had  a 
better  remedy  at  law  than  this  court 
tould  give  him.  Pagf  150 


IDiftrCbutiott. 

J.  by  will  declares  his  intention  to  dif- 
pofc  of  his  houftiold  goods  by  his 
codicil,  and  devifes  the  refidue  of 
his  perfonal  eilatc  not  difpofed  of, 
nor  rcferved  to  be  difpofed  of  by 
his  codicil,  to  his  wife.  Afterwards 
the  teftator  makes  a  codicil,  and  does 
not  difpofe  of  his  houmold  goods 
thereby;  the  houfliold  goods  (hall 
not  go  to  the  rcfiduary  legatee,  but 
according  to  the  (latute  of  dillribu- 
tion.  40 

Where  an  executor  has  an  exprefs  legacy 
for  hb  care  and  pains,  ttiough  the 
next  of  kin  has  alfoan  exprefs  legacy, 
yet  the  furplus  (hall  go  according  to 
the  ilatute  of  diftribution  ;  efpecially 
]f  the  furplus  was  intended  to  be  dif- 
pofed of.  43 

A  papift  may  take  a  perfonal  cftate  by 
the  datute  of  diftribution,  notwith- 
ftanding  the  1 1  W  12  of  IT.  3.  made 
to  prevent  the  growth  of  popery.    48 

If  one  dies  inteftaie  without  iffue,  bro- 
ther or  fitter,  but  leaving  feveral  bro- 
thers and  ik^trs  children,  vix.  one 
nephew  by  a  brother,  and  three 
nephews  and  two  nieces  by  a  lifter  ; 
tbefe  ihall  all  take  per  capita,  and 


not  per  Jtirpfs,  becaufc  all  equally 
of  kin.  Secus^  had  any  one  brother 
or  fifter  been  living  at  the  death  of 
the  intcftate.  Page  jo 

Though  the  ftatute  dire£ls  that  no  dif- 
tribution ftiall  be  made  within  a  year^ 
yet  if  any  one  intitled  to  a  fliare  dies 
within  a  year  after  the  intcftate,  the 
flure  of  the  deceafed  perfon  will,  not- 
withftanding,  be  an  intereft  veftcd, 
tranfmiflible  to  his  reprefentatives,  in 
nature  of  a  legacy,  which  though 
given  payable  a  year  hence,  would 
plainly  be  an  intereft  vtfted  prefently; 
fo  that  in  this  fenfethe  ftatute  may  be 
faid  to  have  made  a  will  for  the  in- 
tcftate; and  it  is  the  fame,  where 
there  is  only  one  who  can  claim  ai 
next  of  kin,  in  which  cafe  there  can, 
properly  and  ftriftly  fpeaking,  be  no 
diftribution.  49,  jo  (N) 

An  cftate  pur  aJitie  vie  is  diftributable 
in  equity,  though  not  in  the  fpiritual 
court.  los 

See  alfo  the  ftatute  of  14  Geo.  2. 

A,  having  feven  children,  makes  an 
executor  in  truft,  and  devifes  to  each 
child  one  feventh  of  his  perfonal 
eftatc.  One  of  the  children  dies  in 
his  life-time,  and  one  of  the  fix  fur- 
vivine  children  has  been  advanced  by 
the  father  in  his  life-time  ;  yet  this 
child  ftiall  take  his  full  ftiare  of  the 
7th  part,  without  bringing  what  he 
had  before  received,  into  hotchpot; 
for  the  bringing  the  advancement 
into  hotchpot,  is  to  be  only  in  the 
cafe  of  a  total  intcftacy,  or  where  the 
whole  perfonal  cftate  is  diftributable^ 
not  where  only  part  is  fo.  125 

One  devifed  his  real  eftate  to  be  fold  for 
the  payment  of  his  debts,  and  the 
furplus,  if  any,  to  be  deemed  per- 
fonal eftate,  and  to  go  to  his  execu« 
tors,  to  whom  he  gave  100/.  a-piece; 
decreed  the  furplus  to  be  diftributed. 

»9+(N) 

Where  fee  Mr.  Vernon's  if^/  of  this  caji 
veBificd from  the  regifter's  hooJt. 
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IMtoice.     See  al(b  l6aton  ann  ftvxt. 

In  the  cafe  of  a  divorce  a  menfm  ^  tboro, 
baron  and  feme  live  ('cparaic1y»  and 
the  wife  has  a  child ;  this  is  a  baf- 
tardy  tor  the  court  will  intend  obe- 
dience has  been  paid  to  the  fentcnce. 
Page  2/5 


Soitatfo  caafa  mo;n'0.    See  l^cgac?- 


SolBer. 

i^y-  I^  «  papirt  be  not  capable  of  taking 
as  tenant  in  dower,  (notwithitanding 
the  11^12  //'.  3.  made  to  prevent 
the  growth  of  popery)  that  eltatc  be- 
ing call  on  her  by  »t\  of  law,  and  not 
by  purchafe.  49  ^N) 

A  woman  (hall  not  be  endowed  of  a 
truil,  notwithllanding  a  man  (liall  be 
tenant  by  the  curtely  thereof.      229. 

If  a  rent  be  granted  in  tail,  without 
any  remainder  over,  and  tenant  in 
tail  takes  a  wife,  and  dies  without 
iffiic ;  the  wife  (hall  not  be  endowed, 
bccaufe  the  thing  out  of  which  the 
dower  is  to  arife,  is  not  in  being  ; 
Jet'us,  if  the  rent  were  granted  in  tail, 
remainder  over.  230 

A  mortgagor  in  fee  died,  and  the  mort- 
gagee bought  in  the  mortgagor's 
wife's  right  of  dower ;  the  heir  of  the 
mortgagor,  on  his  bringing  a  bill  to 
redeem,  allowed  the  beneht  thereof. 

252  (N) 

Dower  is  incident  to  all  ellates  tail,  they 
being  ellates  of  inheritance,  263 

Dower  forfeitable  on  the  elopement  of 
the  wife.  276 


this  were  to  encoarage  drunken nf  A ; 
/ecus,  if  through  the  management  or 
contrivance  of  him  who  g^iined  ihc 
bond,  iifc.  the  party  from  whom  it 
was  gained  were  drawn  in  to  drink. 
Pa^e  130  (N) 

JDntbam. 

In  the  county  palatine  of  Durham^  writs 
are  dircded  to  the  chancellor  of 
Durkamy  ordering  him  to  comoj^nJ 
the  Ihcriff.  55 


^cftmcitt. 


3Druulienner0. 

The  having  been  in  drink  is  not  any 
reafon  to  relieve  a  man  againd  any 
bond,  or  deed,  ^c.  gained  from 
him  when  in  thofe  circumflances  \  for 


''IT  HHl  fame  length  of  time  which 
X  ^ill  bar  an  ejecin»ent  or  entry, 
ihall  bar  a  right  ot  redemption. 

288  .N) 

On  the  appointing  a  receiver  in  an  i.d- 
verfary  fuit,  as  where  the  pfainnf 
in  cjedmeni  has  recovered  a  verdict, 
the  receiver's  polfediou  feems  to  be 
the  pofleliion  of  him  who  has  the 
right.  379 

CUSion. 

I  Where  the  plaintiff  fueb  both  at  law  zed 
in  equity  for  the  fame  thing,  he  will 
be  put  to  make  his  election  in  whi».h 
court  he  will  proceed,    but  need  not 
I      however  make  fuch  election,  till  the 
I      defendant  has  anfwered.  90 

The   nature  of  the   order  for  making 
j      an  eleftion,  together  with  a  fpecial 
:      elcCUon  and  the  confequences  there- 
of. li/V.  (N.) 
Where  the  child  of  a  freeman  of  Lom^kn 
is  put  to  his  eledHon  whether  he  will 
abide  by  the  freeman's  will,  or  by 
the  cuftom,  he  (hall  not  be  obliged  to 
make  fuch  eleftion  till  after  the  ac- 
count taken.'  124  (N) 
A.  dies  indebted  by  one  bond  to  B.  and 
by  another  bond  to  C   and  leaves  B. 
executor,    who    intermeddles     with 
the    goods,    and    dies    before  pro- 

batc» 
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bare,  and  before  any  cledtion  made 
to  retain  ;  ^.  Whether  as  B,  might 
hrfve  retained  the  goods  in  his  hands, 
his  executors  have  not  the  fame 
power?  Page  183 

See  aljo  184  (N) 

Where  the  daaghter  of  a  freeman  of 
London  accepts  of  a  legacy  of  10,000/. 
left  her  by  her  father,  who  recom- 
mended it  to  her  to  relcafe  her  right 
to  her  orphanage  parr,  which  (he 
does  releafc  accordingly ;  if  the  or- 
phanage part  be  much  more  than 
her  legacy,  though  (he  was  told 
(he  might  cled  which  (he  plea(ed,  yet 
if  Ihe  did  not  know  (he  had  a  right 
fir  (I  to  enquire  into  the  value  of  the 
perfonal  ellate,  and  the  quantum  of 
the  orphanage  part,  before  (he  made 
herelcdlion;  this  is  fo  material,  that 
it  may  avoid  her  releafc.  316 

If  rl,  and  B.  are  bound  in  a  bond  joint- 
ly and  feverally  to  J,  S,  he  may  elefl 
to  fue  them  jointly  or  feverally  ;  but 
if  he  fucs  them  jointly,  he  cannot  fue 
them  feverally  :  So'if  ^  and  -ff.  joint- 
traders  become  bankrupt,  and  there 
are  -joint  and  iVparHtc  commiilions 
taken  out  again ll  them,  and  ^.  and  B, 
before  the  bankruptcy,  become  jointly 
and  feverally  bound  to  J,  S.  J,  S, 
may  eled  under  which  commidion  he 
will  come,  ^ut  he  (hall  not  come 
iMider  both.  405 

Cksit-    ^ce  mxita. 


Clopement. 

Elopement  with  an  adulterer  no  forfei- 
ture of  a  jointure.  tyS 

Cnrotmcnt.    See  jliiroltnent. 


Cnttt. 

The  fame  length  of  time  which  wi^l  bar 
an  entry,  (hall  bar  a  right  of  redemp^ 
*ion.  288  (N) 

Where  a  di(reifor  makes  a  leafe  to  a 
JDaa  and  his  heirs  during  the  life  of 


7.  S.  and  the  lefTec  dies,  living  y.  S. 
this  (hall  not  take  away  the  entry  of 
the  di(reifee.  Page  368  (N) 

(CqilCt?.     See  alfo  Court  ofChtmctry^ 

One  ought  not  to  be  condemned  to  pay 
cofts  in  equity,  for  infilling  on  a  right 
which  the  law  gives  him.  205 

Where  lands  in  fee  defcend  to  an  infant* 
the  parol  (hall  demur  in  equity  as  welt 
as  at  law.  368 


tf  rro^     Sec  IFrit  of  Error,  Tit.  CSttftf- 

In  a  foreclofure  againfl  an  infant,  tbo* 
the  infant  has  (ix  months  after  be 
comes  of  age  to  (hew  caufc,  ^c.  yet 
he  cannot  ravel  into  the  account,  nor 
even  redeem,  but  only  (hew  an  error 
in  the  decree.  352 

If  a  decree  be  obtained  and  inrolled,  fo 
that  the  caufe  cannot  be  reheard* 
there  is  then  no  remedy  but  by  bill 
of  review,  which  muft  be  on  error 
appearing  on  the  face  of  it,  or  om 
matter  fubfequent  thereto.  371 


4ncape. 

One  convided  of  felony  within  beneit 
of  clergy,  and  fentenced  to  be  trani^ 
ported  for  fcren  years,  continues  a 
felon  till  adluai  tranfportation  and 
fervice  for  (even  years,  purfuant  to 
the  fentence ;  and  if  a  (tranger  zf![\SL 
fuch  felon  convict,  being  in  caftody 
under  fentence  of  tranfportation,  to 
efcape  out  of  prifon,  the  perfon  ai- 
fifting  is  acce(rai7  to  the  felony  after 
the  faA.  439 


Cftate  in  JFee^flmple  abColutc. 

In  the  pleading  of  a  purcha(e  or  mor 
gage,  the  defendant  muft  plead,  th 
the  (cller  or  mortgagor  was,  or  pi 
tended  to  be,  feilcd  in  fee.  2 

Ti)c  words,  •'  2  devifc  all  my  tcmpc 
*•  clkic,"    or   "  all  the  reft  of 
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^  real  eftite»*'  pt&  an  cftate  in  fee- 
iimplc.  Fi^e  295 


Efiatc  in  Fee  qualified,  or  hafe  Tee, 

Tenant  in  tail  of  a  rent  granted  de  novo, 
without  any  remainder  over,  futfcrs 
a  recovery  ;  this  will  not  pafs  an  ab- 
folate,  but  only  a  determinable  fee, 
nji%,  fuch  as  mud  end  on  the  death 
of  tenant  in  tail  without  iiTue. 

230 


Ejiate  in  Fie  tail. 

Money  is  articled  to  be  invefled  in  a 
purchafc,  and  fculcd  on  A.  in  tail, 
remainder  to  him  in  fee.  yl.  has 
neither  wife  nor  iflue,  and  by  a  fine 
only  might  difpofc  of  the  lands  if  fet- 
tled; yet  (by  the  opinion  of  the 
Lord  Chancellor  King)  the  money 
ought  not  to  be  ordered  to  be  paid  to 
J.  1 3 

Quaere  tamen,  and  fee  the  note  fub- 
joined, 

Dcvife  to  my  fon  -^.  for  life,  remain- 
der to  his  firll  fon  in  tail  male,  re- 
mainder to  his  fecond,  third,  fourth 
and  fifth  fons  fuccciTivcly,  without 
faying  for  what  cftate,  or  any  words 
tantamount.  A,  has  two  Tons,  the 
former,  of  whom  dies  in  his  lifetime  ; 
the  fecond  fon  ihall  have  an  cftate- 
tail,  being  the  lirft  fon  at  his  father^ 
death.     Su-  ^7^ 

Tenant  in  tail  of  lands  mortgaged  is 
not  bound  to  keep  down  the  inieref:. 
And  note,  this  was  fo  rcfolved  in  the 
cafe  where  tenant  in  tail  died  during 
his  infancy,  and  confequently  before 
he  had  it  in  his  power  to  fuffer  a  re- 
covery. 235 

An  cftate  pur  autre  vie  may  be  limited 
in  tail  to  A.  remainder  to  B.         262 

All  cftates-tail  are  eftates  of  inherit- 
ance, to  whom  dower  is  incident,  and 
mull  be  within  the  ftatute  de  donis, 
no:  liable  to  be  forfeited,  nor  punifh- 
ablc  for  wallc.  263,  26^ 


A.  tenant  for  life,  remainder  to  2.  la 
tail,  there  is  timber  on  the  prenuJes 
greatly  decaying.  B*  brings  a  bill, 
praying  the  timber  may  be  cut  down ; 
which  is  decreed,  on  leaving  iu£ct- 
cnt  for  bootes,  repairs  ^r.  and 
making  fatisfadion  for  the  damage 
done  to  the  tenant  for  life  on  the 
premifTcs.  Page  26S 

Eft  ate  pur  autre  vie,  amd  Tvhat  Limits- 
tions  may  be  made  thereof.     Sec  Occu- 

pant. 


Ejlate  for  Life,     See   more  title  Lfiait 
for  Years. 

Tenant  for  life  of  lands  mortgaged,  is 
obliged   to  keep  down   the  inierefl. 

A,  tenant  foi  life,  remainder  to  B,  in 
tail,  of  an  eftate  whereon  there  is 
timber  greatly  decaying;  the  court 
will  not  allow  the  tenant  for  life  to 
have  any  fharc  of  the  money  arifing 
by  falc  of  the  timber,  but  will  fee 
that  fufficient  be  left  for  repairs, 
bootes,  ^f.  and  that  the  tenant  for 
life  have  fatisfadion  made  him  fcr 
whatever  damage  is  done  on  the 
premiifcs  by  him  held  for  life.       26S 

A,  tenant  for  yearf,  remainder  to  B, 
for  life,  remainder  to  C  in  fee,  J. 
is  doing  wafte ;  B,  though  he  can- 
net  bring  wade,  as  not  having  the  in- 
heritance, yet  he  is  intitled  to  an  in- 
jun«5lion.  ibid.  (N) 

Ejiate  in  Contingency,  See  Contingent 
3Sntcreft,  Trujlui  for  prejerx-ing  Con- 
iinzcnt  Rcmaindas, 

Ejiate  by  Copy  of  Court  RoU.      Sec  CopP* 

Ejiate  by  the  Curtejy,     Sec  Corteff  • 

Eftate  in  Dozver,     See  JDolBcr. 

Eftate    by     Implication,      Scc   JlmpllCa- 

tton. 
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Efiati    in    Jotntenancy.       Scc     JiJOitltfs 

nant0. 

Eflatt  im  RenainJtr.     See  IRemaftlKr. 
Ejiate  in  Rt^vnjion.    See  ISebecQon. 


Eft  at  f  for  years.  Scc  Trujh  for  raijing 
Portions  and  Paymnit  of  Dthts^    under 

tide  ISo^ttons/  Crtttta. 

One  fcifeJ  of  lands  in  fee  in  A.  and 
poileired  of  a  term  for  years  in  B,  de- 
vifes  all  his  lands,  tenements  and 
real  cllatc  in  ./.  and  B,  to  7-  •^-  ^^^^ 
will  not  pafs  the  term,  cfpccially  if 
there  be  another  claufe  in  the  will 
which  difpofes  of  the  perfonal  ellate. 

Page  26 

One  poffelTcd  of  a  term  for  years  de- 
viftrs  it  to  ^.  for  life,  remainder  to 
the  heirs  of  A.  it  feems  this  (liall,  on 
A?%  de.;th,  go  to  his  executor,  and 

•    not  to  his  hvir.  29 

Terms  for  years  are  exprefsly  mentioned 
in  the  1 1  'iJ'  12  //'.  3.  cap.  4.  fcch  4, 
(made  to  prevent  the  growth  of  po- 
pery) fo  that  a  papill  is  by  that  ad 
difabled  to  take  any  leafehold  as  well 
as  freehold  ellate  by  will.  46 

But  a  papill  is  not  dif:ibled  to  take 
leafes  for  years  (being  perfonal 
crtatc)  by  the  ftatute  of  dittribution. 

48,  49 

An  executor  in  trull  for  an  infant  of  a 
ieaie  for  99  years,  determinable  on 
three  lives,  on  the  lord\<  rcfufing  to 
renew  but  for  lives  abfolutely,  com- 
plies with  the  lord,  and  changes  the 
years  into  lives  ;  on  the  infant's  dy- 
ing under  21,  and  inteflate,  this  ihall 
be  a  trull  for  his  adminidrator,  and 
not  for  his  heir.  99 

A  Kafe  renewed  by  a  guardian  for  an 
infant's  benefit,  ihall  follow  the  na- 
ture of  the  original  leafe.  loi 

One  pofTeii'ed  of  a  renewable  term  for 
years,  difpofes  of  it  by  will,  and 
afterwards  renews  it ;  the  renewal  no 
Invocation  of  the  will.  i68 


^ecus^  had  it  been  the  cafe  oft  leafe  for 
life.  Pi^t  170,  171 

Where  one  has  a  term  for  years  as  ex« 
ecutor,  and  afterwards  purchafes  the 
inheritance,  the  term  is  not  merged, 
and  why.  329 


Term  attendant  on  the  Inheritance. 

A  term  ailigned  by  an  executor  in  truft 
to  attend  the  inheritance,  fhall  in 
equity,  follow  all  the  eflates  created 
out  of  it,  and  all  incumbrances  fub- 
filling  upon  it.  330 


Limlidt'ion   of  Terms  for   Tcars^    Mottey^ 
&c.     See  alfo  Ocbifc,  ILcgacp. 

On^  gives  a  legacy  of  200/.  a-piecc  to 
his  children,  payable  at  twenty-one; 
and  if  any  of  them  die  before  twenty- 
one,  then  the  legacy  given  to  him  fo 
dying,  to  go  over  to  the  furviving 
children.  One  of  the  children  dies 
in  the  life  of  the  teftator;  though  this 
legacy  lapfes,  as  to  the  legatee  dy- 
ing under  twenty  one,  yet  it  is  weft 
given  over  to  the  furviving  children, 

Devife  of  a  term  to  A.  for  life,  remaiu- 
der  to  fuch  children  as  the  tellator 
/hall  leave  at  his  deaths  and  if  all  the 
children  die  without  Icnving  ifliie, 
then  to  B.  The  child: vtu  die  without 
leaving  any  ill'ue  living  at  the  tinrfe  of 
their  death ;  this  a  good  devife  over 
10^.  258 

Whore  the  words  ufed  in  a  devife  of  a 
leafehold  would  make  an  exprefs 
cftate-tail,  were  it  in  the  cafe  of  a 
freehold,  there  a  devife  over  of  fuch 
leafehold  is  void  ;  /e:us^  if  the  words 
in  the  former  devife  would,  in  the 
cafe  of  a  freehold,  make  an  eftate- 
tail  only  by  implication.  259 

One  devifes  a  term  of  years  to  A,  and 
if  A,  dies  without  a  child,  then  to  B. 
this  is  a  good  devife  to  B.  upon  fuch 
contingency,  and  the  court  will  aid 
the  devifec  over,  by  dircfting  an  ac- 
count 
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cosot  and  difcoveiy  of  the  eftate,  in 
order  to  Cecure  it  in  cafe  the  contin- 
genCjr  ihould  happen.    Page  300, 304 

Efiatt  at  Will. 

If  a  father  bays  a  gentleman  penfioner^s 
place,  or  a  comiBifiion  in  the  army, 
for  his  fon ;  it  is  an  advancement  /;v 
tant9p  though  bat  aa  office  at  will. 

317  (N) 


Cttoppct. 

Laads  are  devifed  to  A.  and  B,  and  the 
heirs  of  the  furvivor,  in  traft  to  fell ; 
tho*  the  inheritance  be  in  abeyance, 
yet  the  trudees  by  a  fine  may  make  a 
good  title  by  eftoppel.  372 

CWHence.     See  alfo  ^nfttier,  Cdtt< 
neb. 

A  breach  of  trpft  evidence  of  the  grcaicft 
fraud.  I  ^  1 

An  infant's  anfwer  cannot  be  given  in 
evidence  againfl  him,  becaufe  it  is 
not  the  infant's  anfwer,  but  the 
guardian's  who  only  is  fworn  to  it, 
and  not  the  infant.  237 

The  anfwer  of  a  feme  covert  no  evi- 
dence again  ft  her  hufband;  ^  \{  it 
jnay  be  read  againft  herfelf  when  dif- 
covert.  238 

A  bond  or  mortgage  is  prima  facity  good 
evidence  of  a  debt;  but  in  cafe  fraud 
appears,  the  obligee,  ^c.  ought  to 
prove  aAual  payment  of  the  money. 

2S9 

"Where  a  bond  is  given,  and  no  interclt 
appears  to  have  been  paid  for  20 
years  thereon^  it  is  prefumptive  evi- 
dence chat  the  bond  has  been  fatisfied, 
unlels  fomething  appeari/to  anfwer 
that  length  of  time.  396,  397 

Jrhne  fee  in  the  note  ivbat  ex'iJcnce  has 
been  thtmgbt  fufficient  to  take  off  fuch 
prvfumption  of  payment. 

In  the  cafe  of  a  fpecial  verdift,  the 
juJges  are  to  determine  the  law  upon 


the  fad  as  foand  poficively  by  the 
jury,  and  not  upon  the  evidence  cff 
the  fact.  Page  493 

In  an  indidment  againft  one  as  accefTary 
after  the  fad  to  a  felony,  by  receiving, 
l^c.  an  outlawry  or  attainder,  in  a 
particular  county,  niay,  as  che  cafe 
may  happen  to  be  circumllanccd,  be 
foroe  evidence  to  a  jury  of  notice  to 
an  accefTary  in  the  fame  county,  but 
cannot,  with  any  reafbn  or  juftice, 
create  an  abfolute  legal  prefumptioD 
of  notice,  4^ 


Parol  E'vi^nre. 

No  parol  evidenccK>ilght  to  be  admitted 
in  the  cafe  of  a  devife  of  a  guardian- 
(hip,  any  more  than  in  the  cafe  of  a 
devife  of  land.  5 1 . 

Parol  evidence  not  to  be  admitted 
touching  the  teUator's  intention,  and 
why.  354 


Cjcamination.    See  alfo  DepoStions^ 
daiitneCtf. 

A  commiffion  being  granted  to  examine 
witneifes  at  Algiers,  the  plaintiff  died, 
by  which,  in  (Iridncfs,  the  fuit  abated, 
but  the  witncflbs  were  examined  there 
before  notice  of  the  plaintiff's  death; 
the  examination  held  regular,  though 
one  of  the  witnefTes  was  living.     195 

The  defendant  being  a  weak  roan,  and 
to  be  examined  on  interrogatories; 
the  mafler  himfeif  ordered  to  take 
fuch  defendant's  examination,  left  he 
fhould  unwarily  admit  Something 
againfl  himfelf   that   was   not   true. 

2^ 


In  perfetuam  rei  mcmorlam. 

A  witn efs  was  ordered  to  be  examined 
rL'  bene  effe,  where  the  thing  examin- 
ed into,  lay  only  in  the  knowledge 
of  the  witnefs,  and  was  a  matter  of 
great  importance,   though   the  wit- 

neis 
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Hefs  was  not  proved  to  be  old  or  in- 
firm. Page  77 

After  PMication. 

After  the  defendant  has  been  examined 
on  interrogatories,  and  publication 
pafled,  the  plaintiff  ought  not  to  have 
a  commiflion  to  examine  wicnefTes  in 
order  to  falfify  the  defendant's  exa- 
mination ;  this  tending  to  multiply 
cauieS)  and  to  make  them  endlefs. 

4>3 


C]cceptfon0. 

T&e  defendant  pleads  to  the  whole  bill« 
and  on  arguing  the  pica,  it  was  or- 
dered to  Hand  for  an  anfwer,  without 
faying  one  way  or  other  whether 
the  plaintiff  might  except ;  this  muft 
be  intended  a  fufficient  anfwer,  and 
"^the  plaintiff  cannot  except*  239 

If  a  demurrer  be  to  part  of  the  bill,  and 
an  infufficient  anfwer  to  the  refiduc  ; 
yet  the  plaintiff  cannot  except  until 
the  demurrer  is  argued.  326 

But  if  to  a  bill  the  defendant  anfwers 
as  to  matter  of  difcovery,  and  pleads 
only  a3  to  relief,  the  plaintiff  may 
except  to  any  matter  of  difcovery  be- 
fore the  plea  argued  ;  for  that  plain- 
ly no  matter  of  difcovery  it  covered 
by  the  plea.  327  (N) 

4(^ommttnfcato  CapfenDo.      See 
catfc0.  ' 

0^at  ISesnum.    See  Wixiu. 


A,  by  his  intereft  with  the  commiflioners 
of  excife,  gets  an  ofHce  in  that  branch 
of  the  revenue  for  B.  who  in  coniider- 
ation  thereof  gives  a  bond  to  A,  to 
pay  him  10/.  per  ann,  as  long«s  B, 
enjoys  the  place ;  equity  will  relieve 
againfl  fuch  bond.  39 1 

Though  the  excife  was  no  part  of  the 
revenue  at  the  time  of  making  the 

Vol.  nr. 


flatute  of  5  ^Cs*  6  EJ.  6.  yet  ther 
may  be  good  ground  to  condrue  ic 
within  the  reafon  and  mifchief  of  that 
flatute.  "^  Pa^e  393 


tf ]cectttion.    See  alfo  jlnfutiSion. 

The  plaintiff  gets  judgment  in  the  petty 
bag,  after  which  he  is  flopped  by  an 
injunction.  The  year  and  day  pafs; 
the  plaintiff,  though  hindered  by  the 
injun^on,  cannot  yet  fue  out  execu* 
tion  without  z.fcire facias,  36 

^.  If  in  fuch  cafe  he  could  not  have 
taken  out  execution,  and  have  conti- 
nued by  wC' comes  non  mifit  hrtvcT 
ihid,  (N) 

A.  died  feifed  of  fome  lands  In  fee,  and 
confidcrably  indebted  by  judgment 
and  fimple  contradl.  After  the  death 
of  A,  and  before  the  effoin  day  of  the 
next  following  term,  many  of  the 
judgment  creditors  delivered  fieri 
facias*^  to  the  flierifF,  and  took  the 
goods  and  furniture  of  A.  in  execu- 
tion. In  this  cafe  it  was  held,  that 
the  judgment  credicors  having  lodg- 
ed their  writs  of  execution  with  the 
(heritF  in  the  fame  v.icaaon  that  the 
party  died,  it  related  to  the  tefte  of 
the  writ  .".s  to  all  but  .purchafers ; 
and  conftfquently,  that  the  goods  by 
relation  wcreevidled  in  A.\  life  time, 
and  therefore  the  iimple  contract 
creditors  could  not,  as  they  peti- 
tioned, be  admitted  to  ftand  in  the 
place  of  the  judgment  creditors  on 
the  land,  and  be  paid  thereout  in 
proportion  as  the  others  had  exhaa  led 
the  perfonal  eilate.         399i  400  (N) 


tf^ccutoj.     See   alfo  3omfniOtatOfo 
9act0^  ]Dcbt03  9eir>  CruS. 

One  pofFe/Ted  of  a  term  for  years,  de- 
vifcs  it  to  A,  for  life,  remainder  to 
the  heirs  of  A,  it  feems  this  fhall,  on 
A.*%  death,  go  to  his  executor,  and 
not  to  his  heir.  29 

A  woman  having  a  baflard,  leaves  ^ 

perfonal  eftate  to  her  executor  in  truft 

Ff  for 
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.  for  the  baftardf  who  dies  intefUte, 
wichoac  wife  or  ifTue.  The  executor 
brings  a  bill  againft  one  who  has 
part  of  this  perfonal  eftate  in  his 
hands ;  the  defendant  demurs,  be- 
caafethe  attorney  general  and  the  ad- 
minilb  ator  are  not  parties ;  the  de- 
murrer difallowed,  for  that  the  ex- 
ecntor  has  the  legal  title,  and  confe- 
qaently  may  fue  for  the  eilate.     Pa^e 

3lf 
In  the  like  cafe,  it  feems,  that  an  ex- 
ecutor, though  a  bare  truilee,  and 
though  there  be  a  refiduary  legatee, 
may  fue  for  the  perfonal  eft  ate  in 
equity  as  well  as  law,  un lef^  the 
ee/m^  que  truft  will  oppofe  it.  ^4 

Where  an  executor  has  an  exprefs  legacy 
for  his  ctre  and  pains,  though  the 
next  of  kin  has  alfo  an  exprefs  legacy, 
yet  the  furplus  (hall  be  dillributed, 
cfpecially  iffuch  furplus  was  intended 
to  be  difpofed  of.  43 

Where  an  infant  executrix,  under  fevcn- 
teen  marries  an  hutjand  of  full  age, 
this  does  not  determine  the  aJmi- 
niftration.  88 

An  executor  in  truft  is  not  a  good  wit- 
nefs  '{ox  hit  cejlty  qui  t,-uji,  as  he  u 
liable  to  be  fued  by  creditors,  and 
to  anfwer  cofts.  1 8 1 

J.  dies  indebted  by  one  bond  to  B. 
and  by  another  bond  to  C.  aitd  leaver* 
B.  executor,  who  intermeddles  wiiii 
the  goods,  and  dies  before  probate  ; 
^.  As  B.  might  have  retained  ihc 
goods  in  his  hands,  hi:;  executors 
have  not  the  fame  power  ?  183 

Any  voluntary  bond  is  good  againil  an 
executor,  but  to  be  pon[>oncd  to  a 
(imple  contract  debt.  222 

The  court  never  allows  an  executor  for 
his  time  and  trouble,  efpecially  where 
there  is  an  exprefs  legacy  for  his 
pains,  ^c.  neither  will  it  alter  the 
cafe,  that  the  'executor  renounces, 
and  yet  is  ailifting  to  the  execucor- 
fhip;  nor  even  though  it  appears 
that  the  executor  has  deferved  more, 
and  benefited  the  trull,  to  the  pre- 
judice of  his  own  affairs.  249 

Wiicrc  there  are  two  executors  and  one 
icnoMnccSi  he  is  dill  at  iibct  tv  to  ac- 


cept of  the  executorfliip  ;  fetus ^  where 
both  renounce.  Page  251 

Though  in  this  matter,  the  coramon 
liiwycj-s  differ  from  the  civilians,  the 
laacr  holding,  that  a  renunciation 
once  made,  though  only  by  one  of 
them,  is  peremptory.  <'*'.'.  (N) 

An  executor  in  trufi  who  had  no- legacy, 
and  where  the  execution  of  the  trull 
was  likelv  to  be  attended  wiih  trou- 
ble, at  nrft  reiufed,  but  afterwards 
agreed  with  the  refiJuary  legatees,  ia 
con fi deration  of  too  guineas,  to  ad 
in  the  executorfiiip,  and  he  trying  Lm:- 
forc  the  execution  of  the  trurt  w^> 
complcated,  his  txecurcri  brcugfci  a 
bill  to  be  allowed  iheje  ico  guincii 
•put  of  the  tnift  money  in  their  h::nd: ; 
but  the  demand  was  d if::! lowed.    2^  1, 

An  executor,  adminiftraior  or   tri::iec, 
I      boys  in  or  compounds  debts,  d'..  it 
(hall  enure  to  the  benefit  of  the  tci- 
!      lator,  ii>'tf.  25:  (N: 

\  At  common  law,  and  before  the  lututc 
of  frauds,  ^c,  if  a  man  granted  ^ 
rent  to  A.  hi>  executors  and  dEgn^. 
during  the  life  of  B,  and  aficrwarcs 
the  grantee  had  died,  le.jving  an  ex- 
ecutor, but  no  aflignee,  the  execuior 
iliould  not  have  had  the  rent,  in  re- 
gard it  being  a  freehold,  tiie  f-nc 
could  not  defcend  to  an  cxecuxr. 
But  now  fince  the  fiatute  of  fraucj> 
■^.,  if  a  rent  be  granted  to  ./.  for  the 
life  of  B.  and  A.  die,  living  B.  A,'t 
executors.  0;V.  Ihall  have  it  during 
the  life  of  i?.  264  (N) 

If  there  be  two  executors,  who  are  alio 
refiduary  legatees,  and  one  of  tHcm 
fwr  a  valuable  confidcraiion  aCigns 
pait  of  his  njiduum  to  A.  and  after 
wards  for  a  valuable  confideratioii 
afligns  his  whole  rcfJuum  to  the  other 
executor;  if  both  are  but  clffn  n 
a/ficK,  the  firlt  afllgnment  muil  take 
place.  3C8 

An  executor,  adminiftrator  or  trcftce 
for  an  infant,  neglects  to  fue  within 
fix  years ;  the  fiatute  of  limititicns 
fhall  bind  the  infant.  509 

A  term  affign^d  by  an  executor,  in  truu 
to  attend   the  inheritance^   ihalK  in 

equity, 
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Equity,  follow  all  the  eftates  created 
oucofit,  iand  .'hi  incumbrances  Tub- 
fifting  upon  it;  but  the  term  being 
by  this  means  become  not  aiTets  at 
law,  the  executor  who  alfigned  it,  is 
liable  to  the  creditors,  as  for  a  de- 
'uAftarvit,  Page  ^^O 

^.  covenants  for  himfelf  and  his  heirs, 
that  a  jointure- ho ufe  fhall  remain  to 
the  ufes  in  the  fettlement :  the  join- 
trefs  cannot  bring  a  bill  againii  the 
heir  for  a  performance,  without  mak- 
ing the  executor  a  party.  331 

Though  in  a  bill  brought  by  a  mort- 
gagee again  II  the  heir  to  foreclofe,  the 
executor  of  the  mortgagor  need  not  be 
a  party,  and- why.  333  (N; 

Where  the  will  does  not  require  that  the 
.executor  fhall  give  fecurity,  it  is  not 
ufual  for  the  court  to  infift  on  it, 
until  fome  ipifbehaviour*;  but  where 
one  by  will  charged  the  refidue  of 
his  perfonal  eftatc  with  40/.  per  an/t. 
to  his  wife  to  be  paid  quarterly,  the 
executor  was  ordered  to  bring  before 
the  mailer  fufficient  in  bonds  and  fe- 
curities  to  anfwer  this  annuity.     336 

The  fpiritual  court  has  no  power  to  re- 
quire fecurity  of, an  executor  for  a 
due    adminiflration    of     the    affets. 

337  (N) 
Where  an  executor  before  probate  files 
a   bill,   and   afterwards    proves    the 
will;  fuch  fubfequent  probate  makes 
the  bill  a  good  one.  35  i 

A  cho/g  en  a^ion  (as  a  bond)  cannot 
pafs  by  delivery  in  nature  of  a  eionatio 
caufa  mortis,  in  regard  it  muft  be 
fued  in  the  name  of  the  executor. 

358 

Though,  generally  fpeaking,  an  ex- 
ecutor or  trullee  compounding  or  re- 
leafing  a  debt,  mud  anfwer  for  the 
fame  •  yet  if  it  appears  to  be  for  the 
benefit  of  the  tcftator's  eftate,  it  is  an 
excufe.  381 

Where  an  executrix  of  J,  who  was 
greatly  indebted  to  divers  perfons  in 
debts  of  different  natures,  being  fued 
in  chancery  by  fome  of  them,  ap- 
peared andanfwered  immediately,  ad- 
mitting their  demands,  (fome  of  the 
plaintiffs  being  her  own  daughteis) 


and  others  of  the  cfeditors  fued  the 
executrix  at  law,  where  the  decree 
not  being  pleadable,  they  obtained 
judgments;  yet  t4ie  decree  of  the 
court  of  chancery  being  for  a  juft 
debt,  and  having  a  real  priority  in 
point  of  time,  was  preferred  in  the 
order  of  payment,  and  the  execatiix 
protipded  and  indemnified  in  obeying 
fuch  decree.  Fage\oz  (N) 

See  more  of  Surplus  and  Refidudry  Lega^- 
tees,  under  Hegac^. 


tf^pbStioit  of  a!o;T)0.    See  alfo  V>U 
Ufe,  miW. 

One  feifcd  of  lands  in  fee  in  A.  and  pof- 
feffed  of  a  term  for  years  in  B*  de- 
vifes  all  his  lands,  tenements  and  real 
eflate  in  A,  and  B.  to  J,  S.  and  his 
heirs;  this  will  not  pafs  the  term, 
cfpecially  if  there  be  another  claufe 
in  the  will  which  difpofes  of  the  per- 
fonal eflate.  26 

A.  has  two  fons  B.  and  C,  and  on  the 
marriage  of  B.  A.  fettles  part  of  his 
•  lands  on  B.  in  tail;  and  A.  being 
feifed  in  fee  of  the  reverfion  of  thele 
lands,  and  of  other  lands  in  pofFefCon^ 
devifes  all  his  lands  and  heredita- 
ments, not  othcrnjui/e  by  him  fettled  er 
dijpofed  of  I  the  rcverfion  in  fee  fhall 
pafs.  56 

One  devifes  all  his  lands  in  A.  B.  and 
C,  and  clfewhere.  The  tester  has 
lands  in  A,  B.  and  C.  and  lands  of 
much  greater  value  in  another  coun- 
ty ;  the  lands  in  the  other  county 
fhall  pafs  by  the  word  elfe^ere,      6i 

A  will  began,  **  As  to  all  my  wordly 
"  eAatc,  vay  debts  being  firfl  paid, 
"  I  give,  ^c:r  the  real  eftate  held 
liable  to  the  debts,  nothing  being  de- 
vifed,  till  the  debts  fhould  be  paid. 

9*'  35? 
Devife  of  all  of  one's  houfhold  goods 

and  other  goods,  plate,  ^c,xq  A,  the 

refidue  01  my  perfonal  efUte  to  B 

the  ready  money  and  bonds  do  not 

pafs  by  the  word  goods,  for  then  the 

F  f  2  bequefl 


A  Taile  of  the  Principal  Matters. 


bequeft  of  the  reiidue  would  be  void. 
Page  112 

Dcrifc  to  fuch  of  the  children  of  A,  as 
(hall  be  living  at  his  death.  A.  has 
i/Tue  B.  who  becoming  bankrupt,  gets 
his  certificate  allowed,    after  which 

.  A,  dies ;  this  contingent  intereft  in 
the  bankrupt  is  aflignablc  by  the  com- 
miffioners,  the  words  of  the  1 3  £//s. 
empowering  them  to  aflign  over  all 
that  the  bankrupt  [himfelf]  might 
depart  "Ji'ithal,  and  here  the  bankrupt 
might  have  releafed  this  contingent 
intcreft.  Beiides,  the  later  Aatutef 
concerning  bankrupts  mention  the 
word  pojpbility.  1 3  3 

How  in  an  injun^lion  the  words  llcebit 
autfm  (for  the  defendant  in  equity) 
fiacitum  ad  communem  legem  fofiulare^ 
€j^  (id  triiUioitem  inde  procedere^  ^  pro 
defc^u  placiti  judicium  intrtire,  Sire  to 
be  underilood.  146 

See  alfo  the  noie  futjoimid. 

One  by  will  devifes  that  all  his  debts 
and  legacies  fhall  be  paid  out  of  his 
perfonal  eilace,  and  if  that  not  fuffi- 
cient,  then  that  his  executor  within 
twelve  months  after  his  death,  (hall 
fell  or  mortgage  fo  much  of  his  real 
cftate  as  fliall  fufRce  for  that  purpofe, 
and    (intef    aP)    gives    a    legacy   of! 
1000/.    to  y.  S.  who  dies  within  a; 
year,  and   the  perfonal  ellate  is  not 
fufEcient ;  this  is  a  veiled  legacy,  and 
fhall  be  paid  to  the  executor  of  J.  S. 
the   legatee,    though   charged   upon 
land  ;     for    the   words  ivithin  ticrhe ' 
months,  denote  the  ultimate  time,  but  j 
the  executor  may  pay  it  fooner.      172 

Devife  to  .^.  until  B.  fliall  attain  forty 
years  ;  B.  dies  before  forty ;  ^.'s 
cftate  ceafes.  Stcus,  if  the  devife  to 
jff  be  made  a  fund  to  pay  debts  or 
portions,  which  cannot  be  raifed 
until  B,  (hall  have  attained  his  age 
of  forty  ;  in  which  cafe  the  wordJha/J 
is  taken  ioi  JhouU,  176 

Devife  to  my  Ion  A.  for  life,  remainder 
to  his  (irll  ion  in  tail  male,  remainder 
to  his  fecond,  third,  fourth  and  fifth 
fon  fuccellively,  without  faying  for 
what  eftate,  •r  any  words  ianramonnt 
A.  has  two  Ions,  the  former  of  whom 


dies  in  his  life-time ;  the  iecond  fon 
fhall  have  an  cfUte-iail,  being  thefirji 
fon  at  bis  fathers  death.  Page  1^% 

One  makes  his  wife  his  fole  heirefi  ami 
executrix  of  all  his  real  ami  perjoMal 
e/iatc,  to  fell  and  difpofe  thereof  at  ha 
pleafme  to  pay  his  debts  and  legacia, 
and  gives  his  brother  (whe  was  his 
next  of  kin  and  heir)  5  /.  the  wife 
has  che  refidue  to  her  own  ufe,  and 
not  as  a  truftee.  1^3 

Money  articled  to  be  laid  oat  in  bed, 
and  fettled  on  the  ha  (band  and  wife 
and  ifTue,  remainder  to  the  hafband 
in  fee,  will,  in  cafe  there  is  no  iiToe, 
pafs  by  the  hufband*j,  devife  of  his 
real  eftate,  though  the  money  was 
never  laid  out;  but  this  muft  be  on- 

•  derftood,  provided  it  be  the  inten- 
tion of  the  party  that  it  fhould  pafs 
as  fuch  ;  for  if  it  appears  to  ha\-c 
been  his  intention  to  pafs  It  as  per- 
fonal cftate,  by  defcribing  it  as  fo 
much  money  agreed  to  be  laid  out  in 
land,  it  will  then  pafs  as  perfonal 
eftate,  and  by  a  will  not  attefted  bv 
three  witncflcs ;  fo  that  this  fcems  to 
depend  on  the  intention  of  the  party, 
without  whofe  particular  interpofition 
it  is,  prima  facie y  land,  and  will  be- 
long to  the  reprefentative  of  the  real 
cftate.  221,  222  (N) 

Where  a  plea  is  ordered  to  ftand  for  aa 
anfwer,  it  muft  be  intended  a  fufii- 
cient  anfwer  and  confequently  the 
plaintiff"  cannot  except  to  it.  239 

The  words,  "  /  de-.ife  all  my  tem^<fAi 
"  eflatcy'  the  fame  as  *'  I  tiezie  Jl 
'•'' my  ivcrldly  rjinte^''  and  pafs  a  tec; 
and  this  is  the  plainer,  wheie  it  is 
afterwards  faid,  all  the  reft  of  my 
real  eftate,  the  word  refl  being  a  ttrm 
of  relation.  2:^5 

If  I  devife  all  my  lands  and  hercdiu- 
ments  in  Dale,  and  have  a  manor  in 
Dak\  the  manor,  a<:  it  is  an  here- 
ditament in  Daley  will  pafi  ;  but  if 
1  have  a  manor  in  Dule^  and  a.'lb 
land  there  which  is  not  parcel  cf  :be 
manor,  it  is  a  queilion  whether  the 
manor  will  pafs  by  a  devife  of  all  my 
lands.  ^21 
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If  I  have  freehold  and  copyhold  lands 
in  Dale,  and  devi(e  all  my  lands  and 
hereditaments  in  Dale  to  pay  my 
debts ;  only  my  freehold  (hail  pafs,  if 
that  be  fufficient;  fecus^  if  I  have 
furrendered  my  copyhold  to  the  ufe 
of  my  will.  Page'^zz 

One  by  will  gives  all  his  houfehold 
goods  and  implements  of  houfehold  ; 
the  malt,  hops,  beer,  ale  and  other 
viduals  in  the  houfe,  do  not  pafs ; 
but  the  clock,  if  not  fixed  to  the  houfe 
fiiall  pafs ;  but  not  the  guns  or 
piftols,  if  u fed  as  ^  arms  in  riding  or 
(hooting  game.  334 

One  has  no  Ismd  in  A,  but  has  tithes 
there,  and  devifes  all  his  land  in  A. 
the  tithes,  as  they  are  iifuing  out  of 
the  land  and  part  of  the  profits 
thereof,  (hall  pafs.  386 

One  with  lemon  juice  takes  out  a  re- 
ceipt written  on  the  infideof  a  bank 
note,  but  called  an  indorfement ; 
this  held  to  be  rafmg  an  indorfement 
within  8  Cs*  9  ^.  3.  cap.  ig.fea.  36. 
and  to  be    felony   without   clergy. 

419 

If  there  be  a  proper  known  word  to  cx- 
prefs  a  thing  by,  no  defcrlption, 
though  with  an  Jnglke,  (hall  be  fuffi- 
cient,   •  433 (N) 

What  is  meant  by  a  clerk  convid.     444 

In  what  cafes,  and  under  what  circum- 
dances,  an  affirmative  law,  without 
negative  words,  may  repeal,  or  take 
away  the  force    of    a    former  law. 

491 


extent. 

Where  a  judgment  was  given  to  a  papift, 
it  was  determined  he  could  not  extend 
the  land,  (ince  that  would  give  him 
an  intered  in  the  land,  contrary  to 
th«  exprefs  words  of  1 1  ^  12  ^.  3. 
cap.  4.  46 .(N) 

If  the  wife  has  a  judgment,  and  it  is 
extended  upon  an  elegit,  the  hulband 
may  aflign  it  without  a  confideration. 
So  if  a  judgment  be  given  in  truft  for 
a  feme  fole,  who  marries,  and  by 
confent  of  her  trudees  is  in  po(reflion 


of  the  land  extended,  the  hu(band 
may  aflign  over  the  extended  intereft ; 
and  by  the  fame  reafon,  if  the  feme 
has  a  decree  to  hold  and  enjoy  lands, 
until  a  debt  due  to  her  is  paid,  and 
(he  is  in  poffeflion  of  the  land  under 
this  decree,  and  manics  ;  the  huf- 
band  may  aflign  it  without  any  con- 
(ideration  ;  for  it  is  in  nature  of  an 
extent.  Page  200 


€|:tinguf(t)ntent,  0;  j^ergcr. 

J,  is  a  copyholder  in  tail,  the  lord 
grants  the  freehold  of  the  copyhold 
to  him  in  fee  ;  the  copyhold,  though 
intailed,  is  extinguiflied.  9 

^^re  autem^  If  ^.  be  a  copyholder  in 
tail,  remainder  to  B,  in  fee,  and  J. 
takes  a  grant  from  the  lord,  of  the 
freehold  to  him  and  Jiis  heirs,  and 
dies  without  iflue  ;  is  not  B,  in  whom 
there  was  once  a  veftrd  remainder  in 
ice  of  the  premifes,  in  titled  to  the 
fame?  10  (N) 

Where  one  has  a  term  for  years  as  ex- 
ecutor, and  afterwards  purchafes  the 
inheritance,  without  having  alligned 
the  term  ;  the  term  is  not  hereby 
merged,  left  it  (hould  occafion  a  de- 
I'ajia'vit,  329  (N) 


jFaftO}0. 


IF  I  fend  goods  to  a  fadlor  to  difpofe 
of  for  my  ufe,  and  he  becomes  a 
bankrupt,  thefe  goods  are  not  liable 
to  the  debts  of  iuch  bankrupt.      1 85 

A  trader  in  Lcntlon  having  money  of 
y.  S.  (who  refided  in  Huland)  in 
his  hands,  bought  South- Sea  Otock,  as 
fador  for  J.  S.  and  took  the  (lock  in 
his  own  name,  but  entered  it  in  his 
account  book,  as  bought  for  J.  S. 
after  w  hich  the  trader  became  a  bank- 
rupt ;  this  truft  ftock  not  liable  to 
the  bankrliptcy.  187  (N) 

Brokers  or  iadlors  who  ad  for   their 

principals. 
Ffs  *-       ^     • 
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principals,  not  liable  in  their  own 
capacities.  Page  zy^ 

iFat^cr  anD  Ct)ilt)- 

A  father  intrufts  his  heir  apparent,  then 
an  bfant,  to  the  care  of  2  fervant. 
The  heir  comes  of  age  ;  the  fervant 
takes  a  bond  from  the  heir,  which 
bond  is  fecreted  from  the  father,  and 
the  heir  has  not  wherewithal  to  pay 
the  bond ;  equity  will  fet  the  bond 
afide,  as  obtained  by  fraud,  and  a 
breach  of  trnft.  129 

The  guardianfhip  of  a  child  does  by  the 
law  of  nature  belong  to  the  father, 
who  is  at  liberty,  in  a  peaceable 
manner,  to  ukc  him  wherever  he 
finds  him.  ^       154)  ISS 

The  father  is  the  proper  judge  of  what  is 
a  fit  provifion  for  his  thild,  for  which 
reaibn  the  court  of  chancery  will  fup- 
ply  the  want  of  a  furrender  ofa  copy- 
hold devifcd  by  a  father  to  his  child. 
notwithHanding  he  has othei wife  pro -1 
vided  for  him.  284,  285 

5Fet-tlim|)le    ann    JFee   tail.     See 
CftatC0. 


Jfclonr  •    See  alfo  £>utlatsrt- 

Where  the  hufband  was  attainted  of  fe 
lony,  and  pardoned  on  condition  ot 
iranfportation  ;  and  afterwards  the 
wife  became  intitled  to  foroe  perfonal 
ellate  as  orphan  to  a  freeman  of 
Lon/ion;  this  perfonal  ellate  was  de- 
creed  to  belong  to  the  wife  as  to  a 
feme  fole.  37 

A  bill  in  equity  lies  not  to  compel  the 
performance  of  an  agreement  to  pay 
money  in  confideraiion  of  having 
ftifled  a  profecution  of  felony.        279 

One  with  lemon  juice  takes  out  a   re 
ceipt  written  on  the  infide  ofa  bank 
not.e,    but   called    an   indorfement ; 
this  held    to  be  rafing  an    indorfe 
ment  within    8  ^   9  ^.  3.   cap.  19. 
/f£l.    36.  and  to   be  felony  without 
benefit  of  clergy.  419 


One  convified  of  felony  within  benefit 
of  clergy,  and  fentcnced  to  be  tranf- 
ported  for  /even  years,  continue:  1 
felon,  till  adlual  tranfportation  and 
fervice,  purfuant  to  the  fenrencc; 
and  if  a  flranger  affift  fuch  felon  ccn- 
v\&y  being  in  cullody  under  frntcnce 
of  tranfportation,  to  cfcape  out  nf 
prifon,  (provided  it  be  fuch  jn  ai7:.^- 
ance  as  in  law  amounts  to  a  rcccivng, 
harbouring,  or  comforting  fuch  ^c- 
Ion)  ;  the  perfon  afTiiling  is  accc.  ry. 
to  the  felony  after  the  fa^  ;  bu:  rhtra 
in  the  indictment  for  this  lail  offer,  f, 
it  mud  be  charged,  that  the  ofFen^-cr 
had  notice  of  the  other  felony  o:  :un- 
vidion.  *  Pa£f  459 

Where  the  indidment  has  not  wcil 
charged  a  felony,  nor  the  fpeciil 
verdift  certainly  tound  any  upon  the 
facts  therein  dated,  and  conffquent- 
ly  it  is  uncertain,  whether  the  pri- 
foner  be  guilty  of  any  felony  at  all ; 
or  only  of  a  mifdemeanor  ;  or  where 
in  fuch  cafe  the  prifoncr  demun  to 
the  iiidiflment ;  in  all  thefe  cafes  the 
judgment  given  mufl  be  a  judgnieqc 
of  acquittal;  but  this  will  be  no  bar 
to  another  indidment  conHitutioga 
different  offence.  499 

/erne    Cobert.      See    ^aron    2nD 
iPcme. 

Jfit;i  faciaa-    See  ©ycculion. 


fint. 

By  marriage  articles  money  is  agreed  to 
be  inverted  in  a  purcba<e,  and 
fettled  on  J.  in  tail,  remainder  to 
j4,  in  fee.  jf»  has  neither  wife  ror 
iilue,  and  might  by  a  fine  only  dif- 
pofe  of  the  lands  if  fettled  ;  yet  the 
Lord  Kin^  would  not  order  the  money 
to  be  paid  to  j4.  a  fortiori  nor,  if 
there  had  been  wife  or  iffue.  13 

But  this  is  contrary  to  the  opinion  of 
the  Lord  Macclesfield^  and  (as  it  is 
prefumed)    to  the  prcfcnt  pnrfiicc. 

1+  (N) 

The 
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The  levying  a  fine  is  a  thing  of  time, 
in  regard  of  the  many  oiiices  through 
which  it  is  to  pafs ;  and  the  writ  of 
covenant  U  to  be  under  the  great 
feal ;  by  which  means  the  tenant  in 
tail  may  be  prevented  from  levying 
fuch  fine,  though  ever  fo  much  in- 
tended by  him.  Page  14  (N) 

j4.  and  B.  tenants  in  common  of  lands 
in  fee  ;  J,  devifed  his  moiety  in  fee  ; 
after  which  J,  and  B»  made  parti- 
tion by  deed  and  fine,  declaring  the 
ufe  as  to  one  moiety  in  feveralty  to 
jf,  in  fee,  and  as  to  the  other  moiety 
in  feveralty  10  B,  in  fee.  Certified 
by  the  judges  of  B.  R,  with  whom 
the  Lord  Chancellor  concurred,  that 
the  will  of  J.  was  not  revoked  by 
the  deed,  and  fine  levied  inpurfuance 
thereof.  169,  170  (N) 

Where  the  hufband  for  a  valuable  con- 
fideration,  covenants  that  his  wife 
ihall  join  with  him  in  a  fine  \  equity 
v/ill  enforce  a  performance  of  fuch 
covenant.  •       189 

Sj^.ne  autcm^  If  it  can  be  made  appear 
to  have  been  impofTible  for  the  huf- 
band to  procure  the  concurrence  of 
his  wife,  (as  fuppofe  there  are  differ- 
ences between  them)  and  the  hufband 
offers  to  return  all  the.  money  with 
intereil,  and  to  anfwer  all  the  da- 
mages, whether  in  fuch  a  cafe  equity 
would  not  difcharge  the  hufband  from 
his  agreement  ?  189  (N) 

A  fine  and  five  years  non-claim  held, 
in  favour  of  a  purchafer,  to  bar  a 
trufk  term  though  the  ctftuy  que  truft 
was  in  infant.  3'o(N) 

Lands  arc  devifed  to  jt.  and  B.  and  to 
the  heirs  of  the  farvivor,  in  trud  to 
fell;  though  the  inheritance  be  in 
abeyance,  yet  the  trullees  by  a  fine 
may  make  a  good  title  by  eiloppel. 

'  372 


fine  fur  Conce£erunt, 

A  church  leafe  for  three  lives  was  de- 
vifed to  A,  for  life,  remainder  to  B. 
her  hufband  for  life,  remainder  to 
%\it  firft  and  every  other  fon  of  B,  by 
ji.  in  tail,  remainder  to  the  heirs  fe- 


male of  B,  by  A.  in  tall,  remainder 
to  the  right  heir^  of  A.  B.  died, 
whereupon  his  fbn  C.  (whom  he  had 
by  A.)  brought  his  bilU.praying,  that 
the  leafehold  premises  (fome  of  the 
lives  whereby  the  fame  were  held  be« 
ing  dropt)  might  be  renewed  and 
fettled  on  A,  for  life,  remainder  to 
the  plauitifF  and  his^  heirs ;  the  court 
ordered  that  a  fine  Jier  cmicejferunt 
fhould  be  levied  by  A,  and  C.  and 
that  by  a  proper  conveyance  of  leafe 
and  releafe  the  premises  fhould  be 
conveyed  in  trufl  to  A.  for  life,  re- 
mainder  to  the  plaintiff  C.  and  his 
heirs.  Page  266  (N) 

Fine  relating  tQ   CopyhoUs.     See  COf^* 


JPlcct  ^litm. 

One  who  has  been  a  prifoner  in  Ne^^vgate 
for  debt,  but  afterwards  removed  to 
the  Fleets  is  excommunicated;  the 
Court  of  Chancery  will  not  order  the 
curfitor  to  make  out  the  writ  of  ex- 
'  eommunicato  eapieudo  to  the  warden  of 
the  Fleet ;  but  the  writ  may  be  di- 
refled  to  the  fheriff,  who  may  return 
2Lmnift  iwventust  qn  which  return  the 
court  of  B.  R.  may  grant  an  Ifaieas  ' 
corpus  to  bring  up  the  prifoner,  and 
thereon  charge  him  with  an  excommu- 
nicato capiendo.  cc 

The  Court  of  Chancery  fends  attache 
ments  to  the  warden  of  the  fleet. 

ibid. 


JfoKCloCure.    See  flpo^tgage. 
:iro?eiBu  Courts.    See  Courtf . 

iPojfeinirc- 

Baron  and  feme  defendants  to  a  bill. 
The  feme  mufl  anfwer,  notwith- 
flanding  her  anfwer  cannot  be  read 
againft  her  hufband;  but  the  feme 
is  not  bound  to  anfwer  any  bill  that 

may 
Ff4 
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msy  fubjed  her  to  a  forfeiture,  tho' 
her  hufband  has  fubmitted  to  anfwer. 

A  defendant  not  bound  to  anfwer  what 
tends  to  accufe  him  of  xnaintenaoce, 
or  cf  buying  pretended  rights  within 
the  flatuic  of  32  //.  8.  cap,  ^.fcH.  2. 

375 


tictl.     bee  alio  ]DeeM. 

A  decree  gained  by  fraud  may  be  fct 
a(:de  by  petition  only.  1 1 1 

A  father  incruds  his  heir  apparent,  then 
an  infant,  to  the  care  of  a  fervant ; 
the  heir  comes  of  age  ;  the  (ervant 
takes  a  bond  from  the  heir,  which 
bond  is  fecreted  from  the  father,  and 
the  heir  has  not  wherewithal  to  pay 
the  bond;  equity  will  fet  afide  the 
bond  as  obtained  by  fraud,  ^nd  a 
breach  of  truft.  129 

A  we;.k  man  gives  a  bond  ;  if  it  be  at- 
tcnjed  with  no  fraud,  Wr.  equity 
will  not  fct  it  aiide  merely  for  the 
wc:.knefs  of  the  obligor,  if  he  be 
compos  me/It  is,  1 30 

Thf  having  been  in  drink,  is  not  any 
reafon  to  relieve  a  man  again  11  any 
dtcd  or  agrcenii'iu  gnined  trom  him 
when  in  thofc  circumllances,  for  this 
were  to  encourage  drunkennefs  ; 
fecuSf  if  through  the  management  or 
contrivance  of  him  who  gained  the 
deed,  6/..  the  party  from  whom  it 
was  gained  was  drawn  in  to  drink. 

130  (N) 

A  bill  in  equity  lies  to  compel  the  per- 
formance of  nn  agi cement  to  flop  a 
proi'ecution  at  law  for  a  fraud.      279 

Fniud  cognilable  in  equity  as  well  as 
at  Uw,  ibid. 

The  Hrll  morigagce  permits  the  mort- 
gagor to  keep  the  title  deeds,  and 
the  mortgagor  flicwing  a  fair  title, 
mortgages  the  prcmillbs  to  a  lecond 
mortgagee,  to  whom  he  delivers  the 
^tcds  i  the  firft  mortgagee  is  accef- 
lary  to  the  drawing  in  of  the  fecond, 
viud  ihall  not  compel  the  delivery  of 


the  writio^  from  him  witfaoat  pay. 
ing  him  his  mortgage  money.  P.  280, 

28] 

A  bond  or  mortgage  is  good  evidence 
of  a  debt ;  but  in  cafe  fraud  appears, 
the  obligee,  &r.  ought  to  prove  ac- 
tual payment.  2S9 

A  fubfcquent  deliberate  aft  confirming 
an  unreafonable  bargain,  when  the 
party  is  fully  informed  of  every  thing, 
and  under  no  fraud,  nor  furprife, 
ihall  make  the  bargain  good.       294. 

If  a  man  devifes  lands  in  fee  to  B,  who 
dies  in  the  life  of  the  reftator,  and  the 
tcftator*s  heir  taking  it  that  the  heir 
of  B.  is  intitled,  for  a  trifling  con- 
^deration  conveys  ;ind  confirms  the 
citatc  to  him  ;   equity  will  relive. 

A,  by  his  inter  eft  with  the  commiffion- 
ers  of  excife,  gets  an  office  in  that 
branch  of  the  revenue  for  B,  who  in 
confideration  thereof  gives  a  bond  to 
j4,  to  pay  him  10  /.  pa-  ammum  as  long 
as  B.  enjoys  the  place ;  equity  will 
relieve  again  ft  the  bond.  391 


iFreet)0l1l.  See  Matters  controverted 
betvaen  the  Hfir  and  Executor ^  under 

title  l^eft,  ISeal  ^Sate^  lB)erfoiu( 

A  truftec  or  executor  cannot  change  t)ie 
nature  of  the  truft  pftate,  by  turning 
a  leafe  for  years  into  a  freehold.    100 

Though  a  freehold  be  not  diftributabie 
in  the  fpiritual  court,  it  is  in  equity. 

loz 

Where  a  man  makes  his  will  and  after- 
wards purchafes  a  freehold,  fuch 
eftate  cannot  pafs  by  the  will  made 
by  the  purchafe,  without  a  new  pub- 
lication.  170,  171 

At  common  law,  and  before  the  ftatute 
of  frauds,  if  a  man  had  granted  a 
rent  to  A.  hi>  executors  and  afiigns, 
during  the  life  of  ^.  and  afterwards 
the  grantee  had  died,  leaving  an  ex- 
ecutor, but  no  aflignee,  the  executor 
fhould  pot  have  had  the  rent>  in  re- 
gard 
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gard  it  being  a  freehold  the  fame 
could  not  defcend  to  an  executor. 

Page  264  (N) 

FteehoU  dffcendibU.     See  l]>CCUpant. 


iCalielbfnii. 

WHERE  lands  of  the  nature  of 
gavelkind  are  in  fettlement,  the 
Qofettled  reverfion  continues  part  of 
the  old  eflate,  and  (ball  defcend  in 
gavelkind.  63 

^ooM^  and  tobat  paOeo  b?  x\tt  1De« 
Wt    tt^eof^    fee    C^pofition  of 

4E^rant. 

One  fei(ed  in  fee  of  a  manor,  grants  a 
rent  out  of  it  to  a  charity  for  the  fup- 
port  of  feveral  poor  perfons,  and 
•afterwards  grants  the  manor  in  fee 
to  J.  S.  the  nomination  of  the  poor 
perfons  belongs  to  the  heir  of  the 
grantor,  and  does  not  pafs  with  the 
manor.  145 

Things  lying  in  grant,  as  an  adrowfon 
fetm  extendible  in  an  ek^t.  401 


d5uarliitn.    See  J^ntant,  '€tufttt. 

A  prefbyterian  who  had  three  infant 
daughters  brought  up  that  way,  and 
Tiad  three  brothers  preibyterian3,made 
his  will,  appointing  his  brothers,  and 
alfo  a  clergyman  of  the  church  of 
Englamiy  guardians  to  his  three  in- 
fant daughter^,  and  dies,  having  fent 
his  eldeii  daughter  to  his  next  bro- 
ther. The  clergyman  gets  two  of 
the  daughters  into  his  cuftody,yand 
places  them  at  a  boarding- fchool, 
where  they  were  bred  according  to 
the  church  of  England ^  and  brought 
hb  bill  to  have  the  eldeft  daughter 
placed  out  with  the  other  daughters. 
Vbc  three  brothers  that  were  prclby- 


terians  brought  their  bill  to  have  the 
two  daughters  delivered  to  them  ;  the 
court  declared  no  proof  out  of  the 
will  ought  to  be  admitted  in  the  caie 
of  a  devife  of  a  guardianfhip,  any 
more  than  in  the  cafe  of  a  devife  ci 
land.  Page  51 

A  guardian  cannot  alter  the  nature  of 
the  infant's  ellate,  by  turning  the 
perfonai  into  a  real  eilate,  ^  ecutrverfi. 

100 
One  through  a  great  age  being  deprived 
of  his  memory,  and  almoft  become 
Kon  compos y  was  admitted  to  anfwer  by 
his  guardian,  the  demand  in  queilion 
being  but  fmall.  1 1 1  (N) 

The  marrying  an  infant  ward  of  the 
court  of  chancery,  is  a  contempt, 
though  the  parties  concerned  in  fuck 
marriage  had  no  notice  that  the  in- 
fant was  a  ward  cf  the  court ;  all  a£U 
of  the  court,  as  the  commitment  of  a 
wardihip,  and  in  a  caufe  depending, 
to  be  taken  notice  of  by  every  one  at 
his  peril.  116,  117 

So  where  one  not  a  freeman  o^  London 
married  a  city  orphan,  though  it  did 
not  appear  the  party  had  any  notice 
of  his  wife's  being  a  city  orphan,  yet 
he  was  held  punifhable  by  the  court 
of  orphans.  118  (N) 

The  guardianlhip  of  the  child  does  by 
the  law  of  nature  belong  to  the  fa- 
ther ;  and  the  right  thereto  cannot 
be  taken  from  him  by  any  other  per- 
fon's  giving  a  legacy  though  never  fo 
great,  and  the  father  is  at  liberty  to 
take  fuch  child  wherever  he  can  meet 
with   him,  though   not  by   force. 

^are  is  concerning  the  proper  remedies 
for  the  recover)'  of  a  ward,  fuch  as 
the  writ  of  ravilhment  of  ward,  ho'^ 
mifie  replegtando^  and  habeas  corpus  ; 
and  whether,  if  a  perfon  be  brought 
into  court  by  virtue  of  the  latter,  and 
declares  he  is  under  no  force,  the 
court  will  deliver  him  into  the  cuf- 
tody  of  another.  154  (N) 

Whether  the  writ  of  tjeflione  cuftodt^  be 

not  the  mod  proper  method  whereby 

to   try    the  righ;  of  guordianihip. 

ibid.  (N) 

•   .\a 
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An  Infantas  inAver  cannot  be  given  in 
evidence  again  ft  him,  becaafe  the 
guardian  and  not  the  infant,  is  fworn 
to  Tueh  anfwer.  Page  2^7 

Alfa  ihe/wifctHs  to  hear  judgment  matt 
be  ferveu  on  the  guardian.    li/V/.  '(N) 

If  the  infant  plain tifF's  guardian  or 
procbein  amy  negle£^s  to  put  in  a  re- 
plication to  a  defendant's  anfwer ; 
Snare t  Whether  fuch  anfwer  (hall  be 
read  and  admitted  to  be  true>  though 
never  fo  detrimental  to  the  infant's 
inheritance?  237  (N) 

An  allowance  of  maintenance  to  a  guar- 
dian roufl  be  in  regard  to  what  the 
infant  then  had,  and  not  to  what  falls 
in  afterwards.  368 


l^bea»  CO}po0*    ^^  W^iv 

9<fr  anD  anccfto^    See  alfo  e%tt\u 
toj,  |&attie0,  Rffulting  Truft. 

ONE  binds  himfelf  and  hb  beir  in 
a  bond,  and  mortgages  fome  lands, 
of  which  he  is  feifed  in  fee,  for  more 
than  the  value;  the  heir  has  200/. 
lor  joining  in  a  fale  of  the  premiffcs; 
this  200/.  held  not  to  be  aflets.     10 

One  has  two  fons  yi,  and  B,  and  three 
daughters,  and  devifes  his  lands  to 
be  fold  for  payment  of  his  debts ;  and 
as  to  the  monies  arifmg  by  falc  after 
debts  paid,  he  gives  200/.  thereout 
to  his  eldeft  fon  J.  at  twenty-one, 
the  reiidue  to  his  four  younger  chil- 
dren  equally;  J,  the  elded  dies  be- 
fore  twenty-one;  this  200/.  fhall  go 
to  the  heir  of  the  teilator.  20 

The  heir  the  univerfal  reprefcntative  of 
his  anceflor,  and  not  to  be  diiinhe- 
riled  by  doubtful  words.  61 

In  a  devifc  of  lands  to  pay  debts,  if  the 
creditors  bring  a  bill  to  compel  a  fale, 
the  heir  is  generally  to  be  made  a 
party  ;  /ecus  in  the  cafe  of  a  truft  cre- 
ated by  deed  to  pay  debts.  92 


If  a  copyhold  be  made  liable  to  pay 
debts,  and  the  charge  being  bac 
equitable,  the  legal  eftate  of  the 
copyhold  defcends  to  the  heir,  in  a 
bill  brought  by  the  creditors  praying 
a  fale,  it  feems  neceflary  to  make  the 
heir  a  party,  otherwife  the  legal 
eflate  of  the  copyhold  cannot  be  con- 
veyed to  a  purchafer ;  but  in  cafe  it 
appears  that  the  heir  at  law  has, 
iince  the  teflator's  death,  conveyed 
-  away  all  the  copyhold,  then  the 
grantee  of  the  heir  being  capable  of 
conveying  to  the  purchafer,  it  may 
not  be  ncccfl'ary  to  make  the  heb^  a 
party.  Page  97  (N) 

A  father  in  trulls  his  heir  apparent,  then 
an  infant,  to  tht*  care  of  a  (etyzn\. 
The  heir  corner  of  age  ;  the  icrvam 
takes  a  bond  from  ihc  heir,  wtiich 
bond  is  fecrcted  from  the  father,  and 
the  heir  has  not  w^i  ere  withal  to  pay 
the  bond:  equity  will  iet  afide  the 
bond,  as  obtained  by  fraud.  12^ 

Heirs,  when  of  age,  arc  under  the  care 
of  equity,  and  then  waut  it  moil, 
the  law  taking  care  of  ^cm  till  that 
time,  131 

Qne  feifed  in  fee  of  a  manor,  grants  a 
rent  in  fee  out  of  it,  as  a  chanty,  for 
the  fupport  of  feveral  poor  peribns, 
and  afterwards  grants  the  manor  to 
y  S.  in  fee ;  the  nomination  of  the 
poor  perfons  does  not  go  with  the 
manor,  but  belongs  to  the  heir  of  the 
grantor.  145 

Though  by  the  ftatute  of  frauds  an 
eftatc  to  a  span  and  his  heirs  for  three 
lives  is  made  liable  to  pay  debts,  yet 
it  is  only  fuch  debts  as  bind  the  heir. 

166 

One  articles  to  buy  land,  and  the  titlf 
is  under  a  will  not  proved  in  equity 
againil  the  heir;  yet  in  fome  Culcs 
equity  will  compel  the  purchafer  to 
accept  the  title.  150 

Money  agreed  to  be  laid  out  in  Land 
fhall  be  taken  as  land,  and  go  to  the 
heir;  and  no  difference  where  the 
money  thus  agreed  to  be  laid  out  and 
fettled,  is  dcpofited  in  the  hands  of 

Duftcei, 
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trailees,  and  where  It  remains  in  the  | 
hands  of  the  covenantor.  Pa^e  2 1 1 
One  deyifes  a  rent-charge  to  be  iold  to 
pay  legacies  amounting  to  800  /.  and 
if  the  rent-charge  ihould  fell  for 
loeo/.  the  teftator  gives  a  further 
legacy  of  aco  /.  the  rent-charge  fells 
for  above  80c  A  and  lefs  than  1000/. 
what  exceeds  the  8qq/.  fhall  belong 
to  the  heir  as  a  refulting  trull.       25a 

A  mortgagor  in  fee  died,  and  the  mort- 
gagee bought  in  the  mortgagor's 
wife's  right  of  dower ;  decreed  that 
the  heir  of  the  mortgagor,  on  his 
bringing  a  bill  to  redeem*  (hould 
have  the  benefit  of  it,  ihiti*  (N) 

Where  the  heir  is  totally  difinherited, 
equity  will  not  fupply  the  want  of  a 
furrender  of  a  copyhold  in  favour  of 
a  yonnger  child.  984,  285 

But  a  flight  equity  for  an  heir  to  fay  he 
wants  the  deeds  and  writings,  unlefs 
he  claims  under  fome  deed  of  intail, 
concealed  from  him  by  the  defendant. 

296 

In  a  bill  brought  by  a  mortgagee  to 

foreclofe,  it  is  fufficient  to  make  the 

heir  only  of  the  mortgagor  a  party. 

•       .^33  (N) 

Although  there  be  no  covenant  or  bond 
in  a  mortgage,  yet  the  heir  of  a  mort- 
gagor (hall  compel  an  application  of 
the  perfonal  eflate  in  exoneration  of 
bis  land.  358 

One  dies  indebted  by  bond,  and  feifed 
in  fee  of  divers  lands,  part  of  which 
he  devifes  to  J,  $,  and  other  par:  he 
permits  to  defcend  to  his  heir;  the 
lands  de(cended  (hall  in  the  firft  place 
be   liable   to  pay  the   bond  debts. 

Slu^ere  auiem.  Whether  if  the  teftator 
had  deyifed  any  part  to  the  heir,  the 
other  devifee  muft  not  have  contri- 
buted fro  rata  t  ihid,  (N) 

In  the  cafe  of  lands  in  fee  defcending 
on  an  infant,  the  parol  fliall  demur 
in  equity  as  well  as  at  law.  368 

An  heir  at  law  is  made  a  defendant,  and 
infifts  on  his  title ;  he  fliall  have  his 
cofls  though  it  goes  againil  him ; 
but  if  an  heir  at  law  be  plaintiff, 
and  mifcarries  in  his  fuit,  he  Audi  not 


have  cofls;  bnt  on  his  fuit  appearing 

to  be  gronndlefs,  he  fliall  pay  cofls. 

^^g^  373 


Matters  controverted  hcttuein  the  heir  and 
Executor.     See  alfo  C^reCtttO^. 

A.  covenants  for  himfelf  and  his  heirs, 
that  he  will  purchafe  lands,  and  fettle 
the  fame  on  himfelf  for  life,  remain- 
der to  his  wife  for  life,  remainder  to 
his  firfl,  tdc,  fon  in  tail,  ripmainder 
to  himfelf  in  fee;  equity  will  compel 
the  executor  to  lay  out  the  money, 
though  the  heir  be  both  debtor  and 
creditor.  224. 

Every  mortgage,  though  without  any 
covenant  or  bond  to  pay  the  money, 
implies  a  loan,  and  every  loan  im- 
plies a  debt ;  therefore  an  heir  of  a 
mortgagor  fliall  compel  an  applica- 
tion of^the  perfonal  eftate  to  pay  off 
a  mortgage,  notwithflanding  there 
was  no  covenant,  ^c,  from  the  mort- 
gagor. 358 


Catching  Bargains, 

A,  having  500/.  given  him  by  his  uncle, 
in  cafe  he  fliould  furvive  the  teftator's 
wife,  fells  it  for  100/.  to  be  paid 
by  ^Lpcrann,  but  that  if  the  tefla- 
tor's  wife  fliould  die  before  A,  and 
the  legacy  become  due,  in  fuch  cafe 
the  rcfl  of  the  money  to  be  paid  with- 
in a  year  then  next.  A,  does  fur- 
vive the  teflator's  wife,  and  knows 
the  legacy  was  become  due  to  him, 
and  being  fully  apprifcd  of  the  whole 
fa£t,  confirms  the  bargain;  he  fliall 
be  bound  thereby.  290 

Though  had  all  depended  on  the  firfl 
aflignment,  the  court  would  have  fet 
it  afide,  as  being  an  unreafonable 
advantage  made  of  a  neceflitous  man. 

294 

An  heir  of  about  twcnty»feven  years  of 
age,  and  who  had  a  commiifion  in 
the  guards,  borrowed  500/.  on  con- 
dition to  pay  I  coo/,  if  he  furvived 
his  father  and  father-in-law;  but  if 

he 
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he  died  before  his  father  and  father- 
in-law,  then  the  lender  to  lofe  the 
500/.  The  heir  furvived  his  father 
and  father-in-law,  and  was  relieved, 
though  after  he  had  paid  the  money, 
it  being  for  fear  of  an  execution. 
Pa^  292  (N) 
Unreafonable  Ivir^ains  made  with  an 
heir  in  his  fatHti  s  life-time,  relieved 
againU,  and  why.  293 


From  whence  derived,  and  what  it  fig- 
nifies.  >7  (N) 

l9otc()tK>t.  See  IDtftribution,  HonDoti. 


3Dcot  anil  ft^unaticb. 

THE  court  allowed  the  profit?  of 
the  lunatickV  etlate  to  the  com- 
mittee for  the  maintenance  of  his  per- 
fon.  The  lunatick  dies,  his  admini- 
flrator  brings  a  bill  for  an  account  of 
thefe  profits;  the  committee  pleads 
this  order  of  court  of  the  allowance  of 
the  profits  for  the  lunatick's  main- 
tenance; the  plea  ordered  to  ftand 
for  an  anfwer;  but  the  court  declared 
they  would  not  relieve  without  grofs 
fraud.  104 

No  appeal  lies  from  an  order  or  decree 
of  the  Lord  Chancellor,  or  Lord 
Keeper,  touching  ideots  or  lunaticks, 
to  the  houfe  of  Lords,  but  only  to  the 
King  in  council.  108 

The  King's  grant  of  a  lunatick's  eftate 
without  account  is  void ;  but  the 
King,  or  the  Lord  Chancellor,  may 
allow  fuch  a  yearly  maintenance  to  a 
lunatick,  as  amounts  to  the  clear 
yearly  value  of  the  lunatick's  eftate. 

1 10 

The  cuHody  of  a  lunatick  may  be  granted 
to  a  feme  covert,  though  (lie  be  not 
fui  juris,  but  undcr  the  power  of  her  i 
hmband.  ill  (N)  ! 


One  through  great  age  being  depriftd 
of  hit  memory,  and  become  alraoft 
non  com/^s  mtnfij,  was  admitted  to  an- 
fwer by  his  guardian,  the  thing  in 
queftion  being  but  fmall ;  but  haid  it 
been  confiderable,  the  regular  way 
had  been  to  have  taken  out  a  com- 
miffion  of  lunacy,  and  have  gotten  a 
committee  affigned.  Pagr  1 1 1  (N) 
A  weak  man  gives  a  bond ;  if  it  be  at- 
tended with  no  fraud  or  breack  of 
truft,  equity  will  not  fet  afide  the 
bond  only  for  the  wesikne/s  of  the 
obligor,  if  he  be  r9;ff/#x  jiv#)c/2/.  130 
!  No  fuch  thing  as  an  equiuble  »om  cmi- 
I      pos,  if  compos  at  law.  ilU, 

I  By  ^Gt'o.z.cap,  10.  ideots  and  lunaticks, 
^c.  or  their  committees,  by  the 
direction  of  the  Lord  Chancellor, 
^c,  may  aiign  over  their  truils  or 
mortgages,  and  be  ordered  to  make 
fuch  conveyances  in  like  manner  as 
trullees  or  mortgagees  of /n:^  memory. 

389  (N) 

3mpeli{ment0.    See  Irimttation. 


3mtiiication. 

Where  the  words  of  a  device  of  a  leafc- 
hold  would,  were  it  in  the  cafe  of  a 
freehold,  make  an  eftate -tail  only  b? 
implication ;  there  a  devife  over  of 
fuch  leafehold  is  good;  fecusy  where 
fuch  words  would  make  an  exprefs 
eftate -tail.  259 

3mp;iContncnt.  See  ^ifon. 


3ncumb^nce0.    See  alfo  ^^ctttttfei. 

Where  a  man  purchafes  an  eftate,  pays 
part,  and  gives  bond  to  pay  the  rcfi- 
due  of  the  money;  notice  of  an  equi- 
table incumbrance  before  payment  of 
the  money,  thuugh  after  the  bond,  is 
fufficient.  307 

A  term  afli.fned  by  an  executor  in  truft 
to  attend  the  inheritance,  (hall,  in 
equity  follow  all  the  eftates  created 

out 
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out  of  it,  and  all  the  incumbrances 
fttbiming  upon  ic.  Fagd  330 

In  all  indidments  againd  one  for  being 
accelTary  after  the  fa£l,  by  receiving, 
harbouring,  ^c.  a  felon,  it  is  necef- 
fary  to  charge,  that  the  defendant 
knew  the  principal  was  guilty,  or  con- 
vided  of  felony  ;  and  this  omiffion  is 
not  to  be  helped  by  the  verdidt.  493 
In  criminal  cafes,  though  the  county  be 
in  the  margin,  yet  the  place  where 
the  fa£l  is  fuppofed  to  be  done  mufl 
in  the  indidment  be  laid  in  com*  | 
^adlS^ifecus  in  civil  ca'cs.  496 

Where  the  indiAment  has  not  well 
charged  a  felony,  nor  the  fpecial  ver- 
di£l  certainly  found  any  on  the  fads 
therein  Hated,  or  where  thejudgment 
is  arrefted  for  defefts  in  the  indift- 
ment :  this  will  be  no  bar  to  an  in- 
didment  charging  a  dificrent  oFence. 

499 


3nt)o^rement. 

One  with  lemon  juice  takes  out  a  receipt 
written  on  the  infide  of  a  bank  note, 
but  called  an  indorfement  ;  this 
held  to  be  rafmg  an  indoHement, 
within  the  8th  and  9th  of  ^.  3.  cap, 
ig./eH.  36.  and  to  be  felony  without 
clergy.  419 


3nfant. 

An  executor  in  trufl  for  an  infant 
cannot  change  the  nature  of  the  truH 
edate  by  turning  money  into  land,  or 
€  converfo.  1 00 

Marrying  an  infant  ward  of  the  court 
is  a  contempt,  though  the  parties 
concerned  had  no  notice  that  the  in- 
fant'was  a  ward  of  the  court.         1 16 

A  father  left  a  great  perfonal  ellate  to 
two  infant  children,  and  made  his 
wife  executrix.  A  bill  was  brought 
in  the  infant's  name  by  a  relation,  as 


procbein  amy,  to  call  the  mother  to  an 
account ;  on  affidavit  of  feveral  other 
relations,  that  this  fuit  in  the  infant's 
name  was  out  of  pique,  and  not  for 
the  infant's  good,  the  court  referred 
it  to  a  mailer,  who  reporting  the 
matter  to  be  fo,  the  fuit  was  ftayed, 
^  Page  ij^o 
The  deed  of  an  infant  not  void  like  that 
of  a  feme  covert,  but  only  voidable. 

208 
An  infant's  anfwer  cannot  be  given  in 
evidence  againil  him,  and  why.  237 
Su'  If  a  defendant  to  a  bill  brought  in 
the  name  of  an  infant  puts  in  an  an- 
fwer, and  the  infant  does  not  reply 
thereto^  whether  the  anfwer  mufl  not 
be  taken  to  be  true  ?  /^///.  (N) 

j4.  tenant  for  life,  remainder  to  JR. 
in  tail  as  to  one  moiety,  remainder 
to  C.  an  infant  in  tail,  as  to  the 
other  moiety,  remainder  over.  There 
is  timber  on  the  premises  greatly  de- 
^  cayiog ;  on  a  bill  brought,  praying 
that  the  decaying  timber  may  be  cut 
down ;  as  the  infant  is  interefted  in 
the  inheritance,  no  timber  allowed  to 
be  cut  down  without  the  approbation 
of  the  mailer  ;  and  the  infant's  moie*  . 
ty  of  the  money  to  be  put  out  for  his 
benefit.  267 

An  executor,  adminiilrator  or  truftee 
for  an  infant,  negleds  to  fue  within 
fix  years  ;  the  flatute  of  limitations 
(hall  bind  the  infant.  309 

In  a  decree  of  foreclofure  again  ft  an  in- 
fant, though  the  infant  has  fix 
months  after  he  comes  of  age,  to 
(hew  caufe,  (sff.  yet  he  cannot  ravel 
into  the  account,  nor  even  redeem, 
but  only  (hew  an  error  in  the  decree. 

352 
On  lands  in  fee  defcending  to  an  infant, 
the  parol  (hall  demur  in  equity  as 
well  as  at  law.  ^63 

An  allowance  of  maintenance  to  a  guar- 
dian mud  be  in  refpe^  to  what  the 
infant  then  had,  and  not  to  what  falls 
in  afterwards.  ^53 

The  (latute  of  7  jftm.r,  cnp.\g,  enabling 
infant  truftees  to  convey,  extends 
only  to  plain  and  exprefs*  trails,  not 

to 
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to  fuch  as  are  implied  or  conftro£tive 
only.  Pa^^e  387 

if.  owed  feveral  debts,  and  by  his  will 
deviled  lands  in  fee  to  an  infant, 
charged  with  all  his  debts  and  lega- 
cies ;  the  infant  not  a  troftee  within 
the  above  mentioned  ad,  as  to  fo 
much  of  the  lands  as  may  fuffice  for 
the  payment  of  the  debts  and  legacies. 

389  (N) 


|3btftanct)i(etnettt. 
3nfietitatice. 


See  CoirrtlOl^- 
See  SDefcent. 


3tifutt&ton.    See  alfo  Contempt. 

The  plaintiff  gets  judgment  in  the  petty 
bag,  after  which  he  is  topped  by  an 
injunClion.  The  year  and  day  pafs  ; 
the  plaintiff,  though  hindered  by  the 
injundion,  cannot  yet  fue  out  execu- 
tion without  Tifcire facias,  36 

How  the  words  in  an  injundion,  **  Li- 
**  cehit  autem  (for  the  defendant  in 
•*  equity)  placitum  ad  communem  legem 
•*  pojluiare^  ^  a  J  triativnem  indt  pro* 
••  cederiy  £9*  fro  defe^  placiti  judi- 
•*  cium  intrare^^  are  to  be  underllood. 

146 

Whether  if,  after  fervice  of  an  injunc- 
tion, the  defendant  at  law  puts  in  a 
frivolous  plea  to  an  adlion  of  debt  on 
a  bond,  the  plaintiff  having  demur- 
.  red  thereto,  and  gotten  it  made  a 
concilium,  may,  after  argument,  ob- 
tain j  udgme  n  t  ?  ibid,  ( N ) 

Whether,  after  fervice  of  an  injunftion 

upon  the  defendant  and  his  attorney, 

they    may    deliver    a     declaration? 

ibid.  (N) 

Affidavits  allowed  to  be  read  for  the  pa- 
tentee of  a  new  invention,  on  a  mo- 
tion to  difTolve  the  injundUon  on  com- 
ing in  of  the  anfwer.    '  255 

A,  tenant  for  years  remainder  to  B.  for 
life.  A,  is  doing  wafte ;  B.  though 
he  cannot  bring  wafte,  as  not  having 
the  inheritance,  yet  he  is  intitled  to 
an  injundion.  But  if  it  be  wafte  of 
a  trivial  nature,  much  more  if  it  be 
Ti^eliorating  wafte,  as  by  building, 
the  court  will  not  injoin  ;  nor  if  the 


reverfioner  or  remaindef-man  in  ^ 
be  not  made  a  party,  who  poffibly 
may  approve  of  the  waAe.      Page 

268  (N) 

After  a  plea  pat  in,  there  can  be  no 

motion  for  afl  injondion,    till  the 

plea  is  argued.  jjd 


Enrolment* 

If  a  decree  be  obtaided  and  inroUed, 
there  is  then  no  remedy  but  by  bill 
of  review;  ^7 1 


Jntetfft  of  dj^oner.      See  aUb  tit. 

Interefl  recovered  for  a  legacy,  though 
after  a  receipt  given  in  fall  for  the 
legacy,  and  the  principal  legacy  paid. 

116 

Though  by  a  deed  ^L  per  tern,  per  ami. 
was  direded  to  be  allowed,  yet  it  ap- 
pearing that  the  money  had  been 
placed  in  the  government  funds, 
which  yielded  but  ^l-  per  cent,  the 
court  reduced  the    intereft    to    4/. 

227 

Tenant  in  tail  of  mortgaged  lands  not 
bound  to  keep  down  the  interefl,  as 
tenant  for  life  is,  not  even  though 
the  former  dies  during  hu  infancy, 
and  confequently  before  it  was  in  his 
power  to  have  barred  the  remainder 
by  a  recovery.  .  234,  235 

A  legacy  out  of  a  rent-charge  Ihall 
carry  intereft.  254 

In  a  poor  caufe,  to  fave  expence,  and 
where  the  matter  is  clear,  the  court 
will  refer  it  to  the  regifter  inftead  of 
a  matter,  to  compute  the  intereft  or 
arrears  of  rent.  258 

3llnterrogato;fe0.     See  IDepoation^ 
examination^  mitmU. 


Hointenants  and  Cenant0  in  Com- 
mon. 

One  devifes  the  furplus  of  his  perfonal 
eftate  to  his  four  executors ;  this  is 

a  joint 
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a  joiist  beqaeil,  and  on  the  death  of 
one  of  them,  ihall  go  to  the  furvi- 
vorsy  as  well  in  the  cafe  of  a  legacy, 
as  of  a  grant.  Pa^d  1 1 5 

Five  peribns  purchafed  H'eji  Thorock 
ievei  from  thecommiilionersof  fewers, 
and  the  purchate  was  to  them  as  join- 

•  tenants  in  fee  ;  but  they  contributed 
rateably  to  the  purchafe,  which  was 
with  an  intent  to  drain  the  level,  af- 
ter which  feveral  of  them  died  ;  they 
were  held  to  be  tenants  in  common  in 
equity  ;  and  though  one  of  thefe  five 
undertakers  deferted  the  partnerihip 
for  thirty   years,  yet  he   was  let  in 

.  afterwards,    and    upon   what  terms. 

158 


3!oint  anB  Tet^crai.    See  alfo  iCaittu 

VUptBy  and  concerning  their  joint  and 
/fpuratc  Commiffions. 

If  A.  and  B,  are  bound  in  a  bond 
jointly  and  feveraliy  toy.  «S.  he  may 
elect  to  fue  them  jointly  or  feverally  ; 
but  if  he  fues  them  jointly,  he  cannot 
fue  them  feverally,  for  the  pendency 
of  the  one  fuit  may  be  pleaded  in 
abatement  of  the  other.  405 

But  if  two  joint  traders  owe  a  pa.tner- 
/hip  debt,  and  one  of  the  partners 
gives  a  bond  as  a  collateral  fecurity 
for  payment  of  this  debt  ;  here  the 
joint  debt  may  be  fucd  for  by  the 
partnerihip  creditor,  who  may  like- 
wife  fue  the  bond  given  by  one  of 
the  traders.  408 


Jfftte. 

Where  the  wife  fues  the  hufhand  for  a 
fpecific  performance  of  her  marriage 
articles,  it  is  no  bar  to  her  demand, 
that  (he  has  eloped  with  an  adulterer, 
efpecially  if  this  be  not  by  the  huf- 
band  put  in  ilTue  in  the  caufo.      269 


HuDge  an^  3ttrif.    See  alfo  aietWS« 

Jury  proper  to  try  the  reaibnablenefs  of 

a  line    fet    on   a    copyhold  eflate. 

P^ge  157 

Where  the  hufband  and  wife  part  vo- 
luntarily, and  a  child  is  born  duria^ 
fuch  feparation,  the  child  will  be  legi- 
timate, unlefs  the  jury  find  the  hus- 
band had  no  accefs.  27$ 

Where  a  title  depends  on  the  words  cif 
a  will,  this  is  as  properly  determin- 
able in  equity,  as  by  a  judge  and 
)a€}  Sit  Jiffi frius.  29S 


JiMzimnt.    See  ^tcutitit^. 

Arrefi  of  Judgment, 

Where  a  fpecial  verdidl  has  not  cer- 
tainly found  any  felony  upon  the  fafts 
therein  flated,  and  confequently  ic 
is  unqertain  whether  the  priibner  be 
guilty  of  any  felony  at  all,  or  onl/ 
of  a  mifdemeanor ;  or  where  the  jury 
has  found  a  general^verdid,  thaC  the 
prifoner  is  guilty,  and  afterwards 
judgment  is  arreted  for  defedls  in 
the  indictment,  in  thefe  cafes  the 
judgment  given  mull  be  judgment  of 
acquittal  ;  but  this  will  be  no  bar  to 
another  indidtment  conflituting  a  dif- 
ferent offence.  499 


3artft)fSton  o;  CogmTance.    See  alfo 
Courts* 

The  Lord  Chancellor  or  Lord  Keeper 
has  jurifdiCtion  in  cafes  of  ideocy  or 
lunacy,  not  as  Lord  Chancellor  or 
Lord  Keeper,  but  by  virtue  of  a  royal 
fign  manual  ;  and  from  his  orders  or 
decrees  touching  thefe  matters,  no 
appeal  lies  to  the  houfe  of  Lords, 
but  only  to  the  King  in  council.  107, 

J08 

^ec  alfo  the  note  thereto  fuhjoined. 

ISfng.    See  |d;ero3(itit)e. 


A  TaiU  sf  tie  Prind^  Matter  U 


Truilee  forbearing  to  do  whan  it 
_     was  his  office  to  have  done,  fball 
Dot  prejudice    the   ceftuy  fug    trufl. 
Page  215 

iUnlMCa]c.     See  Cajtes* 


lUafei.     See  alfo  Eflatts  for  Life  and 
Years. 

A  leafe  renewed  by  a  goardian  for  an 
infant's  benefit  Ihall  follow  the  na- 
ture of  the  original  leafe.  loi 

Leafe  of  a  coal  mine  to  y/.  rcferving  a 
rent;  -//.  the  leifee  declares  himfelf 
a  truftce  for  Bve  feveral  perfons,  to 
each  a  fifth.  The  five  partners  enter 
upon,  work  and  take  the  profits  of 
the  mine,  which  afterwards  becomes 
unprofitable,  and  the  leffec  infolvcnt ; 
the  cejluy  que  trvfis  not  liable,  but  for 
the  time  during  which  they  took  the 
profits.  402 

I^eafe  atiD  IKetcare* 

i 

An  cftate  for  three  lives  is  limited  to  A.  | 
and  the  heirs  of  his  body;  A,  by  leafe  1 
or  by  leafe  and  releafe,  may  bar  the 
heirs  of  his  body  as   claiming  under 
him,  but  cannot  by  any  ad  bar -5.  265 

^are  tamen. 


legacy  aitu  legatee. 

I 
Where  a  legacy  is  devifed  of  a  ieafehold  I 
cftate  to  A,  for  life,  remainder  to  B,  , 
and  the  executor  affents  to  the  dcvifc  \ 
to  A.  this  is  a  good  affcnt  to  the  de- 
vifeover.  ,  ]^ 

A.  by  will  declares  his  intention  to  dif- 
pofe  of  his  houflioia  goods  by  his  co- 
dicil, and  devifes  the  refidue  of  his 
perfonal  eftate  not  difpofed  of,  ncr 
refervcd  to  be  difpofed  of  by  his  q.o-> 
dicil,  to  his  wife,  whom  he  made\ 
refiduary  legatee.  Afterwards  thej 
lellator  makes  a  codicil,  and  does  not  j 


difpofe  of  the  koofliold  goods  thereby ; 
the  hou(hold  goods  fhall  not  go  to  the 
refiduary  legatee,  but  according  to 
the  (latute  of  DiAribu tion  •      Page  40 

Where  an  executor  has  an  exprefs  le- 
gacy for  his  care  and  pains,  though 
the  next  of  kin  has  alfo  an  exprefs 
legacy,  yet  the  furplus  ikall  go  ac<» 
cording  to  the  flatute  of  Diflribodon; 
efpecially  if  the  furplus  was  inteikded 
to  be  difpofed  of.  43 

A  diftributary  ihare  by  the  ftatate  is  in 
nature  of  a  veiled  legacy,  tranfoiif- 
fible  to  the  reprefentatives  of  the 
party  entitled  even  though  he  diet 
within  the  year.  49,  50  (N) 

One  gives  a  legacy  of  20d/.  a-piece  to 
his  children,  payable  at  tweoty-one ; 
and  if  any  of  them  die  before  twenty- 
one,  then  the  legacy  given  to  him  fo 
dying,  to  go  over  to  the  fur\'iving 
children.  One  of  the  children  dies 
in  the  life  of  the  te(lator ;  though  this 
legacy  lapfes  as  to  the  legatee  dying 
under  twenty^-one,  yet  it  is  well  gives 
over  to  the  furviring  children.       113 

One  devifes  the  furplas  of  his  pcrfooil 
eftate  to  his  four  executors;  this  is 
a  joint  bequeft,  and  on  the  death  of 
one  fliail  go  to  the  furvivors,  as  well 
in  the  cafe  of  a  legacy  as  of  a  graat. 

"5 

Intereft  recovered  for  a  legacy,  though 
after  a  receipt  given  in  full  for  the  le- 
gacy, and  the  principal  legacy  paid. 

126 

If  a  legacy  be  given  out  of  land  to  J.  6. 
payable  at  twenty-one,  and  J,  S. 
dies  before  twenry-onc;  the  legacy 
finks.  Secus,  where  given  out  of  2 
perfonal  e Hate.  138 

One  by  his  will  devifes  that  all  his  debts 
and  legacies  ihall  be  paid  by  his  e^ce- 
cutors  out  of  his  perfonal  eftate,  if 
that  ihall  be  fufficient ;  but  if  not, 
then  that  his  executors  (hall  'x^thn 
tzcei've  months  after  his  death  mortgage 
fo  much  of  his  real  eftate,  as  ihall  faf- 
fice  for  that  purpofe,  and  {infer  al*) 
gives  a  legacy  of  loco/.  to  J,  S.  who 
dies  within  a  year,  and  the  perfonal 
eftate  is  not  fufficient ;  this  is  a  vefted 
legacy,  and  ihall  be  paid  to  the  eze« 

cator 
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cutor  of  the  legatee,  though  charged 
upon  land ;  for  the  words  luithin 
f-^velve  months,  denote  the  ultimate 
time  ;  but  the  executors  may  pay  the 
legacy  fooner.  Pa^exjz 

Hutband  and  wife  Aie  for  a  legacy  given 
to  the  wife;  the  court  will  not  com- 
pel the  payment  of  it,  unlefs  the  huf- 
band  makes  fome  fectlcment  on  the 
wife.  202 

The  court  never  allows  an  executor  or 
truftee  for  his  lime  and  trouble,  cfpe- 
cially  where  there  is  an  exprefs  legacy 
for  his  pains.  249 

An  executor  in  truft  who  had  no  legacy, 
and  where  the  execution  of  the  trufl 
ivas  likely  to  be  attended  with  difH- 
culty,  at  iirfl  refufed,  but  afterwards 
agreed  v(n\i  the  rcf:duary  legatees,  in 
confideration  of  100  guineas,  to  adl 
in  the  executor/hip,  and  he  dying  be- 
fore the  execution  of  the  trult  was 
compleated,  his  executors  brought  a 
bill  to  be  allowed  thefe  100  gumeas 
out  of  the  trull  money  in  their  hands  ; 
but  the  couit  difallowed  the  demand. 

25I,252(N) 

legacy  given  out  of  4,  rent-charge 
fh  al  I  carry  i  n  terc  ft.  254 

A.  having  500/.  given  him  by  his  uncle, 
in  cafe  he  (hould  furvivc  the  tefta tor's 
wife,  fells  it  for  100/.  to  be  paid  by 
5  /.  per  annum  ;  but  that  if  the  teila- 
tor's  wife  fhould  die  before  A,  and 
the  legacy  become  due,  in  fuch  cafe 
the  reft  of  the  money  to  be  paid  with- 
in a  year  then  next.  A.  does  fur- 
vive  the  teftator's  wife,  and  knows 
the  legacy  was  become  due  to  him, 
and  being  fully  apprifed  of  the  whole 
fad,  confirms  the  bargain  ;  he  (hall 
be  bound  thereby.  290 

No  neceflity  for  making  the  refiduary 
legatee  a  party.  311  (N; 

On  a  devife  of  lands  to  pay  debts,  a 
legatee,  whether  fpeciiic  or  pecuni- 
ary, (hall  be  paid  out  of  the  lands,  it 
the  Ample  contra^  creditors  have  ex- 
haufted  the  perfonal  eftate.  323 

One  poflefTed  of  a  term  for  1000  yean, 
articles  to  purchafe  the  inheritance, 
and  by  will  gives  3000  /.  to  his  daugh 
ter,  making  his   fon   executor,   and 
Vol.  III. 


dies.  The  fon  afligns  the  term  in 
truft  to  attend  the  inheritan<e,  of 
which  he  takes  a  conveyance  in  his 
own  name.  Afterwards  the  fon  ac- 
knowleges  a  judgment  to  A,  and 
mortgages  the  fame  lands  to  B.  and 
dies  infolvent ;  A,  (hall  firft  be  ^aid  his 
judgment ;  then  B*  (hail  be  paid  his 
mortgage,  and  then  the  daughter 
(being  adminillratix  to  her  brother) 
is  intitled  to  her  legacy  of  30CC  /  in 
preference  to  the  fimplc  contcatl  cre- 
ditors. Page  328 
Not  ufual  for  the  court  of  chancery  to 
require  fecurity  of  an  executor  for 
the  due  payment  of  legacies,  until  he 
has  been  guilty  of  fome  milbchaviour. 

Neither  has  the  fpiritual  court  a  power 
to  exa6l  fecurity  f»f  an  executor,  un* 
der  pretence  that,  by  reafon  of  uie 
bad  circumftances  of  fuch  executor, 
the  legacies  arc  in  danger  of  being 
loft.  337  (N) 

One  devifed  the  fum  of  6coo/.  Souths 
Sea  ftock  to  J.  S.  and  the  teftator  has 
but  5360  /.  no  more  than  the  53^:0  /. 
ihall  pafs  ;  and  the  reft  of  the  teftator's 
perfonal  eftate  ni>t  be  obliged  to 
make  it  up  6000/.  but  it  might  be 
otherwifc,  if  the  teftator  had  no  ftoclc 
at  all.  384 

Donatio  cavfa  mortis. 

In  every  donatio  cau/a  mortis  delivery 
muft  be  made  by  the  party,  or  by  his 
order,  in  his  laft  ficknefs ;  for  which 
reafon  it  cannot  be  of  a  bond  or  c^^ofe 
en  aclion^  waicK  muft  be  fued  in  the 
name  of  the  executor ;  but  it  may  be 
to  a  wife,  being  in  nature  of  a  legacy, 
but  need  not  be  proved  with  the  will. 

357*358 

Specifick  Legacies, 

If  one  owei  debts  by  bond,  and  devifes 
his  lands  to  y.  6.  m  fee,  and  leaves 
a  fpccifick  legacy,  and  dies,  and  the 
bond  creditor  comes  upon  the  fpcci- 
fick Icagcy  for  payment  of  his  tle'jt  ; 
the  fpeci.Ak  legatee  IhaL  not  ftand  in 
G  g  the 
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the  place  of  the  bond  creditor >  the 
devifee  of  the  land  being  as  much  a 
fpecifick  devifee^  as  he  who  claims 
therpeci6ck  legacy.  Page  324 

Specifick  legacies,  as  in  fome  refped^s 
they  have  the  advantage,  io  in  others 
they  have  the  difadvantage,  of  pecu- 
niary legacies.  385 


Ademption  of  a  Legacy. 

Where  a  teftator  devifes  a  debt«  and 
afterwards  receives  it,  or  even  calls 
it  in,  in  neither  cafe  ^  is  this  an  ad- 
emption of  the  legacy.  386 

In  'ichat  Cafe  a  Legacy  jhall  or  Jhall  not 
he  a  Satisfa^ion  of  a  Dtbt,  or  other 
Demand  en    the    TeftaHr*s   EfiatCy    fee 

S)ati8fa{tion. 
iUgiflatutc.    See  ?3arliamcnt. 


alien. 

A,  covenants  on  his  marriage  to  lay  out 
3000/.  in  the  purchafe  of  land,  and 
to  fettle  it  on  himfclf  in  tail,  remain- 
der to  B.  A.  purchafcs  the  manor 
of  B.  with  thii  3000/.  and  never 
fettles  it,  but  fuffers  a  recovery 
thereof.  This  covenant  was  a  lien 
on  the  laYid,  but  the  recovery  fuf- 
fered  by  J.  dilcharged  fuch  lien,  and 
barred  B.  of  the  benefit  of  it.         171 

Where  a  man  purchafcs  an  eilale,  pays 
part,  and  gives  his  bond  for  payment 
of  the  refidue  ;  notice  of  an  equitable 
lien  before  payment  of  the  refidue, 
though  fubfccjuent  to  giving  the  bond, 
is  fuJHcicnt.  507 


3Liinitation0  ant)  Statute  of  ILtmttax 
tionij- 

One  owes  a  debt  by  fimple  contraft. 
Six  years  pafs,  whereby  the  debt  is 
barred  ;  after  which  the  debtor  by 
will  charges  his  lands  with  the  pay- 
ment of  all  his  debts^  and  dies ;  it 


feems  that  by  this  the  debt  b  revived. 

Fagtli, 

Sj^,  If  a  man  were  to  devife  his  perfon^ 
eflate  in  truft  to  pay  his  debts ;  would 
this  revive  a  debt  barred  by  the  fb- 
tute  ?  89  (N) 

The  flatute  of  limitations  no  plea  where 
the  bill  charges  a  fraud  ;  but  then  it 
(hould  be  charged  by  the  bill,  that  the 
fraud  was  discovered  within  fix  years 
before  the  bill  filed.  143 

So  where,  though  the  affignee  of  the 
effecls  of  a  bankrupt  claims  under  an 
ad  of  parliament;  yet  as  the  flatute 
of  limitations  might  be  pleaded  agaiaft 
the  bankrupt,  by  the  fame  reafon  it 
is  pleadable  againft  the  aflignee.    144 

Length  of  time,  which  will  not  bar  an 
ejcdment,  fhall  not  bar  a  bill  ia 
equity.  2S7 

Where  it  appears  by  a  bill  to  redeem, 
that  the  mortgagee  has  been  in  pof- 
fefTion  twenty  years,  the  defendant 
need  not  plead  the  length  of  time, 
but  may  demur;  neither  will  a  re- 
demption in  fuch  cafe  be  allowed, 
unlcfs  on  account  of  imprifonment, 
infancy,  or  coverture,  or  by  having 
been  beyond  fea ;  uud  not  by  having 
abfcondcd,  v/hich  is  an  avoiding,  or 
retarding  of  juftice :  Alfo,  as  the 
court  has  not  in  general  thought  pro- 
per to  exceed  twenty  years,  wher; 
there  was  no  df ability  in  imitation  cf 
the  firft  claufe  of  the  liatute  of  limi- 
tations; fo  after  tic  di 'ability  it- 
rio^z'cd,  the  time  fixed  for  profecuting, 
in  the  provifo,  (which  is  ten  years) 
CKght  in  like  manner  to  be  obfer'vec, 
2e7,  28S(N) 

An  executor,  adminifbator  or  truftec  fur 
an  infant,  neglects  to  fue  within  lix 
years ;  the  ftatuie  of  limitations,  (hail 
bind  the  infant.  3^9 

A  corporation  (or  company)  (hall  have 
the  benefit  of  the  liatute  of  limita- 
tions as  well  as  any  private  perfon.  310 

A  fine  and  five  years  non-claim  fhall 
in  favour  of  a  purchafer,  bar  a  truH 
term,  though  the  cefuy  qut  trufi  b€  zsl 
infant.  ibid,  (N) 

Jlocai.    See  Counti^t 
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IronTion,  atiTi  t^  CuSom0  t^reof. 

If  ihc  wife's  portion  be  fmall,  and  the 
hufband  a  freeman  of  London,  the 
cuftom  of  London  [alone]  is  a  fuitable 
provifion.  Page  13 

A  freeman  of  Lomlon,  before  marriage, 
fettles  fome  part  of  his  perfonal  eflate 
on  his  intended  wife,  to  take  cfFedl 
after  his  death,  without  mentioning 
it  to  be  in  bar  of  her  cuftomary  part; 
this  will  bar  her  of  fuch  cuRomary 
part.  15 

It  is  fufHcient  if  the  cuftom  of  London  be 
certified  by  the  recorder  at  the  bar 
ore  tenus  1 6 

But  if  the  certificate  be  falfe,  an  aftion 
lies  againft  the  mayor  and  aldermen, 
and  not  againft  the  recorder ;  for  it 
is   their  certificate  by   the  recorder. 

i7(N) 

What  alterations  have  been  made,  with 
regard  to  the  cuftom  of  London,  by 
II  Geo.  I.  cap,  18.  ^        19  (N) 

Where  the  huft>and  was  .'attain ted  of  fe- 
lony, and  pardoned  on  condition  of 
tranfportation,  and  afterwards  the 
wife  became  in  titled  to  fomc  perfonal 
eftate,  as  orphan  to  a  freeman  of 
London  ;  this  perfonal  eftate  decreed 
to  belong  to  the  wife,  as  to  a  feme  fole. 

.37 
One,  not  a  freeman  of  London^  married 

a  city  orphan  ;  and  though  it  did  not 

appear  that  the  party  had  any  notice 

of  his  wife's  being  a  city  orphan; 

yet  it  was  held  fuch  perfon  was  pu- 

niihabie   by   the   court  of   orphans. 

118  (N) 

A  freeman  of  London  by  his  will  charges 

his  real  eftate  with    1500/.   for  his 

daughter,  and  alfo  gives  her   1500/. 

out   of    his    perfonal    eftate.      The 

daughter  would  take  the  1500/.  out 

of  the   real   eftate   (as  that   is    not 

within  the  caftom)  and  alfo  claim  her 

orphanage   part:    But  thd  court,   in 

regard  the  teftator  had  difpofed  of  all 

his  real  and  perfonal  eftate  among  his 

children,  and  intended  an  equal  di- 

viHon,  would  not  fufter  the  child  to 

difappoint  her  father's  will,  but  com- 


pelled her  to  abide  intirely  by  the  will, 
or  by  the  cuftom.  Page  123 

If  a  freeman  gives  a  legacy  to  his  child, 
and  difpofes  of  his  whole  perfonal 
eftate,  the  child  (hall  not  have  both 
the  legacy  and  the  orphanage  part, 
even  though  the  legacy  does  not  ex- 
ceed the  dead  man's  part :  Secus,  if 
the  legacy  be  given  exprefsly  out  of 
the  teftamentary  part :  bu:  in  no  tafe 
fhall  the  child  be  obliged  to  make 
his  eledion,  till  after  the  account 
taken.  124  (N) 

Where  a  daughter  of  a  freeman  of 
London  accepts  of  a  legacy  of  10,000/. 
left  her  by  her  father,  who  recom- 
mended it  to  her  to  releafe  her  right 
to  her  orphanage  part,  which  (he 
does  releafe  accordingly  ;  if  the  or- 
phanage part  be  much  more  than  her 
legacy,  though  fhc  was  told  (he 
might  eleft  which  ftie  pleafed  ;  yet  if 
(he  did  not  know  ftie  had  a  right  firft 
to  inquire  into  the  value  of  the  per- 
fonal eftate,  and  the  quantum  of  her 
orphanage  part,  before  the  made  her 
eledion  ;  this  is  fo  material,  that  it 
may  avoid  her  releafe.  316  . 

Maintenance  money,  or  an  allowance 
made  by  a  freeman  to  his  fon  at  the 
univerfity,  or  in  travelling,  is  not  to 
be  taken  as  any  part  of  his  advance* 
ment,  this  being  only  his  education. 

317  (N) 

The  will  of  a  freeman  cannot  any  way 
operate    upon    the   orphanage    part. 

3i8(N) 

Though  this  feems  to  have  been  other- 
wife  held  formerly.  ibid. 

Freeman  of  London  compounds  with  his 
wife  for  her  cuftomary  part  before 
marriage ;  it  (hall  be  taken  as  if  no 
wife,  and  the  huft>and  ftiall  have  one 
half  of  the  perfonal  eftate  in  his  own 
power,  the  children  the  other  half. 

320 

%^lW.    See  I9eer0  of  t^  Sealm. 

Hunatfcb.    See  Joeot. 
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See  alfo 


MAintenance  money,  or  an  allow- 
ance made  by  a  freeman  to  his 
fon  at  the  univerfity,  or  in  travelling, 
is  not  to  be  taken  as  any  part  of  his 
advancement.  Pai^e  317  (N) 

/Vn  ailowance  of  maintenance  to  a  guar- 
dian, muft  be  in  regard  to  what  the 
infant  then  had,  not  to  what  falls  in 
afterwards,  363 


^Maintenance,  0;  burtng  of  p^ctenfcl) 
»iijl)t0  toicijfii  32  H.  S. 

A  defendant  1^  not  bound  to  anfwer 
wha^  tends  to  accufe  him  of  mainte- 
nance within  this  ad.  375 

A  pcrfon  intcreiled  in  the  premifles  (as 
a  mortgagee)  tho'  he  be  no  party  to 
the  fuit,  may  expend  money  in  fup- 
porting  the  title,  without  being  guilty 
of  maintenance.  378 


^atii^amtts. 

Where  the  fpiritual  court  refufed  to 
grant  the  probate  of  a  will  to  an  ex- 
ecutor until  he  (hould  give  fecurity 
for  a  due  adminillration  of  the  aflets, 
the  court  of  B,  R,  has  inforced  the 
granting  of  iuch  probate,  by  a  pe- 
remptory vianJa/fiuj.  337  (N) 


flParriage,    See  alfo  under  title  *aro» 
ani)  jfemc. 

Agreements     on    Murrla^e^      fcc     under 

3lgrecmeht. 

Rejhaints  on  Marriage^ 

D^vife  of  a  legacy  to  a  feme  on  condi- 
tion (he  marry  a  man  of  the  name  of 
Barlfi*w.  A.  takes  upon  him  the 
nara'e  of  i^/rr/pw,  and  the  feme  mar- 
ries him ;  this  is  a  performance  of 


tke  condition,  and  eqoity  will  not 
decree  the  hafband  to  retain  that 
name.  Fagt  65 

All  refiraints  on  marriage  held  void  b/ 
the  ecclefiaiHcal  courts,  and  in  the 
Court   of  Chancery  relief  is    givtn 

.  againil  them  in  many  cafes,  uoicts 
where  there  is  a  devife  over.     23^, 

^39 


Underhand  Agreements  9n  Marriaze. 

A,  treats  for  the  marriage  of  his  foo, 
and  in  the  fettl^ment  on  the  fon  there 
is  a  power  referved  to  the  father,  fo 
jointure  any  wife  whom  he  (hou'd 
marry,  in  zoo/,  per  ann,  paying 
1000/.  to  the  fon.  The  lather  tnrit- 
ing  aboQt  marrying  a  fecond  ^ife,  the 
fon  agrees  with  ine  fecond  wife's  rela- 
tions to  releafc  the  1000/.  and  does 
releafe  it,  biit  takes  a  private  bend 
from  the  father  for  the  payment  of 
this  1000/.  equity  will  not  iet  ande 
this  bond,  becanfe  it  would  be  in- 
jurious to  the  firrt  marriage,  which 
being  prior  in  time,  is  to  be  preferred. 

66 


Licences fw  marrying,. 

A  parfon  obtains  blank  licences  fcr 
marrying,  under  the  leal  of  the  pro- 
per officer,  and  afterwards  lills  ihcm 
np;  theie  are  void   not  with  iUnding. 

u8 


ia9aCer*0  Scpo^t  0;  Certificate. 

A  father  left  a  great  perfonal  cftate  to 
two  infant  children,  and  made  his 
wife  executrix.  A  bill  was  brought 
in  the  infant's  name  by  a  relation,  as 
prochein  anty,  to  call  the  mother  to 
an  account.  On  sfHuavit  of  icveral 
other  relations,  that  this  fuit  in  the 
infant's  name  was  out  of  pique,  ani 
not  for  the  infant's  good»  tiic  court 
referred  it  to  a  mailer,   who  repon- 

ing 
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ing  the  matter  to  be  fo,  the  fuit  was 
ftaycd.  Page  140 

A  mafter's  report,  though  it  ought  not 
to  be  concluiiv'C,  yet  is,  prima  faciei 
to  he  looked  upon  as  true,  till  falfi- 
£ed  by  an  afiidavit  on  the  other  fide. 

142  (N) 

The  defendant  being  a  weak  man,  and 
about  to  be  examined  on  interroga- 
tories, the  mailer  himfeif  was  ordered 
to  take  his  examination,  left  he  fhould 
unwarily  admit  fomething  againll 
himlcU  that  was  not  true.  z6g 

S^zxitx.    See  Cjctifigui(|jment. 


Leafe  of  a  coal-mine  to  A,  referring  a 
rent;  A.  the  Icflee  declares  himfeif  a 
truftee  for  five  perfons,  to  each  a  fifth. 
The  five  partners  enter  upon,  work 
and  take  the  profits  of  the  mine, 
which  afterwards  bff comes  unprofita- 
ble, and  the  leflee  infolvent;  the 
c^Jluy  que  trufis  not  liable,  but  for 
the  time  during  which  they  look  the 
profits.  402 

l^pnc^.    See  alfo  Untercft  of  ^watt, 
iesaci?.  sH^ojtcjage. 

."Money  a^eed  to  he  la'ul  out  in  Land^  fee 
3gre€tnent;  alfo  Matter ^  comroveried 
hefwden  the  Heir  and  Exccittor^  fee  under 

fttix. 

If  money  be  devifed  to  an  infant  daugh- 
ter, who  marries,  the  court  may  re- 
fufe  helping  the  hulband  to  the 
money,  unle fs  he  makes  a  fuitable 
fettlemcnt.  12 

Dcvife  of  my  houihold  goods  and  other 
goods  to  J.  the  refiduc  of  my  perfonal 
cilaie  to  /?.  The  ready  money  and 
bonds  do  not  pafs  by  the  word  goods, 

112 

Difference  between  an  award  to  pay 
money,  and  to  do  any  thing  colla- 
teral ;  and  why  a  bill  in.  equity  may 
be  proper  only  to  compel  a  perform- 
ance of  che  latter.  190 


In  a  fettlemcnt  a  term  was  raifed  for 
daughters'  portions,  viz,  10,000/. 
with  a  provifo,  that  if  the  father  by 
deed  or  will  ihould  give  any  fum  of 
money  which  (hould  be  adually  paid 
to  them,  then  fuch  money,  if  equal, 
diould  be  a  fatisfadion ;  if  not  equal, 
then  that  it  (hould  go  towards  fatis- 
fadlion  of  their  portions.  The  father 
leaves  land  to  the  daughters  to  the 
value  of  10,000/.  This  no  faiis- 
faflion,  in  regard  money  and  land 
going  in  a  different  channel,  the  one 
is  not  to  be  taken  in  futisfadion  for 
the  other.        ^    Page  2^^,  246,  247. 

One  interelled  in  the  premifTes  (as  a 
mortgagee)  though  he  be  no  party 
to  the  fuit,  may  expend  money  in 
fupporting  the  title,  without  bc'ng 
guilty  of  maintenance.  378 

See  more  under  title  Real  and  Fitfonal 
EJiate, 


i^oxtgagc.    Sec  alfo  Unteteft.    As  to 

the  Buying  in  vf  IncumWances,  and  for 
ivho/e   Benefit    it    pall    be,     fee    title 

Ctuft^  ji^ecuritfcsf. 

A  mortgage  is  a  conditional  fale  ;  con* 
fequently  every  power  to  fell  implies 
a  power  to  mortgage.  9 

Tenant  in  tail  of  lands  mortgaged,  not 
bound  to  keep  down  the  interefl,  as 
tenant  for  life  is.  235 

Where  there  is  a  fubfcqucnt  mortgagee 
without  notice,  who  has  poffefCon  of 
the  title  deeds,  the  ^r^  mortgagee 
(hall  not  compel  a  delivery  of  the 
writings  from  him,  without  paying 
him  his  mortgage  money.  280 

The  firft  mortgagee  permits  the  mort- 
gagor to  keep  the  title  dteds,  and  the 
mortgagor  (hewing  a  fair  title,  mort- 
gages the  preniifTes  to  a  fecond  mort« 
gagee,  to  whom  he  delivers  the  deeds ; 
the  firil  mortgagee  is  accefiTary  to  the 
drawing  in  of  the  fecond.  281 

In  the  pleading  of  4  purchafe  or  mort* 
gage,  the  defendant  mull  plead  that 
the  feller  or  mortgagor  was,  or  pre- 
tended to  be  ieifed  in  fee.  281 


g  3 


A  bond 
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A  bond  or  mortgnge  is,  prima  fade, 
good  evidence  of  a  debt ;  but  in  cafe 
fraud  appears,  the  obligee,  ^c. 
ought  to  prove  adual  pa)ment  of 
the  money.  Page  289 

Every  mortgage,  though  without  a 
covenant  or  bond  to  pay  the  money, 
implies  a  loan,  and  every  loan  implies 
a  debt;  therefore  an  heir  of  a  mort- 
gagor fhall  compel  an  application  of 
the  perfonal  edate  to  pay  off  a  mort- 
gage, nctwithflanding  there  was  no 
covenant,  bfc,  from  the  mortgagor. 

358 


RcJem^tion  and  Foreclofure^ 

Where  it  appears  a  mortgagee  has  been 
in  poffellion  twenty  years,  no  re- 
demption will  be  allowed,  unlefs 
there  be  an  excufe  by  reafon  of  im- 
prifcnment,  infancy  or  coverture,  or 
by  having  been  beyond  fea,  (not  by 
having  abfconded,  which  is  an  avoid- 
ing or  retarding  of  juftice;)  and  as 
the  court  of  equity  docs  not  think 
proper  to  allow  of  a  redemption  after 
twenty  years,  where  there  is  no  dif- 
ability,  in  imitation  of  the  firfl  claufe 
of  the  ilatute  of  limitations,  which 
after  fuch  a  length  of  time  bars  an 
entry  or  ejedlment:  fo  it  has  been 
refolved,  that  after  the  difability  re- 
moved, the  time  fixed  for  profecutin^ 
in  the  provifo  (which  is  ten  years) 
ought  m  like  manner  to  be  obferved. 
287,  288  (N) 

In  .1  bill  brought  to  forcclofe  the  equity 
of  redemption,  none  need  be  made 
a  T>!iuy  but  the  heir.  333  (N) 

One  poflcHbd  of  a  t-^rm  for  years, 
mortgages  ir,  and  di'  > ,  leaving  debts 
by  bond,  and  fomc  by  .imple  contradl ; 
the  equity  of  redemption  is  equitable 
afTcts,  and  Ihall  be  liable  to  all  the 
debts  equally,  3^1 

The  equity  of  redemption  of  a  mort- 
gage comes  to  a  len»e  covert,  a^^ainrt 
whom  and  her  huiband  a  bill  is 
brought  CO  foreciofc  ;  tlic  feme  covert 
fluil  be    forcclofcd   abfolutely,    and  , 


fhall  have  no  time  to  (hew  canfe  after 
the  death  of  her  huiband.    -Page  352 

In  a  foreclofure  againil  an  infant,  though 
the  infant  has  fix  months  after  he 
comes  of  age,  to  fhcw  caufe,  ^c,  yet 
he  cannot  ravel  into  the  account,  nor 
even  redeem,  but  only  Qiew  an  error 
in  the  decree.  ihid. 

An  equity  of  redemption  of  a  copyhold 
may  be  devifed  without  being  fur- 
rendered  to  the  ufeof  the  will.      35 S 

j^uttipiicit?  of  i^\x\x%  ppitvxu^  be 
^\^it^^  157*  334- 


iS^me. 

DEVISE  of  a  legacy  to  a  feme  on 
condition  fhe  marry  a  man  of  the 
name  of  Barlow.  ^  A.  takes  open  him 
the  name  of  Barlazv^  and  the  feme 
marries  him ;  this  is  a  performance 
of  the  condition,  and  equity  will  not 
decree  the  hufband  to  retain  that 
name.  65 

Anciently  people  were  called  by  their 
chridian  names^  and  the  places  of 
their  births ;    as   Thomas  of  D.    ^c. 

ihiJ. 

One  may  of  himfclf,  and  without  an 
aft  of  parliament,  change  his  name, 
and  take  a  new  one.  ihid, 

^z  c^eat  ISegtium.    See  title  CSrftiS* 

Jl^omtnatton  to  an  Sttbomfon.    See 
SDHotoCon. 

il^omtnation    to    a    C^n't^.      See 
Cbatitv. 


iDottce. 

Notice  of  motion  given  by  one  not  al- 
lowed to  aft  as  lolicitor,    not  good. 

104 

Marrying  an  infant  ward   of  the  court, 

is  a   contempt^    though    the  parties 

con- 
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concerned  in  fuch  marriage  had  no 
notice  that  the  infant  was  a  ward  of 
•the  court.  Fage  Ii6 

Acts  of  the  court,  as  the  commitment 
of  a  wardfhip,  and  in  a  caufe  depend- 
ing, to  be  taken  notice  of  by  every 
one  at  his  peril.  •  117 

One,  not  a  freeman  of  Lomlon,  married 
a  city  orphan  ;  and  though  it  did 
not  appear  the  party  had  any  notice 
of  his  wife's  being  a  city  orphan  ; 
yet  it  was  held  fuch  perfon  was  pu- 
nifliable   by  the   court   of    orphans. 

118  (N) 

A  man  founds  a  charity  for  alms-houfes. 
The  founder  and  his  heirs  may  forfeit 
their  right  of  nomination  of  the  alms- 
people,  by  a  corrupt  or  improper 
nomination,  or  by  making  no  no- 
mination at  all ;  but  this  neglcdl  of 
nomination  muH  be  after  fuch  time, 
as  the  founder,  l^r.  have  had  notice 
of  the  vacancy,  and  without  proof  of 
fuch  notice,  it  is  no  fault.     146  (N) 

A  commiffion  being  granted  to  examine 
witnefTes  at  Jlgurs,  the  plaintiff  died, 
by  which,  in  ftridlnefs,  the  fuit 
abated,  but  the  witneffts  were  ex- 
amined before  notice  of  the  plaintiff's 
death;  the  examination  held  regular, 
though  one  of  the  witnefTes  was  yet 
living,  195 

Witnefl'es  examined  in  a  commiflion 
after  the  demife  of  the  crown;,  but 
before  notice  thereof,  liable  to  be  in- 
difled  for  perjury,  if  they  fwear  falfe. 

196 

See  I  Anna?,  ftat.  i.  cap.  8.  feft.  5. 

In  a  plea  of  a  purchafe,  it  is  a  fufficient 
denial  of  notice  to  fay,  that  at  the 
time  of  the  purchafe  he  had  no  notice, 
without  faying,  or  at  any  time  before. 

243 
And  in  all  cafes  of  a  plea  of  a  purchafe, 
or  marriage  fettlement,  notice  mull 
be  denied,  though  not  charged  by 
the  bill  ;  and  it  is  fufiicient  to  deny 
it  either  in  the  plea  or  anfwer  ;  how- 
ever it  is  bell  to  deny  notice  in  both. 

2+4  (N) 
Where  a  man  purchafes  an  edate,  pays 
part,  and  gives  bond  to  pay  the  resi- 
due of  the  money  ;  notice  of  an  equi- 


table incumbrance  before  payment  of 
the  money,  though  after  the  bond,  is 
fufficient  toaffcdhim.  Page  '^o-j 

In  all  indidlments  againlt  one  for  being 
acceffary  after  the  fa(^,  by  receiving, 
harbouring,  ^c.  a  felon,  it  is  ne- 
ceffary  to  charge  that  the  defendant 
knew  the  principal  was  guilty,  or 
convidled  of  felony :  and  the  omilCon 
of  this  necefTary  ingredient  is  not  to 
be  helped  by  the  finding  of  the  ver- 
dift ;  efpeciaily  if  the  verdict  does  not 
find  the  fact  of  notice,  but  only  what 
is  evidence  thereof  493 

An  outlawry  or  attainder  in  a  particular 
county,  may,  as  the  cafe  may  happen 
to  be  circumftanced,  be  fome  evidence 
to  a  jury  of  notice  to  an  acceffary  in 
the  fame  county,  but  cannot  with 
any  reafon  or  jullice  create  an  abfo- 
lute  prefumption  of  notice,  fo  as  to 
excufe  the  not  charging  the  fadl  to  be 
done  fciens  or  Jiknttr  in  the  indidl- 
mcnt.  496 


fl)at().     See  alfo  9flST)alllt. 


o 


N  time  given  to  anfwer,  a  defen- 
dant may  put  in  a  plea  ;  for  that 
is  as  an  anfwer,  and  on  oath.  8 1 

^Oblisation.    See  16onT)0. 
Occupant. 

A  church  leafe  for  three  lives  is  granted 
to  a  bailard  and  his  heirs,  who  dies 
without  ilfue  and  inteflate;  (hall  this 
leafe  go  to  the  adminillrator  of  the 
baftard,  or  to  the  crown,  or  is  the 
leflbr  in  titled,  cr  is  it  cafus  omJTus 
out  of  the  aft  of  frauds  and  perjuries, 
and  fo  remains  liable  to  occupancy 
at  common  law  ?  33,  34    N) 

An  eltate  pur  autre  -ie  is  dillriDutable 
in  equity,  though  not  in  the  ipiritual 
court.  102 

See  alfo  the  14  Geo  2.  whereby  this  kind 

of  ellate  being  unce  vifeJ,  or  in  part 

applied  to  ;he  p».)  nteni  of  deb::.,  ac- 

G  g  4  cord- 
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.  cording  to  the  ^atute  of  frauds,  (hall 
be  .iiilr:bu:ed  in  the  fame  manner  as 
perfonaicilate.  P^^e  loz.  (N) 

An  eflate  pur  autrr  ^If  may  be  limited 
ro  A  in  tall,  remainder  to  B.  For 
this  is  only  a  defcriptiou  who  (hall 
take  as  fpecial  occupants  during  the 
life  of  cfftuj  que  vie.  262 

What  objecLi  11  lies  againft  fuch  remain- 
der being  gv)od.  263  (N) 

At  law,  and  before  the  :.afute  of  frauds, 
there  could  U  i.  •  [,-  *  era!  occupant 
of  a  rent ;  but  fmcv  t  »ai  ftutute,  a 
rent  gra  :cd  genaallv  to  A,  for  the 
life  of  h.  lliall  on  A'^  d^uth,  living 
B.  to  to  the  executors  or  adniiniilra- 
torb  of  ^•!f  grantee,  during  the  iifc  of 
the  ct/r.y  que  vif.  204  (N) 

An  ellnte  for  ihiev  lives  is  limited  to  A. 
and  the  heirs  of  hi;  body,  remainder 
to  J?.  A.  by  leafe  and  releafe  may 
bar  the  heirs  of  his  body  as  claiming 
under  him,  but  cannot  by  any  a6  bar 
B.  205 

^^ri  tamcn. 

And  fee  the  cafe  of  the  Duke  o^  Grafton 
V  HMimcr,  266    N) 

Lanvo  are  given  to  A.  and  his  heirs  for 
thre  livrj,  As  dies  :  his  heir  does 
rot  take  by  defcent,  fn  as  to  have  his 
zp"..  or  to  m..ke  the  p«<rol  demur, 
but  takfs  as  ipccial  occupant.        368 

£)fiBcc  anD  ^©fiBccr. 

A  p  «rfon  obtains  bl..   k  licences  for  mar- 

x^;'n\g  unc  r  the  Teal  of  the  proper  ofti- 

cer,    and   aftci  ..irds    fills    them   up; 

thefv  a:e  void  notwithltandiiig.       1 1  8 

A.  by  hi.    rrcrtilwiih  thecoramilnoners 

ofex-iie,  pett  an  office  in  thai  branch 

o\  the  revenue  i<  r  B,  who  in  confi- 

deration   there»)f  gives  a  bond  to  A. 

to    pay    him    10 A   fcr  ann.    fo  long 

as  B.    pnjoNSthe  office;  equity   will 

relieve  ngai;.ll  fuch  bond.  391 

Thougii  the  i^xcife  was  no  part  of  the 

revenue  at    the  time  of  making  the 

fiatute  of  5  £f/  6  of  EiL  6.  [concci-n 

in^th-:  fale  of  offices;]  yet  there  may 

he  gocki  ground  to  conilru  j  it  within 

die  equity  and  reafon  of  thai  liatute. 

393 


ilHiSinal.    See  drit0. 
4>;t)t)an.    See  XrOnHos. 

In  an  indiifVmcnr  againft  one  as  accef- 
fary  after  the  fad  to  a  felony,  by  rc- 
ceivir:'^,  harbouring,  Ci/r.  a  ielcn, 
who  was  outlawed  or  attainted  ia 
the  fame  county,  it  ought  to  apf^-ir 
that  the  party  receiving  did  it  jciti,\ 
ox  fcienter  ;  for  though  an  outlawry  or 
attainder  in  a  particular  county  may, 
as  the  ca^-  may  happen  to  be  circum- 
(lanced,  be  fome  evidence  to  a  jury, 
of  notice  to  an  accefTary  in  the  lame 
county,  yet  it  cannot  with  any  reafoa 
or  juftice  create  an  abfolute  prefunip- 
tion  of  notice.  P^g^  4^6 


APapift  cannot  take  a  freehold  or 
leafehold  by  will,  becaufe  taking 
by  will  is  taking  by  parchai'e;  and 
by  the  exprefs  words  of  the  Jiat.  1 1 
Cs*  I  2  /f'.  3.  tap.  4.  a  papiil  is  dilabltd 
to  take  by  purchafc.  Alfo  terms  for 
years  are  cxprcfsly  mentioned  in  the 
Uatute.  i6 

Where  a  judgment  was  given  to  a  p^^pii't, 
it  was  determined  that  he  could  rot 
extend  the  land  ;  for  that  would  j:i\e 
him  an  interelt  in  the  land,  coni-arv 
to  the  exprefs  words  cf  the  lluiuie 
abovementioned  ;  and  it  is  the  fan-c 
thing  where  the  judgment  is  given  in 
trail  for  the  pnpill.  46  ^N) 

A  papiil  may,  if  above  eighteen  and  an 
half,  take  lands  by  delcent  ;  alfo  he 
may  take  a  perfonal  cdate  (as  a  Icaic 
for  years)  by  the  llaiute  of  diilribu- 
tion.  4S 

i^i.  If  a  papifl  be  not  capable  of  taking 
.IS  tenant  by  the  curtefy  or  tenant  in 
dower,  thefe  ellates  being  call  en 
them  by  ad  of  law  ?  49  (^*) 
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I^AtDon.  [See  alfo  title  Clergy,  and 
^o'w  an  J  from  ti)bat  ^ime  Burning  in 
the  Hand  bj  l8E)iz.  and  Tfanfporta- 
tion  by  4  Geo.  I.  cap.  ii.  art  to  be 
looked  on  as  Statute  Pardons.'] 

Where  the  hufband  was  attainted  of 
telony,  anci  poidoned  on  condition  of 
tranfportacion,  and  afterwards  the 
wife  became  in  titled  to  fome  perfonal 
ellatc  as  orphan  to  a  freeman  of  Lon- 
do»\  this  perfonal  eftate  decreed  to 
belong  to  a  wife  as  to  a  {tmt  fole. 

Page  37 

By  the  18th  of  Eliz.  a£lual  burning  in 
the  hand,  as  well  as  the  allowance  of 
^^<^gy»  was  nerefTury  to  [pardon  or] 
difcharge  th?  prifoner  from  the  felony; 
and  therefore,  if  before  4  Geo.  i .  ca/>, 
II.  an  oflendcr,  after  clergy  allowed, 
had  cfcaped  before  he  had  been  burnt 
in  the  hand,  he  would  have  continued 
a  fcion,  and  a  lb*anger,  by  affifting 
]iim  to  efciipe,  or  unlawfully  receiv- 
ing, harbouring,  Uc.  might  have 
become  acccHary  to  his  felony  after 
the  fad.  487 


Idarliaincnr,  3&  cf.    See  alfo  jbta^ 

tUtC0. 

Banifhment  cannot  be  but  byafl  of  par- 
liament. 38 

No  neceifity  for  an  ad  of  parliament  to 
change  one'a  name.  65 


)darol  SDemur. 

In  the  cafe  of  lands  in  fee  defccnding  to 
an  infant,  jhe  parol  (hall  demur  in 
equity,  as  well  as  at  law;  bat  if 
lands  are  given  to  ^.  and  his  heirs  for 
three  lives ;  here  the  parol  ihall  not 
demur  during  the  infancy  of  the  heir, 
who  doth  not  take  by  defcent,  but 
only  as  fpecial  occupant.  368 


l^atol  ebiDcnce.    See  CMDence. 


9arfon» 

A  parfon  obtains  blank  licences  for  mar- 
rying, under  the  feal  of  the  proper 
officer,  and  afterwards  fills  them  up  ; 
thefe  are  void  notwithHanding.   Page 

118 

^attfe0. 

One  having  a  baftard,  leaves  a  perfonal 
efiate  to  her  executor  in  truft  for  the 
bailard,  who  dies  intellate,  and  with- 
out wife  or  iflue.  The  executor 
brings  a  bill  againll  one  who  has  part 
of  this  perfonal  eltate  in  his  hands ; 
he  need  not  make  the  Attorney  Ge- 
nial a  party.  33 

In  k  devife  of  lands  to  pay  debts,  if 
the  creditors  bring  a  bill  to  compel  4 
fale,  the  heir  is,  generally,  to  be  made 
a  party  ;/et'tts  in  cafe  of  a  trufl  by  deed 
to  pay  debts.  92 

A.  tenant  for  years,  remainder  to  £. 
for  life,  remainder  to  C.  iu  fee.  uf. 
is  doing  walte ;  B,  though  he  cannot 
bring  wafte,  as  not  having  the  inherit- 
ance, yet  is  intitled  to  an  injandion  ; 
but  not  unlefs  the  reverfioner  or  re- 
mainder man  in  fee  be  made  a  party* 

268  (N) 

A  general  rule,  that  no  one  need  be 
made  a  party,  againft  whom,  if 
brought  to  a  hearing,  the  plaintiiF 
can  have  no  decree.  Thus  a  reii- 
duary  legatee  need  not  be  made  a 
party ;  neither  in  a  bill  brougiit  by 
the  creditors  of  a  bankrupt  againft 
the  afiignees  under  the  commiffion^ 
need  the  bankrupt  himfelf  be  made  a 
party.  3»i  (N) 

However,  in  a  bill  brought  for  a  dif- 
covery  of  fome  entries  and  orders  of 
the  Eafi-'India  company,  the  fecrc- 
tary  and  book-keeper  of  the  company 
being  made  defendants,  their  de- 
murrer was  over-ruled,  left  there 
(hould  be  a  failure  of  jufiice.         310 

J.  covenants  for  himfelf  and  his  heirs, 
that  a  jointure  houfe  (hall  remain  to 
the  ufes  in  the  fettlement.  The  join* 

treft 
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trf  fs  brings  a  bill  againft  the  heir  for  a 
performance ;  though  at  law  the  cre- 
ditor may  fae  the  heir  only,  where 
tht  heir  is  exprefsly  bound,  yet  as  the 
perfonal  edate  is  the  natural  fund  to 
pay  al]  debts,  and  as  the  executor  may 
make  it  appear  that  he  has  performed 
the  covenant,  the  executor  mud  be 
made  a  party  in  equity.         Page  331 

In  a  bill  brought  by  a  mortgagee  againfl 
the  heir  of  a  mortgagor  to  forcclofe, 
the  executor  of  ihe  mortgagor  need 
not  be  made  a  party.  333  (N) 

In  a  bill  for  an  account  of  the  perfonal 
eftate  of  J.  S,  tho'  the  perfon  who  has 
a  right  to  admin ifler  to  y.  S.  be  a 
party,  yet  this  is  not  fufficient  with- 
out adminiilration  aduaiJy  taken  out. 

349 


partners  anD  partnerQ)tp. 

Five  perfons  purchafed  If(/i  Thoroci 
level  from  the  commiffioners  of  fewers, 
and  the  purchafe  was  to  them  as  join- 
tenants  in  fee ;  but  they  contributed 
rateably  to  the  purchafe,  which  was 
with  an  intent  to  drain  the  level;  af- 
ter which  fevcral  of  them  died  ;  they 
were  held  to  be  tenants  in  common 
in  equity ;  and  though  one  of  thefe 
£ve  undertakers  delerted  the  part- 
nerfhip  for  thirty  years,  yet  he  was 
let  in  afterwards,  and  upon  what 
terms.  158 

jf.  and  B.  are  partners  in  trade.  -^.  gives 
a  bond  to  leave  his  wife  loco/.  j^. 
dies,  the  other  partner  adminifters ; 
if  the  wife  would  be  paid  out  of  the 
feparate  eftate  of  J,  on  there  being 
effedts,  (he  fhall  have  a  preference 
before  other  creditors;  but  if  there 
be  no  feparate  efFefts,  and  the  wife 
would  have  fatisfac^ion  out  of  the 
partnerfliip  efFeds,  then  all  the  part- 
nership debts  mull  be  fini  paid.  1 82 
Lcale  of  a  coal  mine  to  J,  referving  a 
rent ;  ^.  the  leffee  declares  himlelf 
a  truftee  for  five  perfons,  to  each  a 
fifth.  The  ^ve  partners  enter  upon, 
work  and  take  the  profits  of  the  mine, 
which   afterwards   become    unprofit- 


able«  and  the  leiTee  infolyent ;  the 
cefiuy  que  trufts  not  liable,  but  froin 
the  time  daring  which  they  took  tbe 
profits.  Page  402 

See  more  of  Partners  and  Partnerfinp^ 
under  Tit.  9antopt0. 


fSanitfoR. 

A.  and  B.  tenants  in  common  of  landf 
in  fee.  A.  by  will  dated  25  January^ 
1719,  devifed  his  moiety  in  fee.  Af- 
terwards A,  and  B,  made  partition 
by  deed  dated  16  ilf^,  1722,  and 
fine,  declaring  the  ufe  as  to  one  moi- 
ety in  fevcral ty  to  ^.  in  fee,  and  as  to 
the  other  moiety  in  feveraliy  to  "5.  in 
fee ;  this  deed  of  partition  and  fine 
no  revocation  of  the  will  of  A.     1 69^ 

170  (N) 


fdatment. 

Truft  for  Payment  of  Debts.     Scc  Vtoff. 

Payment  of  Portions.     See  fdo^ttOllff. 

Payment  of  Legacy.     See  HegaC?. 

No  bill  will  lie  for  a  tenant  to  be  reliev- 
ed  out  of  the  arrears  of  rent,  for  the 
taxes  the  tenant  has  aftually  paid  on 
account  of  rent  referved  to  a  charity, 
which  appears  to  be  exempt  from 
taxes.  128  (N) 

So  where  land  was  mortgaged  for  fecur- 
ing  an  annual  payment  of  20  /.  to  a 
widow  in  fatisfadtion  of  her  dower ; 
this  annual  payment  being  fecured 
out  of  land,  ought  to  anfwer  taxes 
as  the  land  does  ;  but  if  the  tenant  in 
his  payment  of  the  annuity  to  the  wi- 
dow omits  to  dedudl  for  taxes,  he 
ihall  not  make  her  refund  in  equity. 

128  (N) 

A  bond  or  mortgage  b,  prima  facie,  a 
good  evidence  of  a  debt ;  but  in  cafe 
fraud  appears,  the  obligee,  ^c.  ought 
to  prove  actual  payment.  289 

Where  a  man  purchafes  an  eftate,  pays 
part,  and  gives  bond  for  payment  of 

tho 
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the  refidue  of  the  money ;  notice  of 
an  equitable  incumbrance,  before 
payment  of  the  money,  though  af- 
ter giving  the  bond,  is  fufficient. 
Page  307 

General  Payment ,  hcrx  it  Jball  he  applied. 

One  has  a  fon  and  three  daughters,  and 
is  feiled  of  fome  lands  in  fee,  and  of 
others  in  tail,  and  by  his  will  devifes 
his  fee-flmple  lands  to  his  daughters, 
and  dies,  leaving  all  his  children  in 
fant<t.  His  widow  takes  the  profits 
of  both  cftates  as  guardian  to  her  chil- 
dren ;  and  in  a  bill  brought  by  the 
fon  and  daughters  againfl  the  mother, 
for  an  account  of  the  perfonal  eftaie, 
and  of  the  rents  and  profits  of  the  real 
cilate,  the  mother  iwears  that  ftie  has 
paid  bond  debts  due  from  the  tellator 
out  of  the  intailed  eilate,  and  after- 
wards dies  infolvent ;  as  the  anfwer 
cannot  be  read  againil  the  daughters, 
and  there  is  no  other  evidence,  and 
fince  the  guardian  ought  to  have  paid 
the  bonds  only  out  of  the  fee-iimple 
eflatc,  payment  fhall  be  intended  to 
have  been  made  out  of  that  fund 
which  ought  to  have  borne  it.        365 

Prefumption  of  payment  of  money  on  a 
bond  after  twenty  years,  and  no  in- 
terelt  received  during  that  time,  and 
how  fuch  prefumption  has  been  taken 
off.  396,  397  (N) 


patronage.    See  {d^ercntation. 


^cer0  of  t^e  ISealm. 

No  appeal  lies  to  the  houfe  of  peers 
from  an  order  or  decree  of  the  Lord 
Chancellor  or  Lord  Keeper,  touching 
lunaticks.  108 

Peers  exempted    from    being   burnt  in 

the  hand  in  the  cafe  of  clergyable  felo- 

.      nies.  455 

WitnefTes  examined  in  a  commilGon  af- 
ter the  demife  of  the  crown,  but  be- 


fore notice  thereof,  liable  to  be  in- 

did^ed  for  perjury,  if  they  fwear  falfc. 

Page  196 

See  I  Annae,  flat.  i.  cap.  8.  fcdl.  5. 

In  a  plea  of  a  purchafe  it  is  a  fufHcient 
denial  of  notice  for  a  defendant  to 
fay,  that  at  the  time  of  the  purcha(e 
he  had  no  notice,  without  faying, 
or  at  any  time  before;  and  the  party» 
if  it  appears  that  he  had  notice  before, 
will  be  liable  to  be  convided  of 
perjury.  244 

A  corporation  aggregate,  or  company, 
can  anfwer  only  under  their  commoa 

•  feal;  and  though  they  anfwer  never 
fo  falfely,  there  is  no  remedy  againd 
them  for  perjury.  311 

perpctaitp.     See  Limitat'ov.s  of  Terms 
for  Tears^  under  lit.  CftOtC. 


^derfonal  4E(tate. 

{}Vbere  the  Perfonal  Pfiate  Jhall  he  applied 
to  exonerate  the  Real  Ejlate,   fee  fieal 

CttatcO 

A  freeman  of  London^  before  marriage, 

.  fettles  lome  part  of  his  perfonal  eftate 
upon  his  intended  wife,  to  take  effed 
after  his  death,  without  mentioning 
it  to  be  in  bar  of  her  cuftomary  part; 
this  will  bar  her  of  fuch  cuftomary 
part.  15 

Alterations  made  by  11  Geo,  i.  cap.  18. 
with  regard' to  allowing  freemen  of 
London  unmarried,,  and  not  having 
ilTue  by  any  former  marriage,  to  dif- 
pofe  of  their  perfonal  eSate.       19, 

20  (N) 

A  badard  dies  without  ifTue  and  intef- 
tatc;  the  king  is  in  titled  to.  his  per* 
fonal  eftate,  and  the  ordinary  will 
grant  adminiilration  thereof  to  the 
patentee  or  grantee  of  the  crown* 

33 
A  papift  may  take  a  perfonal  eftate  by 
the  ftatute  of  Diftribution.  48 

If  a  man  were  to  devife  his  perfonal 
eftate  in  truft  to  pay  his  debts,  S"* 
If  this  would  revive  a  <icbt  barred  by 
the  ftatute  of  Limitation!)  ?       89  (N) 

4  An 
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Ao  expcutor  or  oihcr  truftcc  cannot 
change  the  nature  of  the  teftator's  or 
iejiuy  que  truft's  ertatc  by  turning 
money  into  land,  or  a  leafe  for 
years  into  a  freehold,  tsT  e  cottvei/o. 
Pa^t  ICO 

Legacy  or  portion  is  given  out  of  a  per 
ifonalellate  to  J^.  5.  payable  at  tweniy- 
one,  and   J.  S.  dies   before  twenty- 
one,  yet  the  legacy,  i^c.  will  go  to 
his  executors.  138 

Ferfonal  crtarc  purchafed  after  making 
a  will,  Iniill  yet  pafj»  by  the  will,      1 7 1 

Money  .inicled  to  be  laid  out  in  land, 
and  fettled  on  hufband  and  wife  and 
ifTue,  remainder  in  fee  to  the  hjf- 
band,  may,  on  there  being  no  iflue, 
be  deviled  ((ubjcct  to  the  wife's 
cftatc  tor  life;  by  the  hufband  as  pcr- 
fonal  ellate,  and  by  a  will  not  attcfted 
by  three  witnefies,  proviued  it  ap- 
pears the  hulband  intended  it  Ihould 
pafs  as  fuch.  221,  222  (N) 

Though  a  freehold  cannot  be  in  abey- 
aiKe,  yet  a  perfonal  ellate  may  be 
kept  in  fufpence,  in  order  to  wait  till 
a  future  contingency  happens.      305 

Exprefs  words,  or  words  tantamount, 
are  reqoifitc  to  exempt  a  perfonal 
cHate  from   the  payment   of  debts. 

Though  at  law,  a  creditor  may  fue  the 
heir  only,  where  the  heir  is  exprefsly 
bound;  yet  as  the  perfonal  ellate  is 
the  natural  fund  for  payment  of  debts, 
the  reprefentativc  thereof  (t/s.  the 
executor)  mull  be  made  a  party  in 
equity.  331 

la  a  bill  brought  by  a  mortgagee  to 

foreclofe    an  equity    of  redemption, 

there  is  no  need  to  make  the  repre- 

fentative  of  the  perfonal  eltatc  a  party, 

•  or  to  run  into  any  account  thereof. 

333  K^') 


^tmC^onct!.    See  S/lron  ant)  jFcme. 
|Slace*®^ocagt  »oiH).  See,titlc£)(Scc. 


^le«.     See  more  title  Bepitfatton. 

A  defendant  cannot  demur  and  plead  to 
the  fame  part  ot  a  bill ;  for  the  pica 
ovc-rules  the  demurrer.  i agt  io 

On  lime  given  to  aniwer,  a  defend;>at 
may  put  in  a  pica,  for  that  is  an  an- 
fwer,  and  on  oath.  81 

A  defendant  in  his  plea  of  a  perch Je 
for  a  valuable  cOnfideration,  omiti  to 
deny  notice ;  if  ihe  pl^iintiff*  replies 
to  it,  all  the  defendant  h?.s  to  do  is  to 
prove  his  plea  ;  and  it  is  not  material 
if  thf  plaintiff  proves  notice;  for  it 
was  the  plaintiff's  own  fault  th^t  he 
did  not  let  down  the  plea  to  be  ar- 
gued, in  which  caie  it  would  have 
been  over-ruled.  94^ 

The  ftctute  of  limitations  no  plea  where 
the  bill  charges  a  fraud;  but  then  it 
(hould  be  charged  by  the  biii,  that 
the  fraud  was  difcovered  within  lix 
years  before  the  bill  filed.  14  j 

Tn  the  cafe  of  the  SctahSea  company, 
in  whom  the  edates  of  the  late  di- 
redlofs  are  veiled  by  aft  of  parlia- 
ment; where  the  ffatute  of  limitatioos 
might  have  been  pleaded  again  ft  the 
laie  diredors,  it  is  pleaded  againff  the 
company,  who  ffaDd  bat  in  fuch  ui- 
redlors' place.  i^V. 

So  where,  chough  the  aflignee  of  the 
effefts  of  a  bankrupt  claims  under  itit 
a6l  of  parliament ;  yet  as  the  ilatute 
of  Limitations  might  be  pleaded 
againll  the  bankrupt  it  is  by  the 
fame  reafon  pleadable  againll  fuch 
affignee.  14+ 

When  a  plea  is  ordered  to  flsnd  for  an 
anfvver,  it  mull  be  intended  a  lutiiwi- 
cnt  anfvver,  fo  that  the  plainiiff  can- 
not except  to  it.  239,240 

In  the  plea  of  a  purchafe,  it  ia  a  uf- 
cient  denial  of  notice  to  fay,  that  *t 
the  time  of  the  purchafe  he  had  no 
notice,  without  faying,  or  at  any 
time  before.  243 

In  a  plea  of  a  purchafe  or  marriage  let- 
tlement,  notice  muil  be  denied, 
though  not  charged  by  the  bill ;  and 
it  may  be  denied  either  by  the  plea 

ox 
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or  anfwer^  but  it  is  bcft  to  deny  it  by 
both.  Page  244.  (N) 

A  precedent  where  a  reconciliation  by 
the  hulband,  after  the  wife's  going 
away  with  the  adulterer,  is  fpccially 
pleaded,  and  the  plea  allowed.    273, 

(N) 

In  the  pleading  of  a  purchafe  or  mort 
g^g'^,  the  defendant  mail  plead  that 
the  feller  or  mortgagor  was,  or  pre- 
tended to  be,  feifed  in  fee.  281 

If  to  a  bill  the  defendant  aniWers  as  to 
matter  of  difcovery,  and  pleads  only 
as  to  relief,  the  plaintiff  may  except 
to  any  matter  of  difcovery  before  the 
plea  argued.  327  (N) 

If  the  defendant's  time  for  anfwering  be 
out,  the  court  will  not  with  (landing 
order  proceedings  to  be  revived,  uii- 
lefs  caufe  be  ihcwn  either  by  plea  or 
demurrer  ;  its  appearing  by  anfwer 
will  not  be  fufficient.  348 

After  a  plea  put  in,  there  can  be  no 
motion  for  an  injuodion,  till  the  plea 
is  argued.  396 


I^OOJ.     Sec  alfo  C^atit?. 

In  a  poor  caufe,  and  where  the  matter  is 
clear,  to  fave  expence,  the  court  will 
refer  it  to  the  regiftcr,  inllead  of  the 
mafter  to  compute  the  intereft  or  ar- 
rears of  rent.  258 


i>e^  i^atntetmnce.  Ltgadts  or  Por- 
tions veJlcA^  under  title  Cegact^.  See 
Truflfor  raljing  Portions  and  Payment  of 
D-bts,  under  title  Cruft. 

In  money  be  devifed  to  an  infant  daugh- 
ter who  marries,  the  court  may  re- 
fufe  helping  the  hulband  to  the  money, 
unlefs  he  makes  a  fuitable  fettiement. 

12 

Though  If  the  portion  be  fmall,  and  the 
hufband  a  trceman  of  Lomio/i,  the 
cuftom  of  London  is  a  friuble  provi- 
fion.  ij 

Whcr«  lands  are  charged  wi^h  portions, 
and  no  time  appointed  lor  payment, 


the  right  to  the  portions  vefts  immedi- 
ately. Page  120 
A  portion  is  fecured  out  of  land,  and 
the  daughter  dies  before  the  portion 
becomes  payable ;   the  portion  links. 

138 

In  all  cafes  where  a  hufband  makes  9, 
fetilement  of  his  own  ellate  on  hit 
wife,  in  confideration  of  her  fortune ; 
the  wife's  portion,  though  confifting 
of  cbo/es  en  a^iofi,  is  looked  on  as 
purchafed  by  him,  and  will  go  to  his 
executor.  ^99  (N) 


A  contingent  intereft  or  pofTibility  ia  m 
bankrupt  is  aflignablc  by  the  com- 
miffioners.  132 

Term  of  loco  yctirs  to  fecure  daughters' 
portions,  payable  at  fix  teen  years  of 
age;  provided  if  no  daughter  at  the 
time  of  failure  of  ifTue  male,  the  por- 
tion to  link.  There  is  a  daughter 
who  attains  to  fixtcen,  and.  marries 
without  confent,  and  no  fon  by  the 
marriage;  but  the  daughter  dies  in 
the  life- time  of  the  father  and  mother, 
and  confequently  when  there  was  a 
polTibility  of  their  having  a  fon;  the 
portion  Anks.  134 

See  an  objedion  again  ft  an  eftate/:/r 
autre  'vie  being  limited  over  after  an 
cftate-tail,  on  account  of  fuch  re- 
mainders   being    only   a  pofiibiiity. 

263  (N) 

Teftator  devifed  a  term  for  years  and  all 
his  perfonal  eftate  to  J.  an  infant, 
and  if  j4.  died  during  his  infancy, 
and  his  mother  fhould  die  wichont 
any  other  child,  then  to  B.  A.  died 
during  his  infancy  v  though  the  mo- 
ther was  living,  and  might  have  a 
child,  yet  the  court  aided  B,  the  de- 
vifee  over,  by  directing  an  account 
and  difcovery  of  the  eitate,  in  order 
to  fecure  it,  in  cafe  the  contingency 
fiiould  happen.  300 

iSotocr.     See  atut?jc?itr. 
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f3?erosat{t)e  of  t^^  Croton. 

A  baftard  dies  without  wife  or  iiTue,  and 
inteflate ;  the  King  is  intided  to  his 
perfonal  eftace,  and   the  ordinary  of 
coarfe  grants  adminiftration   to  the 
patentee  or  grantee  of  the  crown.  P  33 
$u.  If  a  church  leafc  for  three  lives  be 
granted  to  a  baflard  and  his  heirs, 
who  dies  wlthoat  iflue  and  inteflate, 
fhalldMoown  beintitled  thereto,  or 
what  fliall  become  of  it?  33>  34  (N) 
No  appeal  fies  from  an  order  or  decree 
•  of  the   J-ord  Chancellor,     or  Lord 
Keeper,  in  cafet  of  ideocy  or  lunacy, 
but  only  to  the  King  in  council.     108 
The  Lord  Chancellor,   ^c,    having  ju- 
rifdiftion  therein,  not  as  Chancellor, 
^c,  but  by  virtue  of  a  royal  fign 
manual.  ibid,  (N) 

The  King^  grant  of  the  eftate  of  a  lu- 
natick  without  account  is  void ;  but 
the  King,  or  the  Lord  Chancellor, 
^c,  may  allow  fuch  a  yearly  mainte- 
nance to  a  lunatick,  as  amounts  to 
the  yearly  value  of  the  lunatick's 
eflate.  110 

The  writ  of  ns  exeat  regnum  formerly  a 
flate  writ,  and  made  ufe  of  only  by 
the  crown.  3 1 3 

The  King's  courts  ought  not  to  give 
away  the  revenue  of  the  crown  upon 
.  original  writs,  nor  confj-'quently  to 
order  the  filing  an  original  to  make 
good  a  judgment  on  error  brought, 
without  fomc  cxcufe  for  not  filing  one 
before.  314 


^^efentatfoit  to  a  C()urci)  0;  C()apel. 

An  advowfon  defcending  to  an  heir  is 
real  afTets,  and,  as  it  feems,  extend- 
ible in  an  elegit,  401 


title  ^cceOiari?. 


See  alio 


One  may  be  an  accefTary  tQ  a  felony 
after  the  fadi  l>y  alBtling  a  felon  con- 
vid,  being  in  cuftody  under  fentcncc 
of  tranfportatiouj  to  efcape  out  of 
prifon.  Page  485 

In  all  indidments  again  (I  one  for  being 
accefTary  after  the  fad,  by  receiving, 
^c.  a  felon,  it  is  ncceflary  to  ihcw 
that  the  defendant  knew  the  principal 
was  guilty,  or  convided  of  felony. 

493 


Id^ffon  anil  Imp^fronment. 

One  taken  on  z  Jupplicavit ^  and  conti- 
nued in  prifon  a  year  without  any 
frefh  threatning,  ought  to  be  dif- 
charged.  103 

Reafonable  that  a  fequedratxon  ihould 
lie  in  cafe  one  taken  by  proccfs  of 
chancery,  continues  in  prifon  with- 
out paying  his  debts.  241 

In  an  indidment  for  an  offence  of  break- 
ing a  prifon,  it  is  neceffary  to  lay  an 
adual  breaking.  484 

In  an  indidment  for  refcuing  a  prifbner, 
the  word  refcuffit^  or  fome thing  equi- 
valent, mull  be  ufed,  to  fhew  it  was 
forcible,  and  againil  the  will  of  the 
keeper.  484 

One  may  be  accefTary  to  a  felony  after 
the  fad,  by  alTiiHng  a  felon  convid, 
being  in  cultody  under  fentence  of 
traniportation  to  efcape  out  of  prifon. 

485 

See  alfo  the  f\Ztt  jS^ffOtt. 


Piibflege, 

The  father  has  an  undoubted  right  to 
the  guardianfhip  of  his  own  children, 
and  if  he  can  any  way  gain  them,  is 
at  liberty  fo  to  do,  but  muH  not  take 
them  in  going  to,  or  returning  fipom 
the  court.  154,  155 
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|);0batc«     See  title  CZXHl 

|S^;OCer0.     Sec  more  under  title  CotU 
temtic. 

Attachment, 


The  court  of  chancery 
ments  to  the  warden 


fends  attach- 
of  the  Fleet. 

P^S'  55 
The  (herifF  is  the  proper  perfon  to  ex- 
ecute procefs ;  but  where  he  is  party, 
or  otherwife  incapacitated,  it  maft  be 
direfted  to  the  coroner.  ibU. 


Scquejlrathn. 

In  chancery,  not  only  the  body  of  the 
defendant,  but  alfo  his  lands  and 
goods,  are  liable  to  a  fequeftration ; 
but  no  fequeftration  lies,  till  the  time 
for  the  return  of  the  attachment  is 
out,  on  which  the  body  was  taken. 

240 

Reafonable  that  a  fequeftration  (hould 
lie,  in  cafe  one  taken  by  procefs  of 
chancery,  continues  in  prlfon  without 
paying  his  debts.  241 

When  lands  are  decreed,  the  manner  of 
gaining  pofTeflion  is,  firll  to  fcrve  the 
party  with  a  writ  of  execution  of  the 
decree,  then  to  have  an  attachment  for 
a  contempt  in  not  obeying  the  de- 
cree, and  afterwards  an  injun^ion 
to  deliver  poflcflion  of  the  premises; 
and  if  that  is  not  done,  to  have  a 
writ  of  afliftance  to  the  fherifFj  but 
when  a  receiver  is  appointed,  this 
being  as  it  were  the  hand  of  the  court, 
he  will  in  a  fummary  way  be  put  in 
pofTellion,  and  the  tenanti  ordered  to 
attorn  to  him,  and  a  writ  of  aflidance 
granted,  without  awarding  an  in- 
jundion,  which  is  the  ufual  preced- 
ing procefs.  379  (N) 

^;oflt0.     See  Trujl  for  raifing  daugh- 
ters* Portions,  under  title  CntQ. 

f^;oc!)efn  Hmc-    Sec  Jnfant. 


fd^oof.    See  €t)it)encc« 
^;opo^tion.    See  91)era3e« 


fE^ublfcattOR. 

After  the  defendant  has  been  examined 
on  interrogatories,  and  publication 
pafled,  the  plaintiff  ought  not  to  have 
a  commiffion  to  examine  witneffes, 
in  order  to  falfify  the  defendant's  ex- 
amination. P^ge  41  ^ 


putcl)arc  T)iafitsuifl)CT)  from  IDeCcent. 
Sec  i^eir. 

Purchafe  and  Purchafer. 

A  papift  is  by  II  y  12  W,  3.  cap.  4. 
difabled  to  take  by  purchafe,  which 
has  been  conflrued  to  extend  to  tak- 
ing by  will.  4^ 

A  defendant  in  his  plea  of  a  pnrchafc 
for  a  valuable  confideration  omits  to 
deny  notice;  if  the  plaintiff  replies 
to  it,  all  the  defendant  has  to  do  is 
to  prove  his  purchafe.  94 

One  articles  to  buy  land,  and  the  title 
is  under  a  will  not  proved  in  equity 
againft  the  heir;  yet  in  fome  cafes 
equity  will  compel  the  purchafer  to 
accept  the  title.  190 

In  all  cafes  where  the  hufband  makes  a 
fcttlement  of  his  own  eftate  on  his 
wife,  in  confideration  of  her  fortune; 
the  wife's  portion,  though  Confiding 
of  ch^ifs  en  adion,  and  though  there 
be  no  particular  agreement  for  that 
purpofe,  is  looked  upon  as  parchafed 
by  him.^  199  (N) 

30,000/.  is  covenanted  to  be  laid  out  in 
land;  the  money  need  not  be  laid  out 
all  together  upon  one  purchafe;  but 
if  laid  out  at  feveral  times,  it  is  fuf- 
ficient;  and  if  the  covenantor  dies, 
having  purchafed  fome  lands  which 
are  left  to  defcend,  this  will  bca  fatis- 
faClion  ^ro //7«/fl.  228 

In  the  plea  of  a  purchafe,  it  is  a  fuf- 
ficient  denial  of  notice  to  fay,  that 
at  the  time  of  the  purchafe  he  had 

notice, 
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Dotice»  without  fayiog,  or  at  any  time 

bcfoiT  t'a^  243 

In  I'le  ;  icA  of  a  porcha'c  or  m^uriage 
ictLcinen:,  r-r^rlcc  muft  be  dcaied» 
tfaou.?h  noL  h.-geJ  by  tT  bill,  and 
it  is  be fl  to  deuy  it  both  ia  the  plea 
andanfver.  244.  (N' 

JjVtbe  pleaJing  o:  a  parchai'e  or  mort 
gage,  the  cIefcnJ-r»:  muU  plead  tnat 
the  fclbr  or  I'urtgaeor  was,  or  pre- 
tended tc  L>.^  k\\il  y\  fee.  281 

A  truft  c(la:e  w;i>  decre-.:  to  be  fold  to 
the  beft  ^j  jr-rhafer.  A.  articles  to  buy 
the  eftate  cf  the  truflces,  and  brings 
a  bill  again  it  them  to  perform  the 
contract ;  the  court  will  make  no  de- 
cree but  leave  the  plaintiff  to  go  be- 
fore the  mader,  and  get  himfcif  re- 
ported the  beft  purchaler.  282 

Where  a  man  purchafes  an  cflate,  pays 
part,  and  givs  bond  to  ^^.y  ihereli- 
duc  of  the  :  '^rchafe  money;  notice 
of  an  equitable  incumbrance  before 
payment  of  the  money,  though  after 
the  bond,  is  fufiicient.  307 

A  fine  and  five  years  non-claim  fhall, 
in  favour  of  a  purchafer,  bar  a  truft 
term,  though  the  ce/tuy  que  truft  be 
an  infant.  310  (N) 

A  term  affigned  by  an  executor  in  truft 

.to   attenc'   the   inheritance,  {hall,  in 

equity,  follow  all  eftates  created  out 

ot  it,  and  all  incumbrances  fubfifling 

thereon,  and  is  fo  conncded  with  it, 

'^  as  not  to  be  fevered  to  the  detriment 
ci 2ibonafiJe  purchafer,  who  (hail  have' 
the  benefit  of  all  interefts  which  the 
morrgagor  haJ  at  the  time  the  mort- 
gage was  made,  unleft  againft  an  in- 
termediate purchafer  with     t  notice. 

330 

Where  by  the  ftatute  of  frauds  it  is  faid, 

that  judgments  fhall  not  bind  la?ids 

but  from  the  figning,  this  relates  only 

to  purchafers.  399 


Seal  Cftate.  {See  Matters  ccntrovfTled 
bit-veen  the  Heir  mnd  Executory   under 

title  ^ir,  alfo  9srccnicnt.) 

TRUSTEE,  guardian  or  executor, 
cannot  change  the  nature  of  the 
ceftwf  que  truft's  eftate  by  changing 
a  pcrfonal  into  a  real  eftate,  nor  e 
cortver/o.  Page  lOO 

Though  the  fpiritoal  court  cannot  in- 
termeddle with  a  freehold  (or  real 
eftate)  to  diftribute  it,  yet  chancery 
can  inforce  fuch  a  diftrihution.     102 

Sec  alfo  the  ftatute  of  14  Geo,  2.       ihU. 

(N) 
A  leafe  granted  to  one  and  his  heirs  for 
three  lives,  is  a  real  eftate;  and  iho' 
by  the  ftatute  of  frauds  it  is  made  li- 
able  to  pay  debts,  yet  it  is  only  fuch 
debts  as  bind  the  heir;  and  where 
the  fpiritual  court  fet  afide  a  will  dif- 
pofing  (Inter  aV)  of  fach  eftate,  as 
revoked,  Ais  fcntence  did  not  afFca 
the  devife  of  fuch  real  eftate.  1 66 
Real  eftate  cannot  pafs  by  a  will  made 
before  the  purchafing  thereof.      170, 

171 


Where  the  ptrfovMl  Efiate  JbnU  er  JhaU  mt 
be  applied  to  exonerate  the  Real, 

One  devifes  all  his  perfonal  eftate  to  his 
daughter,  and  all  his  real  eftate 
to  truftees,  in  truft  to  pay  debts, 
^^c.  remainder  to  his  daughter  in 
tail,  remainder  over;  the  perfonal 
eftate  ftiall  in  the  firft  place  be  ap- 
plied to  pay  the  debts.  324 

Exprefs  words,  or  words  tantamount, 
are  requifite  to  exempt  the  pcrfonal 
eftate  from  payment  of  debts.       32; 

Every  mortgage,  though  without  any 
covenant  or  bond  to  pay  ihe  money, 
implies  a  loan,  and  every  loan  im- 
plies a  debt ;  therefore  an  heir  of  a 
mortgagor  ftiall  compel  an  application 
of  the  perfonal  eftate  to  pay  off  a 
mortgage,  though  there  was  no  cove- 
nant,   (^c.    from     the    mortgagor. 

5J» 
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IKccettHr. 

The  appointing  a  receiver  is  not  in  all 
cafes  a  turnine  the  party  out  of  pof- 
fefiion;  as  where  a  receiver  is  ap- 
pointed of  an  infant's  eftate,  the  re- 
ceiver's pofleffion  is  the  poffeflion  of 
the  infant;  tiut  on  the  appointing  a 
receiver  in  an  adverfary  fuit,  as  where 
the  plaincifF  in  ^jedlmcnt  has  recover- 
ed a  verdid;  here  the  receiver's  pof- 
leflion  feems  to  be  the  poflciOon  of 
him  that  has  the  right  to  it.        Page 

.      .  379 

As  the  receiver  is  the  hand  of  the  court, 
he  will  be  put  in  pofTeffion  in  a  fum- 
inary  way,  by  ordering  the  tenants 
to  attorn  to  him,  and  granting  him  a 
writ  of  afTiIlance,  without  firft  award- 
.ing  an  injun^ion,  which  is,  in  other 
cafes,  the  ufual  proceft.       /i/V.  (N) 


ficcognfCance. 

One  taken  on  a  fupplica^vity  and  conti- 
nued in  prifon  a  year  without  any 
frefh  threatning,  difcharged  on  en- 
tering into  a  recognizance  before  a 
maAer  in  loo/.  with  two  fureties  in 
5c/.  each,  to  keep  the  peace.     103, 

104 

ttecoi^ct  of  IronDon.    See  HonDon. 


,    ^        Kecoierp. 

Tenant  in  tail  male,  remainder  to  him- 
felf  in  fee,  devifes  his  lands  to  J,  S, 
and  tlien  fulFers  a  recovery  to  the  ufe 
of  himfelf  in  fee,  and  dies  without 
ilTue  male;  this  is  a  revocation  of 
the  will.  163 

jf,  covenants  on  his  marriage  to  lay  out 
3000/.  in  the  purchafe  of  land,  and 
to  fettle  it  on  jf.  in  tail,  remainder 
to  B.  An  purchafes  the  manor  of  />. 
with  this  3000/.  and  never  fettles  it, 
but  fufFers  a  recovery  thereof;  as  the 
covenant  was  a  Itcn^  on  the  land ;  fo . 
Vol.  III. 


the  recovery  fuffered  thereof  dif- 
charges  the  lien,  and  bars  B.  of  the 
benetit  of  the  covenant,  and  of  the 
remainder.  Page  171 

The  father  tenant  for  life,  remainder 
to  the  fon  in  tail,  with  remainder 
over.  The  fon  is  'an  infant,  and  on 
an  advantageous  match  being  pro- 
pofed  for  the  ion's  marriage,  the  fa* 
ther  and  infant  ifon  join  in  nfarriage 
articles,  and  the  father  only  cove- 
nants, that  within  a  year  after  the 
fon's  coming  to  age,  the  father  and 
fon  will  join  in  a  fine  and  recovery  of 
the  family  eflate  to  divers  ufes. 
The  infant  (on  (eals  the  deed,  and 
within  a  year  after  he  comes  to  age, 
joins  with  his  father  in  a  fine  and  re- 
covery: the  infant  fon's  fealing  of 
thefe  articles  not  fufficient  to  declare 
the  ufes  of  the   fine  and  recovery. 

206 

No  precife  form  of  words  requifite  to 
declare  the  ufes  of  a  fine  and  recove- 
ry, provided  the  meaning  of  the 
parties  fufficiently  appears.  208 

Tenant  in  tail  of  a  rent  granted  de  no*vo 
without  any  remainder  over,  fufFers 
a  recovery ;  this  will  not  give  an  ab- 
folute,  but  only  a  determinable  fee. 

13d 

Tenant  in  tail  of  lands  mortgaged  not 
bound  to  keep  down  the  intereil,  asr" 
tenant  for  life  is,  even  though  the 
tenant  in  tail  (hall  have  died  during 
his  infancy,  and  confequently  befoie 
it  was  in  his  power  to  have  barred  the 
remainder  by  a  recovery.  23$ 


Ceji'ffer. 

In  a  poor  caufe,  t^  fave  expence,  and 
where  the  matter  is  clear,  the  court 
will  refer  it  to  the  regifter,  and  not 
to  the  mailer,  to  compute  the  inter- 
eft  or  arrears  of  rent.  258 


ttetearftHj. 

In  the  difcretioo  of  the  court  whether 

or  no  to  grant  a  rehearing.  8 

H  h  Order 
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Order  for  a  rehearing  refufed  to  be  dif- 
charged,  though  at  the  didance  of 
about  twenty-four  years.  Pnge%  (N) 

An  agreement  was  Ggncd  by  the  parties, 
and  by  confent  made  an  order  of 
court,  to  fubmit  to  fuch  decree  as 
thc'  court  fhould  make,  and  nei- 
ther party  to  bring  an  appeal ;  yet 
the    caufe    allowed   to   be  reheard. 

242 


IRcIatfon. 

One  having  a  right  to  adminifter  to 

*  y,  S.  brings  a  bill  for  an  account  of 
y.  ^.'s  perfonal  ellate,  which  bill 
being  demurred  to,  the  plaintiff*  took 
out  adminidration  to  J.  S.  and  charg- 
ed the  fame  by  way  of  amendment; 
this  held  to  be  fufHcient,  for  that  the 
adminiftration,  when  taken  out,  re- 
lated  to  the  time  of  the  death  of  the 
intellate;  351 

So  where  an  executor,  before  probate, 
£les  a  bill,  and  proves  afterwards  the 
will ;  fuch  fubfequent  probate  makes 
the  bill  a  good  one.  ihiri. 

See  Concerning  the  Rrlaticn  of  Jiuig* 
merits  Jignetl  in  f'^acntion,  to  the  prcetd- 
ing  Term,  l\l\t  5)eCarttiC0. 


IBclcafe. 

Devife  to  fuch  of  the  children  of  J.  as 
(hall  be  living  at  his  death.  A.  has 
iffue  B,  who  becoming  a  bankrupt, 
gets  his  certificate  allowed,  afier 
which  A,  dies;  this  contingent  interefl 
is  liable  to  the  bankruptcy,  foraf- 
much  as  the  fon  in  the  father's  life- 
time might  have  releafcd  it.  132 

Where  a  daughter  of  a  freeman  of 
London  accepts  of  a  legacy  of  10,000/. 
left  her  by  her  father,  who  recom- 
mended it  to  her  to  releafe  her  right 
to  her  orphanage  part,  which  (he  does 
releafe  accordingly;  if  the  orphanage 
be  much  more  than  her  legacy,  tho' 
Ihc  was  told  fhe  might  cled  which 
(he  pleafed;  yet  if  (he  did  not  know 
ihe  had  a  right  firll  to  in(2uire  into 


the  value  of  the  perfonal  ellatc,  and 
the  quantum  of  her  orphanage  part, 
before  fhe  made  her  eleftion;  this  is 
(b  material,  that  it  may  avoid  her  re- 
leafe. Pagiix^i 

In  what  manner  a  party  releafmg  ought 
to  be  informed  of  hi*  right,  fo  as  to 
be  bound  by  fuch  releafe.  321 

Though,  generally  fpeaking,  an  exe- 
cutor or  truRee  compounding,  or  re- 
leafing  a  debt,  mull  anfwer  for  the 
fame  ;  yet  if  it  appears  to  have  been 
for  the  benefit  of  the  truil  edate,  it 
is  an  excufe.  3S1 


«cUcf. 

A  bill  is  brought  by  a  lord  of  a  maror 
to  recover  a  fine  for  a  copv  hold,  ort  a 
fuggcftion,  that  the  defendant  u:3 
admitted  by  attorney,  but  fon;r- 
times  pretends  the  attorney  had  r.o 
authority  to  take  fuch  admittance; 
the  defendant  anfwers  as  to  part,  ^od 
demurs  as  to  relief;  the  demurrer 
held  good.  14S 

Lord  brings  a  bill  again fl  tenant  to  re- 
cover a  quit-rent,  alledging  that  ihc 
land  out  of  which  the  quit  rent  iiTue^, 
by  reafon  of  the  unity  of  pofTefllon  cf 
that  with  other  lands^  is  not  knoun; 
the  defendant  anfwers  as  to  difcox^c- 
ry,  and  demurs  as  to  relief;  clcniur- 
cr  good,     ilu.rre.  1^9 


ISlcmatiitier. 

\i  A,  be  a  copyholder  in  tell,  rem:;irj?r 
to  B.  in  fee,  and  A.  takes  a  graii: 
of  the  freehold  from  the  lord  to  hia 
and  his  heirs,  and  dies  without  iiicc: 
$//.  KB,  in  whom  there  was  o.^cc  a 
veiled  remainder  in  fee  in  the  prc- 
miifes,  is  not  entitled  to  the  fafiic: 

10  fN'. 

Where  a  term  for  years  is  devifed  10  I 
for  life,  remainder  to  B.  and  th?  tx- 
ecutor  aiTcnts  to  the  dcvift  to  A.  :■:> 
is  a  good  afibnt  to  the  devife  over. 


Where 
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Where  the  ufe  of  goods  is  given  to  one 
for  life,  remainJcr  over;  the  ctifiuy 
que  vfe  for  life  rnuft  fign  an  inventory, 
cxpreilmg  that  he  is  intitlcd  to  thefe 
things  for  his  life,  and  that  after- 
wards they  belong  to  the  perfon  in 
remainder.  ^^jf^'SB^ 

Sec  more  concirning  Remainders  being 
g*iod^  umUr  Tit.  Limitation  of  Terms 
for  l^ears,  &c.  Tit.  CftatC;  alfo 
onder  Tit.  ISent0. 


ficnt0. 

A  tenant  who  had  paid  taxes  on  account 
of  a  charity  which  appeared  to  be  ex- 
empted from  taxes,  not  fuffcred  to  be 
relieved  out  of  the  arrears  of  rent  in 
his  hands.  128  (N) 

^s  the  profits  of  the  wife's  land  would 
belong  to  the  hufband  during  the  co- 
verture, fo  the  rent  ifTuing  out  of  the 
land  during  that  time,  and  which  is 
payable  by  the  tertenant  in  refpeft  of 
the  profits,  belong  to  the  hufband, 
who  may  avow  alone  for  rent  incur- 
red during  the  coverture.  200 

If  a  rent  de  novo  be  granted  in  tail, 
without  any  remainder  over,  and  te- 
nant in  tail  takes  wife,  and  dies  with- 
out i/Tue ;  the  wife  (hall  not  be  en- 
dowed, becaufe  the  thing  out  of  which 
the  dower  is  to  arife,  is  not  in  being. 
Secut^  if  the  rent  were  granted  in  tail, 
remainder  over.  230 

Tenant  in  tail  of  a  rent  granted  Jenovo, 
without  any  reraaiixder  over,  fufFers 
a  recovery  ;  this  will  not  pafs  an  ab- 
fclute,  but  only  a  determinable  fee. 

On  what  fuppofition  the  law  allows  the 
remainder  of  a  rent  graoted  Jt  norjo, 
to  be  good,  ibid.  (N) 

One  devifes  a  rent  charge  to  be  fold  to 
pay  legacies  amounting  to  800  /.  and 
if  the  rent -charge  fliould  fell  for 
xoco/.  the  tellator  gives  a  further  le- 
gacy of  200/.  The  rent-charge  fells 
lor  above  Roo/.  and  lefs  than  1000/. 
what  exceeds  the  8co/.  ihall  belong 
to  the  heir.  252 


•A  legacy  out  of  a  rent-charge  fhall  car- 
I      ry  intcrcft.  Page  25^ 

'iIq  a  poor  caufe,  to  fave  expence,  and 
where  the  matter  is  clear,  the  court 
will  refer  it  to  the  regifler,  inftead  of 
a  m after,  to  compute  the  arrears  of 
rent.  258 

At  law  there  could  be  no  general  occu- 
pant of  a  rent :  as  if  I  had  granted  a 
rent  to  A,  for  the  life  of  B.  and  J, 
had  died  living  B.  the  rent  would 
have  deterniined.  264  (N) 

If  a  man  had  granted  a  rent  to  A,  his 
executors  and  affigns,  during  the  life 
of  ^.  and  afterwards  the  grantee  had 
died,  leaving  an  executor,  but  no 
aiTignee,  the  executor  fhould  not  have 
had  the  rent,  which  being  a  freehold, 
could  not  have  defccnded  to  an  exe- 
cutor ;  but  this  is  helped  by  the  (la- 
tute  of  frauds,  fince  which,  if  a  rent 
be  granted  to  J,  for  the  life  of  B. 
and  A,  die,  living  B,  A»*%  execu- 
tors or  adminiflrators  (hall  have  it 
during  the  life  of  B.  for  the  ftatute  is 
made  not  only  to  prevent  the  incon- 
veniency  of  fcramblingfor  the  eftatc, 
but  alfo  for  continuing  it  during  the 
life  of  the  crjiuy  qut  vie,         ibid,  (N) 

^lit'Rent. 

Lord  brings  a  bill  again  ft  tenant  to  re- 
cover a  quit-rent,  alledging,  that 
the  land  out  of  which  the  quit-rent 
iflues,  by  reafon  of  the  unity  of  pof- 
feflion  of  that  with  other  lands,  is  not 
known  ;  ^he  defendant  anfwers  as  to 
difcovery,  and  demurs  as  to  relief; 
the  demurrer  good.     Ss^re.         J 49 

Though  a  bill  in  equity  to  recover  a 
quit-rent  may,  under  fomc  circum- 
flances,  be  proper,  yet  it  ought  to  ap- 
pear therein  that  the  plaintiff  has  ho 
remedy  at  law.  256,257 


IBcplicatfott.    See  Tic.  ^Ica. 

A  defendant  in  his  plea  of  a  purchafe 

for   a  valuable   confideration,   omits 

Hb2  to 
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to  deny  notice ;  if  the  plaintiflF  replies 
to  it,  all  the  defendant  has  to  do,  is 
to  prove  notice.  Pag-e  94 

If  a  defendant  puts  in  an  anfwer  to  a 
bill  brought  by  an  infant,  who  does 
not  reply  to  it,  fuch  anfwer  muft,  it 
feems,  be  taken  to  be  true ;  in  re- 
gard the  defendant,  for  want  of  a  re- 
plication is  deprived  of  an  opportu- 
nity  of  examining  witneiTcs  to  prove 
hb  anfwer.  237  (N) 

f^uare  tamen. 


Sefcue. 

In  an  indi6lment  for  ^  refcue  of  a  pri- 
foner,  the  word  refcujfit,  or  fomething 
equivalent,  mud  be  ufed,  co  (hew  it 
was  forcible  and  ag^nil  the  will  of 
the  keeper.  484 

Iftetalner.    See  $)^ecute^ 


IRctttrn. 

One  who  had  been  a  prifoner  in  'New- 
gate for  debt,  but  fince  removed  to 
the  Fleet,  is  excommunicated;  the 
court  of  chancery  will  not  dired  the 
curfitor  to  make  out  the  writ  of  ex- 
eommumcato  capiendo  to  the  warden  of 
the  Fleet ;  but  the  writ  may  be  direct- 
ed to  the  (hcriff,  who  may  return  a 
von  efi  inventus y  and  on  this  return, 
B,  k,  may  grant  an  habeas  corpus , 
and  thereon  charge  him  with  an  ex- 
•cmmufiiccito  capienJo.  53 


.     lSe))etGotu 

Jt,  has  two  fons,  B,  and  C,  and  on  the 
marriage  of  B,  A.  fettles  part  of  his 
lands  on  B,  in  tail ;  and  J.  being 
feifed  in  fee  of  the  revcrfion  of  thcfc 
lands,  and  of  other  lands  in  pofTcflion, 
flcvifcs  all  his  lands  and  hcredrta- 
mtnt:  not  othenvife  by  him  /titled  or 
di/pofed  of\  the  revcrfion  ia  tec  will 
piifs.  %  56 


The  revcrfion  in  fee  is  part  of  the  tild 
eiiate,  and  if  the  owner  had  the  land 
as  heir  of  the  mother,  the  fame  ihall 
defcend  to  the  heir  oq  the  mother's 
fide ;  fo  if  it  was  Bvfugh  Emglifb  or 
Gavelkind^  it  fhall  defcend  according- 
ly.      '  FH't^ 

Regularly  a  remainder  is  carved  oat  of 
a  revcrfion,  fb  that  where  there  woald 
have  been  no  reverfiooy  there  caftbe 
DO  remainder ;  but  this  does  not  hold 
in  the  cafe  of  a  rent  created  de  atvt, 
of  which  the  law  alk>ws  a  remainder 
to  be  granted.  230  (N) 

J.  tenant  for  years,  remainder  to  B, 
for  life.  J.  is  doing  walle  ;  S,  tbongli 
he  cannot  bring  walle,  as  net  having 
the  inheritance,  yet  he  is  in  titled  to 
an  injundion.  But  the  court  will  not 
in  join,  unlefe  the  reverfioner  in  fee  be 
made  a  party,  who  ponibJy  may  ap- 
prove of  the  wailc.  268  (N) 

Setfet),  »iil  of.    See  Tit.  «fil. 
Sebocatton  of  a  C3fil.   See  under  Tit. 


SattsfaSion.    See  alfo  Tit.  ILcsvf. 

A    Freeman  of  London  before  marriage 

£\^  fettles  fome  part  of  his  ptrfooa^ 
eilate  upon  his  intended  wife,  to  take 
effiedt  after  his  death,  without  men- 
tioning it  to  be  in  bar  [or  fatisfac- 
tion]  of  her  cudomary  part;  this  will 
bar  her  of  fuch  cuftomary  part.       i ) 

It  is  the  intention  of  the  party,  wbi*.h 
makes  the  pretended  equivalent  a  fa- 
tisfadlion  or  not.  225 

A  father's  permitting  lands  to  defcend 
in  fee,  jufl  of  the  fame  value  with 
lands  covenanted  to  be  fettled  in  tail  \ 
this  is  a  fatisfadlion.  ihJ, 

A  matter  of  lefs  value  not  to  be  taken 
in  fatisf^Aon  for  whac  is  of  a  g rearer 
value.  a:6 

lal^&S 
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Lsnds  of  much  greater  value  left  to  a 
daughter,   no  (atisfadllon  for  a  por- 
tion, ^^g^  226 

Et  'vide  infra, 

36,000/.  is  covenanted  to  be  laid  out 
in  land ;  the  money  need  not  be  laid 
out  all  together  upon  one  purchafe; 
but  if  laid  out  at  fcveral  times,  it  is 
fufficient ;  and  if  the  covenantor  dies, 
iiaving,  after  the  covenant,  purchafed 
fbme  lands  which  are  left  to  defcend, 
this  will  be  a  fatisfatflion  pro  tanto. 

228 

In  a  fettlement  a  term  was  raifed  for 
daughters'  portions.  ^jiz>  1O9O00/. 
iSvith  a  provifo,  that  if  the  father  by 
deed  or  will  fhould  give  or  leave  the 
fuffi  of  io,oco/.  to  hisfaid  daughters, 
it  ihottld  be  a  fatisFadion  ;  the  father 
leaves  land  to  the  daughters  of  the 
value  of  10,00c/.  this  no  fatisfadtion. 

Et  ^ide  fupra. 

Money  and  land  go  in  a  quite  dilTerent 
channel,  and  therefore  the  one  not  to 
be  taken  in  (aUsfadUon  for  the  other. 

»47 
HuA>a»d  on  marriage  (ettled  100  L  per 
amutm  pin-money  in  truil  bt  his  wife, 
for  her  feparate  ufe,  which  becomes 
in  arrear,  and  then  the  hufband  by 
will  gives  the  wife  a  legacy  of  500/. 
after  which  there  is  a  further  arrear  of 
the  pin-money,  and  then  the  hufband 
dies ;  this  legacy,  being  greater  than 
the  debt,  decreed,  even  in  the  catfe 
of  a  wife,  to  be  a  fatisfadlion  of  pin- 
money  due  before  the  making  of  the 
will.  ^  353 

Where  pin-money  is  fecurcd  to  the  wife, 
and  the  hufband  finds  her  in  clothes 
and  necefTaries ;  this  is  a  bar  [or  fa- 
tisfa£tion]  as  to  any  arrears  of  pin. 
money  incurred  during   fuch   time. 

3SS 
One  having  by  his  will  given  his  wife 

600/.  in  mpney,  on  his  death- bed  or- 
dered hi»  fervant  to  deliver  to  his  wife 
then  prefent,  two  bank  notes,  pay- 
able to  bearer,  amounting  to  600  /. 
faying,  he  had  not  done  enough  for 
his'  wife  ;  this  gift  held  to  be  addi- 
tional^ and  not  to  bo  a  [fatisfadlion 


or]  payment  of  the  former  legacy 
in  the  teHator's  life*time.     Page  336 


dccurftfed  ano  3ncumbtance0, 3aDg< 
meiit0^  Atattttt0  anD  ISecogmTance0* 

The  court  will  not,  without  difficulty, 
fet  aiide  a  fecurity  made  under  a  de- 
cree, and  approved  of  by  the  mafler* 

8 

One  being  feifed  of  lands  in  fee  in  A. 
and  poflefled  of  an  extended  intereil 
upon  a  ftatute  in  B*  devifes  all  his 
lands,  tenements,  and  real  eflate  in 
A,  and  B,  to  J.  S.  and  his  heirs ;  this 
will  not  pafs  the  extended  or  chattel 
intered  in  B,  efpecially  if  there  be 
another  claufe  in  the  will,  which 
(i/i/er  aP)  difpofes  of  all  the  tcflator's 
debts  or  credits.  ^26 

Where  a  judgment  was  given  to  a  pa* 
pifl,  it  was  refolved  he  could  not  ex. 
tend  the  land,  for  that  would  give 
him  an  interefl  in  the  land,  contrary 
to  the  exprefs  words  of  11  6f  12  ff^,i, 
which  makes  papiAs  incapable  of 
taking  any  interefl  in  land.  4^  (N) 
if  the  wife  has^a  judgment  and  it  is  ex- 
tended upon  an  elegit,  the  hufband 
may  afTign  it  without  a  con  fide  ration. 
If  a  judgment  be  given  in  truil  for  a 
feme  fole,  who  marries,  and  by  con- 
fent  of  her  truflees,  is  in  pofTeflioti 
of  the  land  extended,  the  hufband 
may  affign  over  the  extended  interefl. 
And  by  the  fame  reafon,  if  a  feme 
has  a  decree  to  hold  and  enjoy  lands^ 
until  a  debt  due  to  her  is  paid,  and 
(he  is  in  poflefiion  under  this  decree, 
and  marries,  the  hufband- may  afliga 
over  the  benefit  of  this  without  any 
confideration ,  for  it  is  in  nature  of  an 
extent.  200 

Where  a  man  purchafes  an  eflate,  pays 
part,  and  gives  bond  to  pay  the  reft* 
due  of  the  money ;  notice  of  an  equi* 
table  incumbrance  before  payment 
of  the  monfy,  tho*  after  the  bond,  is 
fufHcient.  307 

The  court  will  not  order  the  filing  an 

original  to  make  good  a  judgment  01 

H  h  5  erroi 
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error  brought,  withput  fome  cxcufe 
for  not  having  filed  one  before  ;  tho* 
a  flender  excufc  may  be  fufScient. 

A  term  afligned  to  attend  the  inheritance 
fhall,  in  equ  ty,  follow  all  tbeedatcs 
created  out  of  it,  and  all  incambrances 
fubfiding  upon  it.  330 

Where  by  the  ftarute  of  frauds  it  is  faid, 
that  judgments  (hall  not  bind  lands, 
but  from  the  iigning,  this  relates  only 
to  purchafers  ;  therefore,  as  between 
creditors,  a  judgment  entered  in  the 
vacation  relates  10  the  firfl  day  of  the 
preceding  term.  399 

j1.  died  feiled  of  Tome  lands  in  fee,  and 
confiderably  indebted  by  judgment 
and  fin^p  e  contract;  and  after  the 
death  of  J,  and  before  the  eflbign 
day  of  the  next  following  term,  many 
of  the  judgment  creditors  delivered 
fcri  fadai\  to  the  fhetitF,  who  took 
the  goods  and  furniture  in  execution. 
In  this  cafe  it  was  held,  that  the 
judgment  creditors  having  lodged 
iheir  writs  of  execution  in  the  fame 
vacation  that  the  party  died,  it  relat- 
ed to  the  telle  of  the  wiit  as  to  all 
but  purchafers;  confcqucntly  th;K 
thcfe  goods  were  as  cvided  from  A, 
in  his  life-time  ;  by  which  means  the 
fimplc  contraa  creJitors,  who  dcfircd 
to  (land  in  the  place  of  the  judgment 
creditors  upon  the  land  in  proportion, 
as  thcfe  had  exhaullcd  the  perfonal 
ellate,  (fuppofing  A,  to  have  left  the 
faid  perfonal  cllate  at  his  death)  were 
without  remedy.  399,  400  (N) 

A,  owes  money  by  feveral  judgments 
and  bonds,  and  dies  inicllate.  His 
admiuillrator  pays  the  judgments  and 
fomc  of  the  bonds,  and  pays  more 
than  the  perfonal  eilate  amounts  to ; 
what  the  adminifirarcr  paid  on  the 
judgments  mud  be  allowed  him  ; 
but  as  to  what  he  paid  on  the  bonds, 
he  mud  come  in  pro  mtd  with  the 
other  bond  creditors  out  of  the  real  » 
arrets.  400 

A  decree  of  the  court  of  chancery  is j 
equal  o  a  judgment  in  a  court  of! 
law  ;  and  where  an  executrix  of  A.  \ 
who  was  greatly  indebted  to  feveral 


perfons  in  debts  of  difi^rent  natures* 
being  fued  in  chancery  by  fome  of 
them,  appeared  and  anfwered  imme- 
diately, admitting  their  defflands, 
(fome  of  the  plaintiffs  being  her  o^-n 
daughters)  and  other  of  the  creditors 
fued  the  executrix  at  law,  where  the 
decree  not  being  pleadable,  they  ob- 
tained judgments ;  yet  the  decree  of 
the  court  of  chancery,  being  for  a 
jutl  debt  and  having  a  real  priority  ia 
point  of  time,  not  by  fidion  and  re- 
lation to  the  firft  day  of  term,  was 
preferred  in  the  order  of  payment  to 
the  judgments ;  and  the  executrix 
protc^ed  and  indemnified  in  payicg 
a  due  obedience  to  fuch  decree,  and 
all  proceedings  at  law  ftayed  againft 
her  by  injuuAion,  Pagr  402  (N) 

Stcurities  bought  in  for  Irfs  than  is  ht. 

See  Cotupoatton. 


In  what  Caff 5  Security  has  or  has  act  f(n 
rtfuiredm 

Where  the  will  does  nor  require  that  the 
executor  (hould  give  fecurity,  it  is 
not  ufual  for  the  court  to  infill  on  it, 
until  fome  miibehaviour  ;  but  where 
one  by  will  charged  the  rcfidue  of  his 
perfonal  eftaie  with  40/.  /rr  annur: 
to  his  wife,  to  be  paid  quarterly,  the 
executor  was  ordered  to  bring  before 
the  mader  fufficient  ia  bonds  and  fe- 
curities,  to  be  fet  apart  to  lecure  this 
aftnuity.  356 

Where  the  fpiritual  court  has  refufed  to 
grant  the  probate  of  a  will  to  sn  exe- 
cutor reputed  to  be  in  bad  circuro* 
Aances,  and  abfconding,  until  he 
Ihould  give  fecurity  for  a  due  admi- 
nidration  of  the  adets,.  B,  R.  has 
in  fuch  cafe,  in  forced  the  granting 
of  the  probate  by  a  peremptory 
mandamus,  337  (N) 

A)cquc(lration.    Sec  Tit.  )9;occ(s. 
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One  that  had  been  a  prifoner  in  Nnu- 
gait  for  debt,  but  fince  removed  to  the" 
Fleets  is  excommunicated;  the  court 
of  chancery  will  notdired  the  writ  of 
txcommufi'icato  npiendo  to  the  warden 
of  the  Fleet  \  but  the  writ  may  be  di- 
refted  to  the  (heriff,  who  may  return 
a  not!  eft  inventus^  and  on  this  return, 
B'  R.  may  grant  an  habeas  corpus. 
and  thereon  charge  him  with  an  ex- 
communicato capiendo,  Fage  5  j 

The  fhei  iff  is  the  proper  officer  to  exe- 
cute procefs ;  only  where  he  is  party, 
or  otherwife  incapacitated,  it  mull  be 
direded  to  the  coroner.  55 


Money  was  lent  on  the  mortgage  of  a 
fhip  without  any  covenant  for  pay- 
ment of  the  money.  The  (hip  was 
taken  at  Tea,  and  the  mortgagor  died  ; 

\  the  executors  of  the  mortgagor  de- 
creed to  pay  the  mortgage  money. 

360 

Aoltc(tO|.    See  9ttO}nee. 


j^out^-dea  Company  and  fttocb. 

In  the  cafe  of  the  South-Sea  company  in 
whom  the  ellates  of  the  late  dircdors 
are  veiled  by  adl  of  parliament ; 
where  the  ftatute  of  limitations  might 
have  been  pleaded  againil  the  late  di- 
reflors,  it  is  pleadable  againll  the 
company,  who  iland  but  in  fuch  di- 
redors*  place.  143 

A  trader  in  London  having  money  of 
J.  S,  (who  rcfided  in  Holland)  in  his 
hands,  bought  South  Sta  (lock  with 
it  in  his  own  name,  but  entered  it  in 
his  account  book  a\  bought  for  J,  S. 
after  which  the  trader  became  bank- 
rupt; the  truft  ilock  not  liable  to  the 
bankruptcy.  187  (N) 

Aii  the  Soufh-Sea  loans  were  advanced 
on  the  credit  of  the  Hock,   without 


inquiring  after  the  ability  of  the  bor- 
rower. Fage  361 

^^pccfficb  IDebtfe  o^  !lcgacr.     See 
llcgact* 

A)pcci6c  Hfctt.    See  Hfen. 

^pccificfc  ^aetfojtnancc.     See  Jgrtt- 

ment  'whtn  to  hi  performed  in  Specie,  and 

ivhen  not^  title  Sgrecmettt* 

dpirftuai  Court.    See  Courts. 

i&taeute0  o?  3B0  of  fdarHament^  atiH 
I&ttlc0  concerning  tt)em. 

No  new  thing,  but  ufual  that  an  in- 
tcrefl  raifed  by  a  fubfequent  flatute, 
(hould  be  under  the  fame  remedy  and 
advantage,  as  an  intercft  exilling  be- 
fore. Thus  the  flatute  of  $z  H.  8. 
enabling  a  man  to  devife  his  lands, 
has  been  in  fome  refpefls  held  to  be 
within  the  equity  of  27  H.  8.  So  the 
aft  of  12  Car,  2,  erefting  the  excife, 
may,  with  regard  to  the  fale  of  ofiices 
within  that  branch  of  the  revenue, 
be  within  the  reafon  of  the  5  £3'  6  of 
Ed,  6.  393,  394  (N) 

Inflances  where  penal  laws  have  not  been 
extended  by  an  equitable  conflruc- 
tion.  4^1 

The  preamble  of  an  a6l  of  parliament 
faid  to  be  the  key  for  opening  the 
meaning  and  intent  of  the  ad.      434  . 

In  what  cafes  and  under  what  circum- 
llances  an  affirmative  law,  without 
negative  words,  may  repeal  or  take 
away    the    force  of  a  former   law. 

491 


Statutes    ef   Bankruptcy, 

rupt0. 


See  ISanfc* 


Statute   of  Dijlribution,     See  JD^QribtU 
tion.    ZSiiW. 

Statute  of  Frauds  and  Ferjuries,      See 

)S)urc^fe^  ^curitiee,  CCIili«  &c. 
Hh4 
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Statute    of   Limitations.      Sec  Htltlita- 
tlon0. 

Statute  9/  Toleration.     See  IDifftUtttB. 
j^upplicabit.    See  mtltu. 

iburet^.    See  Sail. 
i^uxX^tbO}.  See  3o{nt$n4nt0. 


Va)cc0t 

NO  bill  will  lie  for  a  tenant  to  be 
relieved  out  of  llie  arrears  of  rent 
for  taxes  which  the  tenant  has  adually 
paid  on  account  of  rent  referved  to  a 
charity,  which  appears  to  be  exempt- 
ed from  taxes.  Piij^e  iz8  (N) 
Where  land  was  mortgaged  for  fccuring 
an  annual  payment  of  20 /•  to  a  wi- 
dow  in  fatisfadion  of  her  dower;  this 
annual  payment  being  fecared  out  of 
land,  ought  to  anfwer  taxes  as  the 
land  does;  but  if  the  tenant,  in  his 
|)aymcot  of  the  annuity  to  the  widow, 
omiu  to  dedufl  for  taxes,  he  (hall  not 
make  her  refund  in  equity.      '  *"  mj. 


fPenantJS  in  Comtnett.     See  Jfoftu 
tenants. 


Ccritt  fo?  {'care,  ant)  ^cnn  attendant 
on  tbc  Jn^etitancc.    ^ccE/iatf/or 

2'ears, 


Cctm  anD  Siacation. 

As  to  aU  but  purchafcrs  (not  creditors) 
judgments  cntfred  in  the  vacation  re- 
late to  the  firfl  day  of  the  preceding 
term.  399 


A.  tenant  for  life,  remainder  it  B.  \n 
tail,  as  to  one  moiety,  remainder  to 
C.  an  infant  in  tail,  as  to  the  other 
moiety,  remainder  over.  There  is 
timber  on  the  premiEes  greatly  de- 
caying;  B»  the  remainder*  man  brings 
a  bill,  praying  that  the  decaying 
timber  may  be  cat  down,  fold,  and 
the  money  divided  between  liim  and 
the  infant;  the  tenai>t  for  life  ordered 
to  have  fu/Hcient  left  for  repairs,  and 
an  allowance  lor  ^damage  done  to 
himiOn  the  ground;  but  not  to  be 
confidered  for  the  timber,  which, 
when  fevered  by  any  means  whatib- 
evcr,  belongs  to  the  £rft  owner  of  the 
inheritance.  Decaying  timber  not 
to  be  cut  dcwn,  if  for  ornament  rr 
fafcty.  Alfo  \v!iei  c-  nn  infant  is  con- 
cerned in  the  inheritance,  no  timber 
to  be  cut  down  without  the  appro- 
bation of  the  mafter,  and  the  iafant^s 
money  (o  be  pit  out  for  his  benebt. 

Page  i6j 

Cft^Kiaf. 

One  has  no  land  in  A,  but  has  tithes 
there,  and  devifes  all  his  land  in  A 
The  tithes,  as  they  are  iifjing  out  of 
the  land,  and  part  of  the  profits 
thereof,  Ihall  pafs.  386 

Crai)c.     See  more  title  ^BanKrapta^ 
partnetfi. 

A  tradefman  in  London ^  by  order  of  a 
tradefman  in  the  country,  fends 
goods  to  the  latter,  who  does  not  ap- 
point or  name  the  carrier ;  afterwards 
the  carrier  imbezils  the  goods;  the 
trader  in  the  country  muli  ftand  to 
tiiclofs.  186 

A  trader  in  Lomlon  having  money  of 
y.  S.  (who  rcfided  in  HoUand)  in 
his  hands,  bouglit  South -Sea  ^ock  in 
his  own  name,  but  entered  it  in  his 
account  book  as  bought  for  J.  S. 
,     after  which  the  trader  became  bank- 

rg|>ii 
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rupt ;  determined  that  this  (lock  was 
not  liable  to  the  bankruptcy.     Pagf 

187  (N) 

VrauEpo^tation.    See  jTelonr* 
Cites.    See  Cfmbet. 

Crial. 

Trial  of  the  cuftom  of  lAmdon  by  the 
certificate  of  the  recorder^  and  what, 
and  againil  whom  the  remedy  is  to  be 
had  in  cafe  of  a  falfe  certificate,  fee 
title  HonDon. 

As  for  the  manner  of  trial  of  clerks 
convidl  before  the  ordioary,  fee  title 
Clergy. 

CtaO:  anD  Ctudee. 

Where  a  judgment  is  given  to  a  papift, 
he  cannot  extend  the  land,  for  that 
would  give  him  an  interefl  in  the  land, 
contrary  to  the  exprefs  words  of  1 1 
Eff  12  of  ff^.  $.  cap.  4.  and  it  is  the 
fame  thing  where  the  judgment  is 
given  in  truft  for  a  papill.      46  (N) 

TruHee  cannot  change  the  nature  of  the 
ce^  que  trufi*%  edate,  by  turning 
money  into  land,  H  e  cwverfi,      100 

A  breach  of  truft  evidence  of  the  great- 
eft  fraud.  ^  131 

A  bare  truftee  is  a  good  witnefi  for  his 
cefiuy  que  iruft^  but  not  an  executor 
in  truft,  as  he  is  liable  to  be  fued 
by  cxeditorsy  and   to  anfwer  cofts. 

i8i 

A  trader  in  London  having  money  of  J, 
S,  (who  refided  in  Holland)  in  his 
hands,  bought  Soutb-Sea  ftock  in  his 
own  name,  but  entered  it  in  his  ac- 
count book  as  bought  for  J^  S.  after- 
wards the  trader  became  bankrupt ; 
determined  that  this  truft  ftock  was 
notliable  to  the  bankruptcy.  iS7(N) 

One  makes  his  wife  his  fole  heirefs  and 
executrix  of  all  his  real  and  pcrfonal 
eftate,  to  fell  and  difpofe  thereof  at  her 
pleafure,  to  pay  debts  and  legacies, 
and  gives  his  brother  (who  was  his  next 


of  kin  and  heir)  5/.  The  wife  hm 
the  refidue  to  her  own  ufe^  and  not  as 
a  truftee.  Page  19  J 

If  a  judgment  be  given  in  truft  for  a 
feme  fole,  who  marries,  and  by  con- 
fent  of  her  truftees  is  h\  pofteffion  of 
the  land  extended,  the  haft)and  may 
afiign    over   the    extended    intereft. 

200 

Every  executor  is  a  tmftee  for  the  per- 
formance of  the  will.  20{ 

Money  agreed  to  be  laid  out  in  land 
ihaU  be  taken  as  land  ;  and  no  difier- 
ence  whether  it  is  depofited  in  the 
hands  of  truftees,  or  remains  in  th# 
hands  of  the  covenantor,  •    211 

A  truftee  forbearing  to  do  what  it  waa 
his  office  to  do,  (hall  not  prejudice 
his  cefluy  que  trufi.  2 1 5 

Every  ceftuy  que  trujl^  whether  a  volun- 
teer or  ifot,  is  in  titled  to  the  benefit 
of  the  truft ;  and  no  reafon  that  tko 
truftee  ftiould  keep  the  cftate.       222 

The  wife  of  ceftuy  qne  hufl  not  intitled 
to  dower.  220 

Huftiand  may  be  tenant  by  the  curte^ 
of  a  truft.  234 

The  court  never  allow  an  executor  or 
truftee  for  his  time  and  trouble, 
efpecially  where  there  is  an  exprefi 
legacy  for  his  pains,  ^c.  249 

Nay,  an  executor  in  truft,  who  had  no 
legacy,  and  where  the  execution  of 
the  truft  was  likely  to  be  attended 
with  trouble,  at  '^rfi  refufed,  but 
afterwards  bargained  with  the  refi- 
duary  legatees,  in  confideration  of 
100  guineas,  to  a£t  in  the  executor* 
ftiip  ;  and  he  dying  before  the  exe* 
cution  of  the  truft  was  compleated, 
his  executors  brought  a  bill  to  be  al- 
lowed thefe  100  guineas  out  of  the 
truft  money  in  their  hands  ;  but  the 
demand  was  difallowed.  251,  25  2  (N) 

Truftee  compounds  debts  or  incum- 
brances ;  who  to  have  the  benefit  of 
it,  fee  CompoStfOtt^  3^bt0,  &c. 

The  devife  of  a  truft  to  be  conftrued  In 
the  fame  manner  as  that  of  a  legal 
eftate.  259 

An  executor  or  truftee  for  an  infant 
negledls  to  fue  within  fix  years  ;  the 

ftatute 
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Hatirte  of  limitations  fliall  bind  the 
infant.  Pn^  309 

A  line  and  five  years  non-claim  ihall, 
s»  favour  of  at  purchafcr,  bar  z  trufl 
ferm,  through  the  ceftuy  que  trufi  be 
an  iwfan:  310  (N) 

Where  a  bond  is  given  to  B,  in  truft  for 
^»the  money  due  on  the  bond  (hail 
be  paid  in  a  courfe  of  admin iflration  ; 
lb  if  there  be  a  term  for  years  in  B. 
rm  truft  for^f.  342 

a  tniftee  mifbehaving  himfelf  ordered 
to  pay  cofts  out  of  his  own  pocket, 
and  tK>t  out  of  the  truH  eflate.       347 

Thottgh,  generally  fpeaking,  an  exe- 
cutor or  truftec  compounding  or  re- 
kafing  a  debt,  muft  anfwer  for  the 
feme;  yet  if  this  appears  to  have  been 
ht  the  benefit  of  the  trull  cftate,  it  is 
an  excafe.  381 

The  ftatute  of  7  Anna,  cap,  19.  ena- 
bling infant  trullces  to  convey,  putfu- 
ant  to  the  diredions  of  the  court  of 
chancery,  extends  only  to  plain  and 
exprefs  trufls,  not  to  fuch  as  are  im- 
plied or  conftrudivc  only.  587 

Lcafd  of  a  coal-mine  to  A,  referring  a 
rent;  A.  the  Icfl'ee  declares  himfelf 
truflee  for  five  perfons,  to  each  a 
fifth.  The  five  partners  enter  upon, 
work  and  take  the  profits  of  the  mine, 
whkh  afterwards  becomes  unprofita- 
ble, and  the  leflee  infblvcnt;  ihc 
ctfiuv  que  tri'.Jis  not  liable,  but  for 
the  time  during  which  they  took  the 
profits.  402 


anU  a 


In  'xhat  Cafes  an  Exrcutcr  Jhall  he 
trvfite,  Ice  OEjfCClUC?. 

R^'fulting  Trufi. 


One  dcvifes  a  rent-charge  to  be  fold  to 
pay  legacies  amounting  to  80c/.  and 
if  the  rent-charge  Ihail  fel!  for  1000/. 
then  the  teftator  gives  a  funher  lega- 
cy of  200/.  The  rent-charge  Iclls 
for  above  800/.  and  Icfs  than  1000/. 
what  exceeds  the  800/.  fhall  belong 
10  the  heir  as  a  refuhing  truft.      252 


Trufi  for  ra'*fi>i^  Dan^httrs*  Port'tmif  /nJ 
Payment  of  l)el?ts,  ifee   a  I  To    ^O;tion0 

0;  p^obiSond  fo?  C()itl>rcn. 

The  truft  of  a  term  is  to  raife  daogh- 
tTs'  portions  by  ren'f,  ilFues  and 
profits;  or  by  making  lcu(e>  for  three 
lives  at  the  ancient  rent ;  or  by  grant- 
ing copyholds  on  fines  ;  the  monry 
to  be  paid  to  the  daughters  at  their 
age  of  eighteen,  or  marriage,  or  as 
foon  after  as  the  fame  can  be  raifcd 
out  of  the  premiffes  aforelaid  ;  the 
portions,  as  it  feems,  cannot  be  railed 
by  the  fale  or  mortgage.  Fftgt  1 

fn  a  devife  of  lands  to  pay  debts,  if 
the  creditors  bring  a  bill  to  compel 
a  fale,  the  heir  is,  gcner.illy,  to  be 
made  a  party  ;  fe  ns  of  a  truft  created 
by  deed  to  pay  debts.  92 

In  the  cafe  of  a  deed  of  troft  to  pay 
debts,  the  fanity  of  the  tellator  i*  not 
proved  ;  ftcus  where  a  bill  is  brought 
to  prove  a  will  of  land.  9; 

One  by  will  charges  all  his  worldly 
eftate  with  his  debts,  and  dies  feiied 
of  freeliokl  and  copyhold  elhtes, 
which  he  particularly  difpofes  of  by 
will ;  the  copyhold,  though  not  fur- 
rcndercd  to  the  ul'e  of  the  will,  fhall 
yet  he  applied  to  the  payment  of  the 
debts  pm't  pajjfu   with   the   freehoM. 

Jf  I  charge  all  my  lands  with  pay  meat 
of  my  debts,  and  devife  part  ro  A, 
and  other  part  to  B,  ksc  the  credi- 
tors cannrt  be  paid  out  of  the  hnds 
till  the  mailer  has  certified  what  the 
proportion  is,  which  each  dcvilee  is 
to  contribute;  but  'if  the  maiUr 
certifies  thai  the  debts  will  cxh.iUll 
the  whole  real  eftate,  then  ihe  credi- 
tors may  proceed  againll  any  one  de- 
vifee  for  the  whole.  9S 

Term  of  one  thoufand  years  to  fccure 
daughters*  portions,  payable  at  iix- 
teen  ;  provided,  if  no  daughter  Jt 
the  time  of  failure  of  ifibe  male,  the 
portion  to  f:nk.  There  is  a  daor li- 
ter who  attains  to  fifteen,  and  mar- 
ries without  confent.  and  no  fon  by 
the  marriage  ;  but  the  daughter  dies 

ia 
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in  the  life-time  of  the  father  and  mo- 
ther, and  confequently  while  there 
might  be  a  Ton ;  the  portion  fmks. 
Page  134 

In  a  fettlement  a  term  was  raifed  for 
daughters'  portions,  liz,  io,oco/. 
with  a  provifo,  that  if  the  father  by 
deed  or  will  (hould  give  or  leave  the 
fum  of  f 0,000/.  to  his  faid  daugh- 
ters, it  fhould  be  a  fatisfadioo ;  the 
father  leaves  land  to  the  daughters 
of  the  value  of  10,000/.  this  qo  fa- 
tisfadVion.  24; 

A  trull  eftate  was  decreed  to  be  fold  for 
the  payment  of  debts  and  legacies, 
and  to  be  fold  to  the  bed  purchafer. 
J,  articles  to  buy  the  edate  of  the 
trullees,  and  brings  a  bill  to  compel 
them  to V perform  the  contract;  the 
court  will  make  no  new  decree,  but 
leave  the  former  decree  to  be  purfued. 

282 


Truftees  for  freftrving    Contingent    Re- 
mainders. 

Sir  P.  T.  tenant  for  life,  remainder  to 
his  fon  R,  T,  for  life,  remainder  to 
his  firft,  Wr.  fon  in  tail.  Sir  P.  T, 
by  indenture  tripartita,  between  him- 
felf  of  the  firfk  part,  R.  T,  of  the 
fccond  part,  and  J.  S.  of  the  third 
part,  covenanted  to  levy  a  fine  of  the 
premi/Tes.  But  R.  T.  did  not  join 
in  any  covenant  in  the  deed,  nor  in 
the  fine,  but  fealed  the  deed  ;  deter- 
mined, that  this  was  no  furrender,  in 
regard  the  remainder-man  cannot 
furrender,  but  only  releafe  to  the 
tenant  for  life.  And  the  bare  feal- 
ing  the  deed  by  R.  T.  the  fon,  would 
neither  furrender  nor  releafe  his  eftate, 
confequently  the  contingent  remain- 
der to  the  €ril,  bfc.  fon  was  preferv- 
ed,  there  being  a  right  of  freehold 
fubfifting  in  R,T.  the  fon,  for  the 
fupportiug  of  this  right.        210  (N) 


WUtr^ift  gcnetal  anD  fp:dal.    See  aUb 

IN  all  indictments  againll  one  for 
being  accelTary  after  the  fad,  by  re- 
ceiving, harbouring,  ^c,  a  felon, 
it  is  necefTary  to  charge,  that  the 
defendant  knew  the  principal  was 
guilty  or  convidled  of  felony ;  and  the 
omiifion  of  this  neceflary  ingredient 
is  not  to  be  helped  by  the  finding  of 
the  vcrdid;  efpecially  if  the  verdift 
does  not  find  the  h&,  of  notice,  but 
only  what  is  evidence  thereof.  P.  493 
Where  a  fpecial  verdid  has  not  certain- 
ly found  any  felony  upon  the  fads 
therein  liated,  and  confequently  it  is 
uncertain  whether  the  prifoner  be 
guilty  of  any  felony  at  all,  or  only 
of  a  mifdemeanor  ;  or  where  the  jury 
has  found  a  general  verdid  that  the 
prifoner  is  guilty,  and  afterwards 
judgment  is  arreiled  for  defeds  in  the 
indidmcnt ;  in  thefe  cafes  the  judg- 
ment given  mud  be  judgment  of 
acquittal ;  but  this  will  be  no  bar  to 
another  indidlment  conilituting  a  dif- 
ferent ofiPence.  499 


Qlolttntat?.     See  alfo  ;^tauD. 

Every  cefiuy  que  trttft^  whether  a  volun- 
teer or  not,  is  intitled  to  the  benefit 
of  the  truft.  222 

Any  voluntary  bond  is  good  againft  the 
executor,  though  to  be  poflponed  to  a 
fimple  contract  d^br.  ibid. 

An  hufband  voluntai'ily,  and  after  mar- 
riage, allows  the  wife  for  her  feparate 
ufe,  to  make  profit  of  all  butter, 
cggs>  ^^-  beyond  what  is  ufed  in  the 
family  ;  out  of  which  the  wife  favcs 
100/.  and  lends  it  to  the  hufband. 
After  the  hufband's  death,  the  court 
will,  in  order  to  encourage  the  wife's 
frugality,  allow  of  this  agreement, 
and  let  her  come  in  as  a  creditor  for 
this  100/.  efpecially  there  being  no 
defed  of  alTets  to  pay  debts.         337 

A:  having  a  wife  who  lived  feparate 
from   himi  courted,  and  afterwards 

married 
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■Mnied  another  woman,  who  knew 
aocbing  of  the  former  wife's  being 
•live.  But  this  being  afterwards  dif* 
covered,  in  order  to  induce  the  fecond 
wife  to  continue  to  (ive  with  him, 
J.  gave  a  bond  in  trnft  to  leave  her 
looo/.  and  died,  not  leaving  afTets  to 
pay  his  fimple  contrail  debts;  this 
bond  held  to  be  worfe  than  voluntary, 
being  given  on  an  illicit  confidera- 
tk>n,  and  poftponed  to  ail  the  funple 
contradl  debts.  ^^i^  339 

CXntn.  See  (FuarDfatt. 

daSe.    See  Ctmbcr. 


mitt.    Set  IBaton  ant)  jFeme. 

mm.    See  alfo  CjcpoCtion  of  mofbB. 

[WVether  Parel  Ev'uience  be  to  be  ad' 
mitted  in  the  Cafe  of  a  Dtvife  of  a 
Guardiar>Jhip^  or  ht  a  l^ili  of  Perfos^l 
Eft  ate,  iee  Pa  fol  Evidence,) 


for  then  the  bequeft  of  the  refidoe 
would  be  void.  Pa^e  i  n 

A  will  coming  into  WrftminjtiT.Hall 
ought  to  be  conlb-ued  according  to 
the  rules  of  the  common  law.       1 1 5 

One  articles  to  buy  land,  and  the  title 
IS  under  a  will  not  proved  in  equity 
againlt  the  heir;  yet  in  fome  cafes 
equity  will  compel  the  purchaser  to 
accept  the  title.  1^ 

Though  it  be  proper  to  prove  a  will  ia 
equity,  yet  the  fame  is  not  abfoimcly 
necellary,  any  more  than  it  is  to  prove 
a  deed  in  equity.  \^i 

Where  the  teftator  owns  his  hand  before 
the  wiineflcs  who  fubfcribe  the  will 
in  the  teftator's  prefeecc;  the  will  is 
good,  though  all  the  witneffes  did 
not  fee  the  teftator  lign.  (Sec  title 
Ifltnrfs  to  a  JHU,)  254 

Where  a  title  depends  on  the  words  of 
a  will,  this  is  as  properly  detcrmin. 
able  in  equity,  as  by  a  judge  and 
jury  :xinifiprius.  ^^ 

An  equity  of  redemption  of  a  copyhold 
may  be  devifed  without  being  iur- 
rcndcred  to  the  ufe  of  a  will.         35S 


IN  fome  fenfe  the  ftatute  of  diftribu- 
tion  makes  a  will  for  the  inteftate, 
•:•/%.  by  fo  far  veiling  the  diftributary 
ihare  in  the  perfon  intitled,  as  that 
though  he  fhould  die  immediately 
after  the  intcftate,  it  will  be  tranf- 
miffible  to  his  reprefentaiives;  jullas 
if  one  intitled  to  a  legacy,  payable  at 
a  future  time,  fhould  die  before  the 
time  of  payment,  the  legacy  would 
notwithilanding  be  an  interell  veiled 
prefently,  49,  50  (N) 

Where  a  bill  is  brought  to  prove.a  will 
of  land,  the  fanity  of  the  teflaior 
inuft  be  proved :  fecus,  in  the  cafe 
of  a  deed  of  truft  to  fell  for  payment 
of  debts.  93 

The  court  never  orders  a  will  to  be 
proved  ^iva  voce  at  the  hearing,  as 
they  do  a  deed.  ibid, 

Pcvife  of  all  my  houlhold  goods,  plate, 
l^c,  to  J,  the  refidue  of  my  perfonal 
cflatc  to  B.  The  ready  money  and 
bonds  do  not  pafs  by  the  word  goods. 


Probate. 

A.  dies  indebted  by  one  bond  to  B. 
and  by  another  bond  to  C,  and  leaves 
B.  and  J.  S.  executors  :  B,  inter- 
meddles with  the  goods,  and  dies  be- 
fore  probate,  and  before  any  eleaion 
made  to  retain ;  %.  Whether  as  B, 
might  have  retained  the  goods  in  his 
hands,  his  executors  have  not  the 
fame  power?  183 

Where  an  executor,  before  probate, 
files  a  bill,  and  afterwards  proves  the 
will;  fuch  fubfequeni  probate  makes 
the  bill  a  good  one.  351 

A  donatio  caufa  mortis^  though  in  nature 
of  a  legacy,  need  not  be  proved  with 
the  will.  357 
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Bevife  and  De-jlfte.     Sec  alfo  e%9^ 
tion  of  CQo}^. 

One  has  two  Tons  J,  and  J9/and  three 
daughters,  and  devifes  hU  lands  to 
be  fold  to  pay  his  debts ;  and  as  to 
the  money  arifing  by  fale  after  debts 
paid,  he  gives  200/.  thereout  to  his 
eldcft  fon  y/.  at  twenty-one,  the  refi- 
due  to  bis  younger  children  equally. 
J,  the  eldcft  dies  before  twenty-one ; 
this  2co/.  (hall  go  to  the  heir  of  the 
tcilator.  Page  20 

One  being  feifed  of  lands  in  fee  in  j4. 
and  poiTcHed  of  an  extended  interefl 
upon  a  flatute  in  B.  devifes  all  his 
lands,  tenements  and  real  ellatein  J. 
and  j9.  to  y.  5*.  and  his  heirs;  this 
will  not  pafs  the  extended  or  chattel 
jnterell  in  B,  efpccially  if  there  be 
anoihcr  claufe  in  the  will,  which, 
inter  al\  difpofes  of  all  the  testator's 
debts  or  credits.  26 

One  poiTcfled  of  a  term  for  years,  de- 
vifes it  to  A.  for  life,  remainder  to 
the  heirs  of  J.  This  (hall,  it  feems, 
on  A,*&  death,  go  to  his  executor, 
and  not  to  his  heir.  29 

J,  has  two  fons  B.  and  C,  and  on  the 
mariiage  of  ^.  A.  fettles  part  of  his 
lands  on  B.  in  tail;  and  A,  being 
alfo  feifed  in  fee  of  the  reveriion  of 
thefe  lands,  and  of  other  lands  in 
po/TeUion,  devifes  all  his  lands  and 
hcreJitamenis  not  othtnoi/e  by  him  fet- 
tled or  aifpofcd  of\  the  reverfion  in  fee 
will  pafs.  56 

One  devifes  all  his  lands  in  A,  S,  and 
C,  and  tifewhere.  The  teftator  has 
lands  in  A,  B,  and  C.  and  lands  of 
jriuch  greater  value  in  another  coun- 
ty ;  tiie  lands  in  the  other  county 
ihall  pafs  by  the  word  el/ewhere.  61 
A  will  begins,  ^^  As  to  all  my  wordly 
*•  ella:e,  my  debts  being  firll  paid,  I 
•«  givtr,  ^c.*'  The  real  cllate  is  li- 
able to  the  debt?,  nothing  being  de- 
vifcd  till  the  debts  are  paid.  91 

In  a  devife  of  lands  to  pay  debts,  if  the 
Crcditjri  bring  a  bill  to  compel  a  iale, 


the  heir  is  generally,  to  be  mttit  a 
party.  Page  92 

If  I  charee  all  my  lands  with  payment  of 
my  debts,  and  devife  part  to  A,  saUL 
the  other  part  to  B.  &r.  The  credi- 
tors cannot  be  paid  out  of  the  lands* 
till  the  mailer  has  certified  whtc  the 
proportion  is,  which  each  devifee  is  to 
contribute ;  but  if  the  mader  certi- 
fies, that  the  debts  will  exhauil  the 
whole  real  eftate,  then  the  creditors 
may  proceed  againil  any  one  devifee 
for  the  whole.  g9 

One  devifes  the  furplus  of  his  perfona} 
eftate  to  hb  four  executors  ;  this  is  a 
joint  bequeft,  and  on  the  death  of 
oiie  ihall  go  to  the  furvivon,  as  w«ll 
in  the  cafe  of  a  legacy,  as  of  a 
grapt.  li^ 

Devife  of  lands  Co  truflees  in  fee,  ia 
truft  within  fix  years  after  the  teila- 
tor's  death,  to  raife  and  pay  i$ool. 
to  his  daughter  A^  A.  dies  withiA 
the  fix  years;  the  1500/.  (hall  go«9 
her  adminillrator,  here  being  no  cer- 
tain time  limited  when,  but  only  the 
ultimate  time  within  which,  it  (haU 
be  raifed.  1 19 

See  alfo  17a 
I  devife  100/.  per  ann,  to  my  fon  A,  anl 
his  wife  for  their  refpecUve  lives; 
60  /.  whereof  to  be  paid  to  the  wife 
for  the  fupport  of  herfelf  and  daugh.> 
tcr,  the  remaining  40  /.  to  my  (on  ; 
the  fon  dies ;  his  wife  (hall  have  the 
whole   100  L  per  ann.  12I 

Devife  to  fuch  of  the  children  of  A.  as 
ihall  be  living  at  his  death.  A.  has 
iiFue  B.  who,  becomii^g  a  bankrupt^ 
gets  his  certificate  allowed,  after 
which  vf.  dies ;  this  contingent  inte- 
refl is  liable  to  the  bankruptcy.  13a 
Devife  to  my  daughters  until  my  iou 
(hall  attain  his  age  of  forty  years, 
hoping  by  that  time  my  fon  (v ill  have 
feen  his  folly.  The  fon  dies  before 
forty  ;  the  devife  to  the  daughters 
ceafes.  So  a  devife  to  A.  until  B* 
(hall  attain  forty  years ;  if  B.  dies  be- 
fore forty,  A*$  elUte  (hall  ceafc ; 
/ecus,  if  the  devife  to  A.  be  made  a 
fund  to  pay  debts  or  poriions,  which 

cannot 
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csnnot  be  raifed  until  B,  ihould  have 

attained  his  age  of  forty,  in  which 

cafe  the  viordfiall  is  taken  iox  fixuld. 

Page  176 

Deviie  to  my  fon  A,  for  life,  remain- 
der to  his  firft  fon  in  tail  male,  re- 
mainder to  hii  fecond,  third,  fourth, 
and  fifth  fons  fucceflively,  without 
faying  for  what  eftate,  or  any  words 
tantamount.  A,  has  two  fon?^  the 
former  of  whom  dies  in  his  life- time ; 
the  fecond  fon  (hall  have  an  eUate- 
tail»  being  the  finl  fon  at  his  father's 
death.    ^.  178 

One  devifes  a  rent-charge  to  be  fold  to 
pay  legacies  amounting  to  800/.  and 
if  the  rent-charge  mould  fell  for 
1000/.  the  teftator  gives  a  further  le- 
gacy of  2co/.  The  rent-charge  fells 
for  above  800/.  and  lefs  than  1000/. 
what  exceeds  the  800/.  (hall  belong 
to  the  heir  as  a  refulting  truft.     252 

Dcvife  of  a  term  to  A,  for  life,  remain- 
-  der  to  fuch  children  as  tHe  tedator 
ihall  leave  at  his  death,  and  if  all 
the  children  die  without  leaving  ilTue 
then  to  B.  The  children  die  without 
leaving  ifTue  at  their  death ;  this  is  a 
good  dcvife  over.  258 

The  devife  of  a  trail  to  be  conftrued,  in 

^  the  fame  manner  as  that  oi  a  legal 

eftate.  259 

The  words,  "  I  dcvife  all  my  temporal 
•«  cftatc,"  the  fame  as,  •'  I  devife  all 
«*  my  wordly  ellate,"  and  pafs  a  fee. 
And  this  is  the  plainer,  where  it  is 
afterwards  faid,  all  the  reft  of  my 
real  cftate,  the  word  reft  being  a  term 
of  relation.  295 

The  teftator  dcvifed  a  term  for  years 
and  all  his  pbrfonal  eftate  to  A,  an 
infant,  and  if  A.  died  during  his  in- 
fancy, and  his  mother  (hould  die 
without  any  other  child,  then  to  B, 
A,  died  during  his  infancy;  though 
the  mother  was  living,  and  might 
have  a  child,  yet  the  court  aided  B, 
the  devifee  over,  by  direding  an  ac- 
count and  difcovcry  of  the  eftate,  in 
order  to  fecure  it,  in  cafe  the  contin- 
gency (hould  happen.  300 

A*  devifes  all  his  real  and  perfonal  eftate 
to  trttftees>  their  heirs  and  executors. 


in  truft  to  pay  \^L per  oHmm  to  the 
plaintiiFs  his  two  iifters  for  their  lives, 
and  after  feveral  legacies,  the  furplus 
in  truft  for  diifenting  minifters,  and 
gives  300/.  legacies  to  his  truftees. 
Afterwards  the  t^eftator,  by  two  deeds 
of  a  fubfequent  date,  conveys  all  bis 
real  eftate  in  truft,  and  makes  a  gift 
of  his  perfonal  eftate  to  the  ufe  of 
the  fame  truftees  and  their  heirs,  &r. 
Provifo  both  deeds  to  be  void,  on 
his  tender  of  10/.  to  them.  There 
was  alfo  a  provifo,  that  if  the  (ifters 
difputed  the  will,  they  (hould  forfeit 
their  annuities.  The  teftator,  after 
he  had  executed  the  deeds,  ftill  kept 
them  by  him.  The  truflees  refufe 
paying  the  (ifters  their  annuities,  who 
thereupon  bring  their  bill,  inflfting 
that  the  deeds  had  revoked  the  will ; 
and  that  there  was  a  refulting  truft 
for  them  as  heirs  at  law;  or,  at  leaft, 
that  they  (the  fillers) were  intitled 
to  their  15/.  per  annum  annuities. 
The  defendant  inftfted  on  the  plain- 
tiffs having  forfeited  their  annuities ; 
decreed,  that  the  annuities  (hould  be 
paid  to  the  two  fiftcrs  the  plaintiffs, 
but  the  futplus  to  go  to  the  diftenting 
minifters,  and  the  truftee,  for  his 
mifbehaviour,  to  pay  cofts  out  of  his 
own  pocket.  Page  344,  347 

Rczocation  if  a  If  III, 

Tenant  in  tail  male,  remainder  to  him- 
felf  in  fee,  devifes  his  lands  to  j.  5. 
and  then  fuffcrs  a  recovery  to  the  ufe 
of  himfelf  in  fee,  and  dies  without 
i(rue  male ;  this  is  a  revocation  of  the 
will.  163 

Where  the  fpiritual  court  fet  afide  a 
will  as  revoked  by  the  teftator,  this 
fentence  could  extend  only  to  the  per- 
fonal eftate  difpofed  of  by  fuch  will. 

One  feifcd  of  a  leafe  for  lives  devifes  it, 
and  afterwards  renews ;  the  renewal 
is  a  revocation  of  the  will.  166 

Secus,  as  it  feems,  in  the  cafe  of  a  leaic 
for  years.  i63 

A,  and  B.  tenants  in  common  of  lands 
in  fee.    //.  by  will  dated  25  JamiOfy^ 
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1719,  devifed  his  moiety  in  fee. 
Afterwards  A.  and  B.  made  partition 
by  deed  dated  x6  Afvy^  1722,  and 
fine,  declaring  the  ufe  as  to  one  moie- 
ty in  feveralty  to  A,  in  fee,  and  as  to 
tk«:  other  moiety  in  feveralty  to  B.  in 
fee;  this  deed  of  partition  and  fine 
no  revocation  of  the  will  of  ji, 

Pa^e  169,  170  (N) 

Where   a  fubiequcnt  conveyance  does 

not  revoke  a  will.  346 


Ultnefs  to  a  WilL 


Xhcre  the  teftatorowns  his  hand  before 
the  witne/Ies  who  fublcribe  the  will 
in  the  teftator's  prefence,  the  will  is 
good,  though  ail  the  witne/Tes  did 
not  fee  the  teftatorfign.  *^4 

Dl.ierence  obferved  with  regard  to  the 
ilatute  of  frauds,  which  does  not  fay, 
that  the  tedator  (hall  fign  his  will  in 
the  prefencc  of  three  witnefTes,  but 
requires  thefe  three  things  ;  ill.  That 
the  will  ihould  be  in  writing;  2dly, 
That  it  (hould  be  figned  by  the  tefta- 
tor  ;  and  3dly,  That  it  ihould  befub- 
fcribed  by  three  witnefles  in  the  pre- 
fence  of  the  tellator.  254 


€aitticf0.    See  alfo  CbiDencc,  C|:a« 
tninatlon  and  3Depoatioti0. 

A  witnefs  ordered  to  be  examined  de 
hvne  ffe,  where  the  thing  examined 
to,  lay  only  in  the  knowledge  of  the 
witnefs,  and  was  a  matter  of  great 
importance,  though  the  witnefs  was 
not  proved  to  be  old  or  infirm.     77 

A  bare  trullee  is  a  good  witnels  for  his 
<r^/iMy  que  truji\  but  not  an  executor 
ill  truli,  as  be  is  liable  to  be  fucd  by 
creditors,  and  to  pay  cods.  1 81 

A  commiflion  being  granted  to  examine 
wunefTc's  at  -//</^rJ.  the  plaintiff  died, 
by  which  the  fuit  abated  ;  but  the 
witneife^  were  examined  beftre  no- 
tivc  of  the  plaintiff's  dea:h ;  thej 
examioaticm  held  regular,  though  on* 
of  the  witncffes  was  living.  i^j 


Witnefles  examined  in  a  commiflion  af- 
ter the  demife  of  the  crown,  but  be- 
fore notice  thereof,  liable  to  be  indic- 
ted for  perjury,  if  they  fwear  falfe. 

Pafi^e  196 

See  I  Anns,  flat.  i.  cap.  8.  fed.  5. 

A  rule  both  at  law  and  in  equity,  that 
where  to  a  fuit  there  are  never  {o  ma- 
ny defendants,  if  the  plaintiff  cannot 
give  evidence  againfl  a  defendant,  be 
may  be  called  as  a  witnefs  for  a  co- 
defendant.  28f 

Alter  the  defendant  has  been  examined 
on  interrogatories,  and  publication 
pafled,  the  plaintiffought  not  to  hai'C 
a  commiflion  to  examine  witneffes  in 
order  to  falfify  the  defendant's  exami- 
nation. 415 


Cfllomciu 

Women  not  to  be  endowed  of  a  triifL 
See  S>olBcr. 


QSo^tf.  See  alfo  Cn'odtfon  Of  CDo^lf- 

Where  a  title  depends  on  the  words  of  .a 
will,  this  is  as  properly  determinable 
in  eqiHty,  as  by  a  judge  and  jiiry  at 
nifiprius*  296 

eS!rMti30.    See  Tbttle. 


daititil.    Sec  alfo   pioccfis; 


CcTtioriZri. 

After  h  fiuUo  eji  erratHm  pleaded,  tlie 
plaintiff  in  error  cannot  have  a  cniio' 
rail  ex  debito  jyftitia  ;  and  as  it  ii 
difcretionary,  the  court  will  award  it 
■  to  affirm,  but  never  toreverfe  a  judg- 
ment, or  make  error.  315  (iN) 

EjiHione   Cttjl^ia* 

^.  If  not  a  proper  writ  whereby  to  try 
the    very  right   of   guaidianihip. 

«S4(N) 
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An  tdtrowfon  defcending  to  an  heir  is 
feal  afletSf  and,  as  it  feeirs,  extend* 
ible  in  an  degit.  Page  40 1 

Errm\ 

Writ  of  error  not  amendable,  and  why 

3^5  (N) 

Excommunicato  Capiendo* 

One  who  had  been  a  prifoner  in  iV>w- 
gate  for  debt,  but  fince  removed  to 
the  FUet,  is  ^excommunicated ;  the 
court  of  chancery  will  not  dired  the 
curfitor  to  make  out  a  writ  of  tx- 
eommunicaio  capiendo  to  the  warden  of 
the  Fleet ;  but  the  writ  may  be  direc 
ted  to  the  fheiiffy  who  may  return  a 
m§n  eft  inventus^  and  on  this  return » 
B^  R,  may  grant  a  habeas  corpus ,  and 
thereon  charge  him  with  an  exeam- 
municato  capienJo,  c  3 

The  writ  of  excommunicato  capiendo  is  a 
yr/countiel  writ :  but  where  the  (heriff 
is  party,  or  otherwife  incapacitated, 
it  muft  be  dire^ed  to  the  coroner.  55 

All  writs  of  excommunicato  capiendo  mull 
be  returnable  in  B.  R.  ibid, 

Ne  Exeat  Rcgnum. 

This  originally  a  ftate  writ,  yet  now 
made  ufe  of  in  aid  of  the  fubjefts, 
to  help  them  to  their  juft  debts;  but 
ought  not  to  be  granted  without  a 
bill  firft  filed.     '  313 

Tet/ee  a  Precediut  to  tht  contrary.  ib.(N) 
How  fiir  the  Lord  Bacon  thought  proper 
to  extend  this  writ.  ibid.  (N) 

Habeas  Corpus  ^  Homine  Repkgiando. 

^.  If  thefe  writs  be  not  calculated  only 
for  the  liberty  of  the  fubjeft,  and 
therefore  not  fo  proper  to  try  the 
right  of  guardianihip,  as  that  de  ejec- 
tiom  ciifiodiee.  ij^  /j^j 


Original. 

The  court  will  not  order  the  filing  aq 
original  to  make  good  a  judgment 
after  error  brought,  without  fomeex- 
cufe  for  not  filing  one  before.  P.  3 1 4 

Ravijhment  rf  Ward. 

^.  If  this  writ  be  proper,  unlefs  where 
the  defendant  in  the  a£Uon  takes 
away  the  ward.  154  (N) 

Scire  Facias, 

The  plaintiff  gets  judgment  in  the  petty 
bag,  after  which  be  is  (lopped  by  in 
injunction.  The  year  and  day  pafs  ; 
the  plaintiff*  though  hindered  by  the 
injundion,  yet  cannot  fue  out  execu* 
tion  without  a  fcire  facias.  36 

^.  If  in  this  cafe  the  plaintiff*  might 
not  have  taken  out  execution,  and 
continued  it  by  'vicecomes  non  mijit 
breve.  ibid.  (N) 

A  fcire  facias  is  not  in  nature  of  a  new 
adtion,  but  a  continuation  only  of  the 
old  one.  148 

Supplicavit. 

One  taken  on  a  fuppUcavit,  and  conti- 
nued in  priibn  a  year  without  any 
frefli  ^thrcatning,  ought  to  be  dif- 
charged.  103 

Wafte. 

A.  tenant  for  years,  remainder  to  B. 
for  life,  remainder  to  C.  in  fee.  A. 
is  doing  waile  ;  B.  though  he  cannot 
have  an  adion  of  w?dle,  as  not  hav. 
ing  the  inheritance,  yet  may  have  an 
injundion.  268  (N) 


o 


IPear. 

NE  taken   on   a  fuppUcm'uit,   and 
continued  in  prxfon  9  year  with- 

out 
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out  any  frefli  threatnbg,  ought  to  be 
difchargcd.  P^g^  *03 
By  the  iS  Eliz,  cap,  7.  (in titled  an  order 
for  the  delivery  of  cl^rlci  without 
purgation)  the  juflices,  before  whom 
the  allowance  of  clergy  (hall  be  had, 
may  detain  in  prifon  the  perfons  to 
whom  they  allow  clergy,  for  any  time 
cot  exceeding  a  year.  446 

Vol.  III.  


^ear  am)  9>ae. 

The  pVmtiff'  gets  judgment  ia  the  petty 
bagy  after  which  he  is  flopped  hy  ig. 
jundtion.  The  year  and  day  pafi^ 
the  plaintiff,  though  hindered  by  the 
injunfUon,  yet  cannot  fue  out  exe- 
cution without  a /«rfy«a<w,  P.  36 
li 
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ADDENDA,    &c. 


VOL.  I. 

p.  6o«  note  (i)  col.  2.  line  tt.  for  «*  i;©**  lead  ••  iigj* 

14.  after    *'  younger  children''  add 
«« Bradley  v.Bntdley,2  Vern.  163." 
86.  note  (1)        •  liefer  to  •'  Maybank  v.  Brooks, 

1  Bro.  Cka.  Rep.  84." 

142.  note  (2)  -         After  «*Jonef  v.  Morgan"  add 

«  Dodfon  V.  Hay,  5  Bro.  Cha. 
Rep.  404." 

45  8.  note  ( 1 )  -  Add  *«  Pryor  v.  Hill,  4  Bro.  Cha. 

Rep.  139." 

VOL.   U. 

P.  149.  note  (2)  -  Refer  to  "  Farr  v.  Newman,  4 

Term.  Rep.   621.      Andrew  ▼. 

Wrigley,  4  Bro.  Cha.  Rep.  125." 
279.  note  (i)  -  Add  "  Inwood  v.  Twyne,  Amb. 

417." 
421.  note  (1)  •*  Refer  to    *<  Skawe  v.  CtinlifTc, 

4  Bro.  Cha.  Rep.  144." 
478    End  of  note  (1)  Add  «'  Dodfon  v.  Hay,  3  Bro. 

Cha.  Rep.  404." 
533.  note  (i)  -  Add  *•  Campbell  t.  Campbell,  4 

Bro.  Cha.  Rep.  i5.*» 

VOL.    IIL 

P.  79.  note  (1)  -  Add  '«  Hankin  v.  Middleditch, 

2  Bro.  Cha.  Rep.  641.  Lord 
Cholmondeley  v.  Earl  of  Oxford, 
4  Bix>.  Cha.  Rep,  157.** 
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csnnot  be  raifed  until  B,  ihould  have 

attained  his  age  of  forty,  in  which 

cafe  the  viotAfiall  is  taken  iox  Jhwld. 

Page  176 

Deviie  to  my  fon  A,  for  life,  remain- 
der to  his  Hrft  fon  in  tail  male,  re- 
mainder to  hii  fecund,  third,  fourth, 
and  fifth  fons  fucceflively,  without 
faying  for  what  eftate,  or  any  words 
tantamount.  A.  has  two  fon?,  the 
ibrmer  of  whom  dies  in  his  life-time; 
the  fecond  fon  (hall  have  an  eftate- 
tail,  being  the  firH  fon  at  his  father's 
death.    ^.  178 

One  devifes  a  rent-charge  to  be  fold  to 
pay  legacies  amounting  to  800/.  and 
if  the  rent-charge  mould  fell  for 
1000/.  the  teftator  gives  a  further  le- 
gacy  of  2co/.  The  rent-charge  fells 
lor  above  800/.  and  lefs  than  1000/. 
what  exceeds  the  800/.  (hall  belong 
to  the  heir  as  a  refulting  trufl.     252 

Dcvifc  of  a  term  to  A,  for  life,  remain- 
'  der  to  fuch  children  as  the  teftator 
iball  leave  at  his  death,  and  if  all 
the  children  die  without  leaving  ifFue 
then  to  Bn  The  children  die  without 
leaving  ifTue  at  their  death ;  this  is  a 
good  devife  over.  258 

The  devife  of  a  trail  to  be  conllrued,  in 

*  the  fame  manner  as  that  of  a  legal 

cilaie.  259 

The  words,  "  I  devife  all  my  temporal 
"  eftate,"  the  fame  as,  «'  I  devife  all 
"  my  wordly  eftate,"  and  pafs  a  fee. 
And  this  is  the  plainer,  where  it  is 
afterwards  faid,  all  the  reft  of  my 
real  eftate,  the  word  reft  being  a  term 
of  relation.  295 

The  teftator  devifcd  a  term  for  years 
and  all  his  pbrfonal  eftate  to  A.  an 
infant,  and  if  A.  died  during  his  in- 
fancy, and  his  mother  (hould  die 
without  any  other  child,  then  to  B. 
A,  died  during  his  infancy;  though 
the  mother  was  living,  and  might 
have  a  child,  yet  the  court  aided  B, 
the  devifee  over,  by  dlredling  an  ac- 
count and  difcovery  of  the  eftate,  in 
order  to  fecure  it,  in  cafe  the  contin- 
gency ihould  happen.  300 

A.  devifes  all  his  real  and  perfonal  eftate 
to  uuftces>  their  heirs  and  executors^ 


in  truft  to  pay  1 5  /.  per  armum  to  the 
plaintiiFe  his  two  fifters  for  their  lives, 
and  after  federal  legacies,  the  furplus 
in  truft  for  diifenting  minifters,  and 
gives  300/.  legacies  to  his  truftees. 
Afterwards  the  teftator,  by  two  deeds 
of  a  fubfcquent  date,  conveys  all  bis 
real  eftate  in  truft,  and  makes  a  gift 
of  his  perfonal  eftate  to  the  ofe  of 
the  fame  truftees  and  their  heirs,  ^c. 
Provifo  both  deeds  to  be  void,  on 
his  tender  of  10/.  to  them.  There 
was  alfo  a  provifo,  that  if  the  (ifters 
difputed  the  will,  they  (hould  forfeit 
their  annuities.  The  teftator,  after 
he  had  executed  the  deeds,  ftill  kept 
them  by  him.  The  truftees  refufe 
paying  the  fifters  their  annuities,  who 
thereupon  bring  their  bill,  infiftirg 
that  the  deeds  had  revoked  the  will ; 
and  that  there  was  a  refulting  truft 
for  them  as  heirs  at  law;  or,  at  leaft, 
that  they  (the  fillers)  were  in  titled 
to  their  \^L  per  annum  annuities. 
The  defendant  infifted  on  the  plain- 
tiffs having  forfeited  their  annuities  ; 
decreed,  that  the  annuities  (hould  be 
paid  to  the  two  fifters  the  plaintiffs, 
but  the  futplus  to  go  to  the  difTenting 
miniUcrs,  and  the  truftee,  for  his 
mift)ehaviour,  to  pay  cofts  out  of  \i\^ 
own  pocket.  Page  34.4,  347 

ReiocatLn  of  a  If  HI. 

Tenant  in  tail  male,  remainder  to  him- 
felf  in  fee,  devifes  his  lands  to  7-  "^^ 
and  tiien  fufi'crs  a  recovery  to  the  ufc 
of  himfelf  in  fee,  and  dies  without 
iftue  male ;  this  is  a  revocation  of  the 
will.  163 

Where  the  fpiritual  court  fet  afide  a 
will  as  revoked  by  the  teftator,  this 
fentcnce  could  extend  only  to  the  per- 
fonal eftate  difpofed  of  by  fuch  will. 

One  feifcd  of  a  leafe  for  lives  devifes  ir, 
and  afterwards  renews;  the  renewal 
is  a  revocation  of  the  will.  166 

Secns,  as  it  feems,  in  the  cafe  of  a  leafe 
for  years.  i6ii 

A.  and  B.  tenants  in  common  of  lands 
in  fee.    //.  by  will  dated  25  Junuaiy^ 
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17 19,  devifed  his  moiety  in  fee. 
Atterwards  A.  and  B.  made  partition 
by  deed  dated  16  Afiry,  1722,  and 
fine,  declaring  the  ufe  as  to  one  moie- 
ty in  feveralty  to  A,  in  fee,  and  as  to 
th<?  other  moiety  in  feveralty  to  B.  in 
fee;  this  deed  of  partition  and  fine 
no  revocation  of  the  will  of  J. 

Page  169,  170  (N) 

Where   a  fubfequent  conveyance  docs 

not  revoke  a  will.  346 


Ultnefs  to  a  WilU 


'l^'hrre  the  teftatorowns  his  hand  before 
the  wicne/Ies  who  fubfcribe  the  will 
in  the  tcftator's  prefencc,  the  will  is 
good,  though  all  the  witnelTes  did 
not  fee  the  tellatorfign.  t«;4 

Dl.i'crence  obfer\'ed  with  regard  to  the 
ilatute  of  frauds,  which  docs  not  fay, 
that  the  tedator  (hall  fign  his  will  in 
the  prefencc  of  three  witncffes,  but 
requires  thefe  three  things  ;  ill.  That 
the  will  ihould  be  in  writing;  2dly, 
That  it  fliouid  be  figned  by  the  tcfta- 
tor  ;  and  3dly,  That  it  (hould  bcfub- 
fcribed  by  three  witncffcs  in  the  pro- 
fence  of  the  tellator.  254 


caitncf0.    See  alfo  ebftience,  C|:a« 
tuituition  and  3DcpoQtion0. 

A  witnefs  ordered  to  be  examined  Je 
li-ne  fjje^  where  the  thing  examined 
to,  lay  only  in  the  knowledge  of  the 
witnefs,  and  was  a  matter  of  great 
importance,  though  the  witncl's  was 
not  proved  to  be  old  or  infirm.     77 

A  bare  trultee  is  a  good  witneCs  for  his 
o'Jiuy  que  truji\  but  not  an  executor 
in  truii,  as  he  is  liable  to  be  fucd  by 
creditors,  and  to  pay  colls.  181 

A  commifiicn  being  granted  to  examine 
witnefL's  at  A[^ieri,  the  plaintiff  died, 
by  which  the  fuit  abated  ;  but  the 
witneilcs  were  examined  befcrc  no- 
tice of  the  p'ainiift's  dea:n ;  the 
cxamitsaticn  held  regular,  though  on- 
of  the  witacfles  was  living.  ic^j 


Witneflcs  examined  in  a  commiflion  af- 
ter the  demife  of  the  crown,  but  be- 
fore notice  thereof,  liable  to  be  indic- 
ted for  perjury,  if  they  fwear  falfe. 

Pa^e  196 

See  I  Anna::,  flat.  i.  cap.  8.  fefl.  5. 

A  rule  both  at  law  and  in  equity,  that 
where  to  a  fuit  there  are  never  fo  ma- 
ny defendants,  if  the  plaintiff  cannot 
give  evidence  againll  a  defendant,  he 
may  be  called  ab  a  witnefs  for  a  co- 
defendant.  2RS 

After  the  defendant  has  been  examined 
on  interrogatories,  and  publication 
pafied,  the  plaintiff  ought  not  to  haiix 
a  commiffion  to  examine  witneffes  in 
order  to  falftfy  the  defendant'^  exami- 
nation. 415 


Cfllomciu 

Women  not  to  be  endowed  of  a  traft. 
See  SXilBcr. 


WMf^.  Sec  alfo  Cn'Odtion  of  ^Q^lf- 

Where  a  title  depends  on  the  words  of  a 
will,  this  is  as  properly  determinable 
in  equity,  as  by  a  judge  and  j^ry  ac 
ntfiprius*  296 

carfritia"-    S^e  !Dceti0. 


mxitH.     See  alfo   pjOCCfis; 


CertiorarL 

After  in  nuUo  ejl  erratnm  pleaded,  tlie 
plaintiff  in  error  cannot  have  a  cenio- 
rent  ex  debito  jvfiitttr  ;  and  as  it  is 
difcretionary,  the  court  will  award  it 
to  affirm,  but  never  to  reverie  a  judg- 
ment, or  make  error.  315  (In) 

EjeStione   Cujlulue. 

Su'  If  not  a  proper  writ  whereby  to  try 
the     very   right   of   guaiJianlhip. 

I54(N) 


A  TsUi  (f  the  Pnmcf^  M^Urj. 


EJtlii. 

An  adfowfen  deiccnding  to  m  lieir  is 
leal  tSk^9  and,  as  it  fecxs*  extend- 
ible is  aa  ci^''*  ^V  V^^ 

£rra» 

Writ  of  error  sot  amendable,  and  why 

J '5  W 

ExammmmicM9  Caficmd^. 

One  who  had  been  a  pilfaccr  in  .VV^- 
gai€  for  debt,  bat  noce  remofed  to 
the  fUa^  is  cr^^cn^munitiSf  f  the! 
coort  of  chancery  will  not  KL%itsX  the^ 
corfitor  to  make  oot  a  writ  of  tx-  - 
€»mmmmcai9  caf':tud»  to  T^?  v^:ir^rn  i>f 
the  /%M ;  bat  the  writ  may  be  dire 
ted  to  the  (heriff*,  who  i^i^j  retora  «. 
M*  r/^  'vpMEfmj  lod  on  Uiu  return  j 
i?.  R.  Eiiay  grant  a  /^/j-#  fer/B>,  andi 
thereon  ^hirfc  him  with  an  cxcmm-^ 
wuaicaf  emfiemJ;  5  3 

The  writ  of  rjef^Bflpnsnrtflr  cafiemeU  is  a, 
yifcomaUl  wni  bnt  where  the  fljeriffj 
is  party,  of  othrrwifc  tac*:    .  | 

it  mnft  be  directed  lo  the  comn:     ^  ^  I 

All  writs  of  i-  Lv^fljw^jTij/j  cafiemA^  mull* 
be  returnable  in  B.  R.  ibid, 

Ne  Exemi  Ri^sh-r. 


Thii  DTs^aally  a  ftate 
made  ttfe  of  in  aid 
to  help  them  to  their 
oogh  not  to  be  gr^ 
Vill  firff  filed. 
let  fee  a  Prtccdtmt  /» thi 
How  far  the  Lord  Bacw 
to  extend  this  writ. 


ixTit,  jrct  rotr 
of  the  fubjcas, 
jail  debts:  but 
nted  wiihoat  a 

c—trmry.  ib.(N) 

thoaght  proper 

ibid.  (N) 


^.  If  theie  writs  be  not  calculated  only 
for  the  liberty  of  the  fnbjea.  and 
therefore  not  fo  proper  to  try  the 
right  of  guardiacfliip,  as  that  dt  ijec- 


The  ccrrt  miH  rot  orifr  :le  fcl^gaa 
origisil  10  laikr  go:>i  a  j:.«lgmcat 
after  error  bnMigh?,  »ii3x>^i  faoc  ez- 
Cttfe  for  cot  ilisg  cue  beicre.  P.  314 

JLa^J-mtrt  tf  Ward, 

^.  If  this  «r;t  be  proper,  cnlcis  warre 
the  defirni^rt  in  the  sciion  tikes 
away  the  wiri.  1 54  (N ; 

The  plaictzs  5T15  jodgmest  in  the  petty 
bag,  aifirr  u  ticii  he  is  doppec  by  an 
injocctioc.     "^^  '    '  ly  pais ; 

the  plaiccF  by  the 

JDJonftion,  J     -  ejcecQ- 

don  withoa:  a  /rire  fmcimM,  36 

i^.  If  in  this  ciie  the  plrinti^  might 
not  hare  taken  oct  execsrion,  and 
ccm tin  lied  il  by  ^srLcrtmti  an  m-fj 
krroe.  ibid.  (N) 

A  Lz-^e  fati^  is  not  in  natnre  of  a  new 
adion,  but  a  cosdsiuxion  only  of  th* 
old  one.  148 

Ore  taken  on  x  /ir/^V-v;/,  ar-d  cooti- 
rueJ  in  pnibn  a  \e:ir  «i:Doct  any 
freflj  ihreitxiirg,  ought  to  be  dif- 
char^ed.  ic; 


J.  tenant  for  years,  ranainder  to  B. 
for  life,  remainder  to  C.  ia  tee.  J. 
is  dcing  waAe  ;  3.  though  he  cannot 
have  an  adion  of  «^e,  as  not  hav. 
ing  the  inheritance,  yet  may  have  an 
injundion.  a6d  (N) 


o 


IPMT. 

N£  taken   on   a  fy^icm^f,   and 
continncd  in  priifoa  a  year  with* 

oot 
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out  any  fi^fli  threatnbg,  ought  to  be 
difcharged.  Page  103 

By  the  iSEiiz.  cap.  7.  (intitled  an  order 
for  the  delivery  of  clfcrlcs  without 
purgation)  the  juflices,  before  whom 
the  allowance  of  clergy  (hall  be  had, 
may  detain  in  prifon  the  perfons  to 
whom  they  allow  clergy,  for  any  time 
cot  exceeding  a  year.  44.6 

Vol.  III. 


^ear  am)  9>ae. 

The  plUintifF  gets  judgment  in  the  petty 
bagy  after  which  he  is  flopped  hy  iji. 
jundtion.  The  year  and  day  pafs^ 
the  plaintiff*,  though  hindered  by  the 
injunfUon,  yet  cannot  fue  out  exe- 
cution without  a /«Vf/kfw,  P.  36 
li 
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